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STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1 898,  AND  MAY  TERM, 
1899,  IN  THE  EIGHIT-THIRD  YEAR  OF  THE  STATE. 


Ptttsbuboh,  Cincinkati,  CmcAoo  Ain>  St.  Louis 
Railway  Company  v.  Montgomery. 

[Na  17,821.    FUed  Feb.  10, 1808.    Rehearing  denied  Deo.  28, 1808.] 

Railboads.— Pn-Kmoi  Injury  Canted  by  Negligent  of  Fdlow  Servant, 
— Complaint^Employer^  Liability  -4c*.— Under  sectionB  7088-7087 
Bums  1804»  known  as  the  Employers'  Ldabilitj  Act,  a  oompUunt 
against  a  raihroad  company  is  sufficient  to  withstand  a  demur- 
rer for  want  of  facts  where  it  states  that  the  engineer,  while  in 
the  service  of  defendant,  in  charge  of  a  locomotire,  negligently 
injured  the  plaintiff,  both  being  at  the  time  acting  in  the  line  of 
duty  as  employes  of  the  defendant;  and  an  averment  that  the  en- 
gineer at  the  time  he  committed  the  injury  was  acting  in  the  place 
and  performing  the  duty  of  the  corporation  in  that  behalf  is  un- 
necessary,   pp.  j^-7. 

Ck>NsnTUTiONAL  Ljlw ,-~7Htle  to  Aet.—Emphyera'  LiabUity  Act^ 
Under  section  10,  article  4,  of  the  state  Constitution,  providing  that 
every  act  shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith,  the  act  of  March  4, 1808,  entitled  "An  act  regulat- 
ing railroads  and  other  corporations,"  and  which  enlarges  the  lia- 
bility of  railroads,  is  not  unconstitutional,    p.  7. 

CoBPORATiONS. — JRaHrood  Corporation  a  Per9on  within  the  Meaning 
ofBiUof  RighU.'-'Conttitution  Construed.— Railroad  oorporationa 
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are  persons  within  the  meaning  of  section  21,  article  1,  of  the  Con- 
stitution of  the  State,  and  of  the  equality  clause  of  the  Constitution 
of  the  United  States,    p,  8, 

Constitutional  IjAW, ^JRailroad8,^Employers^  Liability  Act— The 
Employers'  Liability  Act  (Acts  1898,  p.  294),  making  railroad  and 
other  corporations,  except  municipal  corporations,  liable  for  inju- 
ries to  their  employes  resulting  from  negligence  of  co-employes,  does 
not  deny  railroad  corporations  the  equal  protection  of  the  laws 
guaranteed  by  section  28,  article  1,  of  the  Constitution  of  the  State, 
and  the  fourteenth  amendment  to  the  Constitution  of  the  United 
States,    pp.  9'IS. 

Sakb. — Corporationa. — RaUroada. — ^Where  an  act  fixing  the  liability 
of  corporations  is  valid  as  to  railroad  corporations,  a  railroad  cor- 
poration cannot  be  permitted  to  litigate  the  constitutionality  of  the 
act  as  to  other  corporations,    pp.  IS,  14. 

8amb. — Employers^  Liability  Act— Railroads. — Release  From  Future 
Liability.  —  Section  7087  Bums  1894,  which  nullifies  contracts 
made  by  railroad  companies  or  other  corporations,  releasing  them 
from  future  liability  to  employes  for  personal  injuries  is  not  un- 
constitutional, as  being  in  violation  of  section  28,  article  1,  of  the 
Constitution  of  the  State  and  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,    p.  IS. 

Same. — EmpHoyer^  Liability  Act. — Title. — The  prohibition  of  con- 
tracts releasing  corporations  from  their  liability  for  personal  inju- 
ries to  their  employes,  as  prescribed  by  section  5,  of  the  act  of 
March  4,  1898,  is  germane  to  and  properly  connected  with  the  main 
subject  of  the  act,  and  need  not  be  expressed  in  the  title,  pp.  16, 16. 

Eailboads. — Contract  by  Employe  to  Release  Company  from  Liabil- 
ity.— Election  of  Remedies. — Compromise  and  Settlement. — Where, 
under  a  contract  between  a  railroad  company,  by  the  terms  of 
which  an  employe  agrees  that  the  acceptance  of  certain  benefits 
shall  operate  as  a  release  of  all  claims  for  damages  against  the  com- 
pany, the  acceptance  of  such  benefits  does  not  constitute  an  election 
between  remedies,  or  a  compromise  and  settlement,  but  the  agree- 
ment is  a  release  within  section  6,  of  the  Employers'  Liability  Act 
(Acts  1898,  p.  294),  which  invalidates  such  contracts,    pp.  16-23. 

Jury. — Juror  Excused  on  Courts  Oum  Motion. — When  Not  Errone- 
ous.— It  is  not  error  for  the  court  on  its  own  motion  to  excuse  a 
juror,  where  it  is  not  shown  that  the  jury  which  was  finally  im- 
paneled was  not  a  fair  and  impartial  jury.    pp.  23,  24. 

Special  Vjeeldict.— Railroads. — Rules.^Evidence.^A  special  finding 
of  the  jury,  that  under  the  "rules"  of  the  defendant  railroad  com- 
pany certain  duties  were  assigned  to  the  engineer  in  charge  of  a 
train,  may  be  supported  by  the  evidence,  though  no  particular 
"rule"  was  introduced  in  evidence,    p.  24, 
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Special  Ysrdiot.—  Failure  to  Find  Material  Fact. — Eemedy. — New 
Trial. — ^Where  a  special  verdict  fails  to  find  material  facts,  within 
the  issues  which  were  established  by  the  evidence,  the  remedy  is  not 
by  a  motion  to  coerce  them  into  making  such  finding,  but  by  a 
motion  for  a  new  trial  by  the  party  aggrieved,    pp,  f 4,  £6. 

Appeal  and  Ebbob. — Erroneous  Admiaaion  of  Evidence,  — Harmlus 
Error. — ^Where  evidence  was  erroneously  admitted  over  the  objec- 
tion of  defendant,  but  was  inmiediately  withdrawn  by  plaintiff  and 
the  jury  was  instructed  not  to  consider  the  evidence,  the  error  was 
rendered  harmless,    p.  96, 

Damages. — Penonal  Injuries, — Phyneai  and  Mental  Suffering, — In 
an  action  for  damages  for  personal  injuries,  physical  and  mental 
suffering  are  proper  elements  of  damages,    p.  95. 

From  the  Cass  Circuit  Court.     Affirmed. 

S.  0.  Pickens^  N.  0.  Ross,  O.  E.  BosSy  D,  H.  Chase  and 
G.  W.  Funky  for  appellant 

S.  T.  McCcnndL^  A.  G.  Jenkines^  J.  C.  Nelson  and  Q.  A, 
MyerSj  for  appellee. 

McCabe,  J. — This  action  was  brought  by  the  appellee 
against  the  appellant  to  recover  damages  suffered  bj  him 
on  account  of  the  alleged  negligence  of  the  defendant  re- 
sulting in  a  personal  injury  to  the  plaintiff.  A  demurrer 
to  the  complaint  for  want  of  sufficient  facts,  and  a  demur- 
rer to  the  second  paragraph  of  the  answer,  were  overruled,  • 
and  the  issues  joined  were  tried  by  a  jury,  resulting  in  a 
special  verdict  and  judgment,  over  defendant's  motion  for 
a  new  trial,  for  $3,000  damages. 

The  errors  assigned  call  in  question  the  rulings  on  de- 
murrer, the  refusal  of  a  new  trial,  overruling  motions  for  a 
venire  de  novo,  for  judgment  in  appellant's  favor  on  the  spe- 
cial verdict,  and  sustaining  appellee's  motion  for  judgment 
on  the  special  verdict  in  his  favor. 

The  only  objection  urged  to  the  complaint  is  that  it  shows 
that  the  plaintiff  was  a  freight  brakeman  in  the  defend- 
ant's service  on  its  railroad,  and  that  it  was  the  negligence 
of  the  engineer  of  the  train  on  which  he  was  serving  that 
caused  his  injury^  and  that,  under  the  fellow  servant  rule, 
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there  was  no  liability.  The  injury  occnrred  on  July  1,  1898, 
after  the  act  approved  March  4,  1893,  took  effect,  touching 
the  liability  of  railroads,  commonly  called  the  "Employers' 
Liability  Act/'  Acts  1893,  p.  294,  sections  7083-7087 
Burns  1894,  sections  5206b-5206v  Horner  1897. 

Appellant's  learned  counsel  contend  that  it  is  settled  law 
that  the  employer  is  not  liable  to  an  employe  for  injuries 
caused  by  the  negligence  of  a  co-employe  in  the  same  gen- 
eral service,  unless  the  employer  was  guilty  of  some  negli- 
gence in  employing  the  servant  with  knowledge  of  his  negli- 
gent habits  or  incompetency,  or  retained  him  after  knowl- 
edge of  such  negligence  or  lack  of  skill.  There  is  no  showing 
of  any  such  negligence  on  the  part  of  the  appellant,  as 
employer,  in  the  complaint.  Appellee  concedes  this  to  be  the 
common  law  rule,  and  that  it  prevailed  in  this  State  prior  to 
the  enactment  above  mentioned.  Indeed,  it  is  conceded  by 
the  appellee  that  his  complaint  depends  upon  that  act  for  its 
siifGciency  in  its  facts  to  constitute  a  cause  of  action,  and 
is  founded  thereon. 

It  is  first  contended  by  the  appellant  that  the  act  does 
not  change  the  common  law  rule,  and  it  would  seem  to  fol- 
low, if  that  is  true,  that  the  complaint  is  clearly  bad.  The 
first  section  provides:  "That  every  railroad  or  other  corpo- 
ration, except  municipal,  operating  in  this  State,  shall  be 
liable  for  damages  for  personal  injury  suffered  by  any  em- 
ploye while  in  its  service,  the  employe  so  injured  being  in 
the  exercise  of  due  care  and  diligence,  in  the  following  cases.'' 
Then  follow  four  subdivisions  specifying  the  cases  in  which 
liability  is  to  attach,  the  fourth  of  which,  and  the  one  on 
which  this  action  is  founded,  reads  thxis :  "Where  such  in- 
jury was  caused  by  the  negligence  of  any  person  in  the  serv- 
ice of  such  corporation  who  has  charge  of  any  signal,  tele- 
graph office,  switch  yard,  shop,  round-house,  locomotive  en- 
gine, or  train,  upon  a  railway,  or  where  such  injury  was  caused 
by  the  negligence  of  any  person,  co-employe  or  fellow  serv- 
ant engaged  in  the  same  common  service  in  any  of  the 
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several  departments  of  the  service  of  any  such  corpora- 
tion, the  said  person,  co-emploje  or  fellow  servant,  at  the 
time  acting  in  the  place,  and  performing  the  duty  of  the 
corporation  in  that  behalf,  and  the  person  so  injured, 
obeying  or  conforming  to  the  order  of  some  superior  at 
the  time  of  such  injury,  having  authority  to  direct;  but 
nothing  herein  shall  be  construed  to  abridge  the  liability 
of  the  corporation  under  existing  laws."  Appellant's 
learned  counsel  say:  ^The  complaint  lacks  two  allega* 
tions  to  make  it  good  under  this  provision.  (1)  That  the 
engineer  at  the  time  was  acting  in  the  place  and  perform- 
ing the  duty  of  the  corporation  in  that  behalf;  and,  (2) 
that  appellee  was  obeying  or  conforming  to  the  order  of 
some  superior  at  the  time  of  such  injury,  having  authority 
to  direct.  It  was  not  alleged  that  the  engineer  was  act- 
ing in  the  place  or  performing  the  duty  of  the  master,  or 
that  appellee  was  acting  in  obedience  to  a  superior,"  etc. 
This  language,  together  with  other  parts  of  appellant's 
brief,  indicates  that  appellant's  learned  counsel  construe 
the  language  of  the  statute  above  quoted  as  conveying  the 
meaning  that  the  right  to  recover  against  an  employer  for 
the  negligence  of  a  co-employe  or  fellow  servant  rests 
upon  the  condition  that  such  negligent  co-employe  was  at 
the  time  acting  in  the  place  and  performing  the  duty  that 
the  master  or  employer  owed  to  his  or  its  servants  or  em- 
ployes generally,  and  yet  they  do  not  say  so  in  so  many 
words.  The  majority  of  the  court  are  of  the  opinion  that 
the  decision  of  that  question  is  not  necessary  to  the  de- 
cision of  this  case.  They  hold  that  the  only  part  of  the 
fourth  subdivision  of  said  section  which  is  necessary  to  be 
considered  in  determining  the  sufficiency  of  the  complaint 
is  the  following:  "Where  such  injury  was  caused  by  the 
negligence  of  any  person  in  the  service  of  such  corpora- 
tion who  has  charge  of  any  *  *  *  locomotive  engine 
or  train  upon  a  railway,  *  ♦  *  and  the  person  so  in- 
jured, obeying  or  conforming  to  the  order  of  some  su- 
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perior  at  the  time  of  such  injury,  having  authority  to  di- 
rect," and  that  hence  it  was  not  necessary  that  the  com- 
plaint should  state  that  the  alleged  negligent  engineer,  at 
the  time  he  committed  tlie  alleged  negligent  injury,  as  pro- 
vided in  such  concluding  clause,  was  acting  in  the  place 
and  performing  the  duty  of  the  corporation  in  that  be- 
half, while  the  writer  hereof  is  of  the  opinion  that  the 
whele  of  the  fourth  subdivision  must  stand  together,  and 
that  the  words  quoted  from  the  concluding  clause  qualify 
the  liabilitv  created  in  the  first  clause  or  clauses.  But  the 
duty  of  the  corporation  therein  mentioned,  in  the  opinion 
of  the  writer,  means,  not  the  duty  it  owes  to  its  servants, 
but  the  duty  it  owes  to  the  public  in  carrying  on  its  busi- 
ness; and  the  words  ^'acting  in  the  place  of  such  corpora- 
tion," with  the  other  words  quoted,  were  used  to  convey 
the  idea  that  in  order  that  the  liability  mentioned  should 
exist,  the  negligent  person,  co-employe  or  fellow  servant 
must  be  acting  as  such  employe,  in  the  line  of  his  duty  at 
the  time  of  his  negligence. 

The  writer  is  of  opinion  that  the  complaint  is  good 
imder  this  construction;  and  the  holding  of  the  court  is 
that,  in  order  to  make  the  complaint  good  under  the  first 
part  of  the  subdivision  quoted,  as  to  the  point  in  question, 
it  is  only  required  that  it  state  that  the  engineer,  while  in 
the  service  of  appellant,  in  charge  of  a  locomotive  en- 
gine, negligently  injured  the  appellee,  both  being  at  the 
time  acting  in  the  line  of  duty  as  employes  of  the  appel- 
lant. That  being  so,  the  averments  of  the  complaint, 
showing,  as  they  do,  that  at  Hartford  City,  Indiana,  the 
freight  train  upon  which  appellee  was  brakeman  stopped 
to  switch  out  loaded  cars;  that  the  conductor  of  said  train, 
acting  in  the  service  of  appellant,  the  authority  and  po- 
sition of  said  conductor  making  it  appellee's  duty  to  6bey 
lis  orders  in  respect  to  said  train  and  switching,  ordered 
appellee  to  go  between  said  cars  to  make  couplings,  and 
while  so  engaged  the  engineer  in  charge  of  said  train,  also 
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in  appellant's  service,  and  in  the  line  of  his  duty,  without 
signal,  carelessly,  negligently,  and  recklessly  reversed  said 
engine  and  applied  fnll  steam,  whereupon  said  cars  were 
driven  and  jammed  together  with  terrifid  force,  without 
notice  to  appellee,  whereby  appellee's  entire  right  hand 
was  caught  between  the  bumpers  and  mashed  off,  without 
auy  fault  on  his  part, — ^make  the  complaint  sufficient,  un- 
der the  statute,  as  to  the  objection  thereto  urged. 

The  next  contention  against  the  sufficiency  of  the  com- 
plaint is  that  the  act  is  unconstitutional,  that  being  confess- 
edly the  foundation  of  the  action.  It  is  first  contended 
that  it  violates  section  19,  article  4  of  the  state  Constitu- 
tion, which  provides  that  ^'every  act  shall  embrace  but  one 
subject  and  matters  properly  connected  therewith;  which 
subject  shall  be  expressed  in  the  title."  It  is  contended 
that  the  subject  is  not  expressed  in  the  title,  in  that  the 
title  is:  ^^An  act  regulating  liability  of  railroads  and  other 
corporations  except  municipal,"  while  the  provisions  of  the 
act  itself  are,  as  claimed  by  appellant,  to  create  a  liability 
which  up  to  that  time  had  no  existence.  The  precise 
question  here  involved  was  decided  adversely  to  appel- 
lant's contention  on  a  statute  similar  to  our  own,  under  a 
constitution  an  exact  copy  of  our  own,  in  this  respect,  in 
McAunich  v.  Mississippiy  etc.y  R.  Co.,  20  Iowa,  388.  We 
feel  content  to  follow  that  case,  without  extending  this  opin- 
ion by  repeating  its  reasoning,  and,  accordingly,  hold  that 
the  subject  is  sufficiently  expressed  in  the  title. 

The  same  rule  has  been,  in  effect,  followed  by  this  court 
in  holding  that  the  title  of  an  act  need  not  go  into  details. 
It  is  sufficient  if  it  indicates  with  reasonable  precision  and 
deamess  the  subject  it  embraces.  Nor  is  an  act  invalid 
because  it  includes  details  not  mentioned  in  the  title,  pro- 
vided the  details  are  germane  to  the  general  subject  desig- 
nated in  the  title.  Bitters  v.  Boards  etc.y  81  Ind.  126; 
Crawfordsvilhy  etc.y  Co.  v.  Fletcher y  104  Ind.  97;  Benson 
V.  Christian^  129  Ind.  535;  State^  ex  rel.y  v.  Kolsemj  130 
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Ind,  434;  StatCy  ex  rel.j  v.  Rdby^  142  Ind.  168,  51  Am. 
St.  174,  33  L.  E.  A.  213;  Lewis  v.  State,  148  Ind.  346. 

In  the  course  of  some  of  the  briefs  £led  in  other  caseB 
involving  the  validity  of  the  act,  it  is  contended  that  the 
act  is  void,  in  that  it  violates  section  22,  article  4  of  the 
state  Constitution,  providing  that  ^^The  General  Assembly 
shall  not  pass  local  or  special  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say:  *  *  *  regulating 
the  practice  in  courts  of  justice."  That  the  act  does  not 
violate, the  provision  quoted  is  settled  by  Woods  v.  McCay, 
144  Ind.  316,  and  cases  cited;  Mode  v.  Beashyj  143  Ind. 
806,  and  cases  there  cited;  Board,  etc.,  v.  State,  ex  reL,  147 
Ind.  476.  Also  that  it  violates  section  23  of  the  same  ar- 
ticle, requiring  all  laws  to  be  of  general  and  uniform  oper- 
ation throughout  the  State,  where  such  a  law  can  be  made 
applicable.  But  that  is  a  question  for  the  legislature, 
whose  determination  is  final  and  conclusive  on  the  courts. 
Mode  V.  Beasley,  supra,  and  cases  there  cited;  Wood  v. 
McCay,  supra,  and  cases  there  cited. 

It  is  next  contended  that  the  act  violates  section  23  of 
article  1  of  the  Constitution,  providing  that  ''the  General 
Assembly  shall  not  grant  to  any  citizen  or  class  of  citizens 
privileges  or  immunities  which  upon  the  same  terms  shall 
not  equally  belong  to  all  citizens."  Railroad  corporations 
are  persons  within  the  meaning  of  this  provision  of  our  bill 
of  rights,  and  the  equality  clause  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States.  Charlotte, 
etc.,  R.  Co.  V.  Qibbes,  142  U.  S.  386;  Santa  Clara  Co.  v. 
Southern  Pacific  R.  Co.,  118  U.  S.  394;  Pembina,  etc., 
Mining  Co.  v.  Pennsylvania,  126  U.  S.  187.  The  inequal- 
ity complained  of  is  that  corporations,  except  municipal, 
are  made  liable  for  damages  caused  to  one  of  their  serv« 
ants  by  the  negligence  of  a  co-employe  or  fellow  servant, 
without  any  negligence  on  the  part  of  the  employer,  while 
other  employers  are  left  free  from  such  liability  to  their 
employes. 
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Appellant  also  contendB  that  the  act  violates  the  equal- 
ity clause  of  the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States,  demanding  for  every  person  the 
equal  protection,  of  the  laws.  The  same  provision,  quoted 
from  the  bill  of  rights  in  the  Constitution  of  this  State,  is 
found  word  for  word  in  the  bill  of  rights  of  the  constitution 
of  Iowa.  The  supreme  caurt  of  that  state,  in  upholding 
the  employers'  liability  act  of  that  state,  held  that  the  pro- 
vision mentioned  in  the  bill  of  rights  in  the  constitution  of 
that  state  was,  in  effect,  the  same  as  the  equality  clause  of 
the  fourteenth  amendment  to  the  federal  Constitution,  and 
that  the  employers'  liability  act  did  not  violate  either  con- 
Btitution  in  respect  to  equality  of  laws  or  equality  of  rights 
secured  by  each  of  said  provisions,  in  BuchUw  v.  Central 
lowoy  eicy  R.  Co.,  64  Iowa,  611,  21  K  W.  103.  That  de- 
cision rests  largely  on  two  decisions  made  upan  the  subject 
of  the  constitutionality  of  the  employers'  liability  act  of 
Kansas  and  that  of  Iowa  in  the  Supreme  Court  of  the  United 
States.  Mackey  had  recovered  a  judgment  for  $12,000 
damages  against  the  Missouri  Pacific  Railway  Company 
for  injuries  caused  by  a  co-employe  of  that  company,  which 
on  appeal  was  affirmed  by  the  supreme  court  of  Kansas. 
From  that  judgment  the  company  appealed  to  the  Supreme 
Court  of  the  United  States,  on  the  ground  that  the  Kan- 
sas statute  violated  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States.  But  that  caurt  affirmed  the 
judgment,  holding  that  the  act  in  no  way  infringed  that 
amendment.  Missouri  Pacific  B.  Co,  v.  Mackey,  127  U. 
S.  206.  Mr.  Justice  Field,  speaking  for  the  court,  there 
said:  *  *  •  *  "The  company  calls  the  attention  of  the 
court  to  the  rule  of  law  exempting  from  liability  an  em- 
ployer for  injuries  to  employes  caused  by  the  negligence  or 
incompetency  of  a  fellow  servant,  which  prevailed  in  Kan- 
sas and  in  several  other  states  previous  to  the  act  of  1874, 
unless  he  had  employed  such  negligent  or  incompetent 
servant  without  reasonable  inquiry  as  to  his  qualifications, 
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or  had  retained  him  after  knowledge  of  his  negligence  or 
incompetency.  The  rule  of  law  is  conceded  where  the 
person  injured,  and  the  one  by  whose  negligence  or  in- 
competency the  injury  is  caused,  are  fellow  servants  in  the 
same  common  employment,  and  acting  under  the  same  im- 
mediate direction.  *  *  *  Assuming  that  this  rule 
would  apply  to  the  case  presented  but  for  the  law  of  Kan- 
sas of  1874,  the  contention  of  the  company  *  *  *  is 
that  the  law  imposes  upon  railroad  companies  a  liability  not 
previously  existing,  in  the  enforcement  of  which  their 
property  may  be  taken;  and  thus  authorizes,  in  such  cases, 
the  taking  of  property  without  due  process  of  law,  in  vio- 
lation of  the  14th  amendment.  *  *  *  The  supposed 
hardship  and  injustice  consist  in  imputing  liability  to  the 
company,  where  no  personal  wrong  or  negligence  is  charge- 
able to  it  or  to  its  directors.  But  the  same  hardship  and 
injustice,  if  there  be  any,  exist  when  the  company,  with- 
out any  wrong  or  negligence  on  its  part,  is  charged  for  in- 
juries to  passengers.  *  *  ♦  The  utmost  care  on  its 
part  will  not  relieve  it  from  liability,  if  the  passenger  in- 
jured be  himself  free  from  contributory  negligence.  The 
law  of  1874  extends  this  doctrine  and  jBixes  a  like  liabilitv 
upon  railroad  companies,  where  injuries  are  subsequently 
suffered  by  employes,  though  it  may  be  by  the  negligence 
or  incompetency  of  a  fellow  servant  in  the  same  general 
employment  and  acting  under  the  same  immediate  direc- 
tion. That  its  passage  was  within  the  competency  of  the 
legislature  we  have  no  doubt.  The  objection  that  the  law 
of  1874  deprives  the  railroad  companies  of  the  equal  pro- 
tection of  the  laws  is  even  less  tenable  than  the  one  consid- 
ered. It  seems  to  rest  upon  the  theory  that  legislation 
which  18  special  in  its  character  is  necessarily  within  the 
constitutional  inhibition;  but  nothing  can  be  further  from 
the  fact.  The  greater  part  of  all  legislation  is  special, 
either  in  the  objects  sought  to  be  attained  by  it,  or  in  the 
extent  of  its  application.     Laws  for  the  improvement  of 
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municipalities,  the  openiug  and  widening  of  particular 
streets,  the  introduction  of  water  and  gas,  and  other  ar- 
rangements for  the  safety  and  convenience  of  their  inhab- 
itants, and  laws  for  the  irrigation  and  drainage  of  partic- 
ular lands,  for  the  construction  of  levees  and  the  bridging 
of  navigable  rivers,  are  instances  of  this  kind.  *  *  * 
A  law  giving  to  mechanics  a  lien  on  buildings  constructed 
or  repaired  by  them,  for  the  amount  of  their  work,  and 
a  law  requiring  railroad  corporations  to  erect  and  maintain 
fences  along  their  roads,  separating  them  from  land  of  ad- 
joining proprietors  so  as  to  keep  cattle  off  their  tracks,  are 
instances  of  this  kind.  Such  legislation  is  not  obnoxious  to 
the  last  clause  of  the  fourteenth  amendment,  if  all  per- 
sons subject  to  it  are  treated  alike  under  similar  circum- 
stances and  conditions  in  respect  both  of  the  privileges  con- 
ferred and  liabilities  imposed.  *  ♦  *  B^it  the  haz- 
ardous character  of  the  business  of  operating  a  railway 
would  seem  to  call  for  special  legislation  with  respect  to 
railroad  corporations^  having  for  its  object  the  protection 
of  their  employes  as  well  as  the  safety  of  the  public.'^  A 
like  decision  was  made  by  the  same  court,  upholding  the 
employers'  liability  law  of  Iowa,  which  has  been  in  force 
in  that  state  ever  since  1862.  MinneapoliSy  etc.y  R,  Co.  v. 
IlerricJcy  127  U.  S.  210.  The  Iowa  statute  is  expressed  in 
fewer  words  and  better  language  than  our  own.  It  reads 
thus:  '^Every  corporation  operating  a  railway  shall  be  liable 
for  all  damages  sustained  by  any  person,  including  em- 
ployes of  such  corporation,  in  consequence  of  the  neglect 
of  agents,  or  by  any  mismanagement  of  the  engineers  or 
other  employes  of  the  corporation,  and  in  consequence  of 
the  wilful  wrongs,  whether  of  commission  or  omission,  of 
such  agents,  engineers,  or  other  employes,  when  such 
wrongs  are  in  any  manner  connected  with  the  use  and 
operation  of  any  railway  on  or  about  which  they  shall  be 
employed,  and  no  contract  which  restricts  such  liability 
shall  be  legal  or  binding.''    Section  1307  Iowa  R.  S.  1873. 
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Henick  was  injured  in  Iowa  by  the  negligence  of  a  fellow 
servant  in  the  employ  of  said  railroad  company.  He  sued 
and  recovered  against  the  company  on  the  Iowa  statute  in 
the  state  court  of  Minnesota,  which  judgment  was  affirmed 
in  the  supreme  court  of  that  state,  upholding  the  constitu- 
tionality of  the  Iowa  statute.  Herrick  v.  Minneapolis^  efc., 
R.  Co.,  31  Minn.  11,  16  N.  W.  413;  Herrick  v.  Minneapo- 
lis, etc.,  R.  Co.,  32  Minn.  435,  21  N.  W.  471.  On  appeal 
to  the  Supreme  Court  of  the  United  States  the  constitution- 
ality of  the  Iowa  statute  was  upheld  on  the  authority  of 
the  Missouri,  etc.,  R.  Co.  v.  MacJcey,  127  U.  S.  205,  as  above 
stated. 

Some  ten  or  twelve  states  of  the  Union  have  such  acts 
on  their  statute  books  and  none  of  them  have  ever  been 
held  unconstitutional,  while  the  following  decisions  of 
state  supreme  courts  have  held  such  legislation  to  be  con- 
stitutional and  valid.  McAunich  v.  Mississippi,  etc.,  R.  Oo.^ 
20  Iowa  338;  Buchlew  v.  Central  Iowa,  etc.,  R.  Co.^  64 
Iowa,  611;  Rose  v.  Des  Moines,  etc.,  R.  Co.,  39  Iowa  246; 
Kansas,  etc.,  R.  Co.  v.  Peavey,  29  Kan.  169;  Missouri  Pa- 
cific R.  Co.  V.  Mackey,  33  Kan.  298,  6  Pac.  291;  Attomey- 
Oeneral  v.  Railroad  Companies,  35  Wis.  425;  Ditbemer  v. 
Chicago,  etc.,  R.  Co.,  47  Wis.  138,  2  N.  W.  69.  The  ques- 
tions decided  by  this  court  in  Townsend  v.  State,  147  Ind. 
624,  62  Am.  St.  477,  37  L.  R.  A.  294,  are  analogous  to  and 
on  the  same  lines  as  the  cases  just  cited« 

Appellant's  learned  counsel  have  urged  upon  our  atten- 
tion Gulf,  etc.,  R.  Co.  V,  Ellis,  165  U.  S.  150,  as  probably  de- 
claring a  different  rule.  The  reference  to  that  case  is  for- 
tunate, because,  while  it  does  not  in  the  least  depart  from  the 
rule  laid  down  in  the  two  cases  above  cited,  it  lays  down  some 
principles  governing  the  subject,  doubtless  in  mind  in  both 
of  the  other  judgments  of  the  federal  Supreme  Court,  but  not 
deemed  necessary  in  those  cases  to  be  fully  stated.  In  the 
course  of  the  opinion,  Mr.  Justice  Brewer,  speaking  for  the 
court,  said:    '^That  such  corporations  may  be  classified  for 
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eome  purposes  is  unquestioned.  The  business  in  which  they 
are  engaged  is  of  a  peculiarly  dangerous  nature^  and  the  leg- 
islature, in  the  exercise  of  its  police  powers,  may  justly  re- 
quire many  things  to  be  done  by  them  in  order  to  secure  life 
and  property.  Fencing  of  railroad  tracks,  use  of  safety  coup- 
lers, and  a  multitude  of  other  things  easily  suggest  them- 
selves. And  any  classification  for  the  imposition  of  such  spe- 
cial duties — arising  out  of  the  peculiar  business  in  which 
they  are  engaged — ^is  a  just  classification,  and  not  one  within 
the  prohibition  of  the  fourteenth  amendment.  Thus  it  is  fre- 
quently required  that  they  fence  their  tracks,  and  as  a  pen- 
alty for  a  failure  to  fence  double  damages  in  case  of  loss  are 
inflicted.  Missouri^  etc.,  R.  Co.  v.  Humes,  115  U.  S.  512. 
But  this  and  all  kindred  cases  proceed  upon  the  theory  of  a 
special  duty  resting  upon  railroad  corporations  by  reason  of 
the  business  in  which  they  are  engaged — ^a  duty  not  resting 
on  others;  a  duty  which  can  be  enforced  by  the  legislature 
in  any  proper  manner;  and  whether  it  enforces  it  by  penal- 
ties in  the  way  of  fines  coming  to  the  state,  or  by  double  dam- 
ages to  a  party  injured,  is  immaterial.  It  is  all  done  in  the 
exercise  of  the  police  power  of  the  state,  and  with  a  view  to 
enforce  just  and  reasonable  police  regulations.  ♦  *  ♦  But 
arbitrary  selection  can  never  be  justified  by  calling  it  classi- 
fication. The  equal  protection  demanded  by  the  fourteenth 
amendment  forbids  this.  *  *  *  It  is  apparent  that  the  mei-e 
fact  of  classification  is  not  sufiicient  to  relieve  a  statute  from 
the  reach  of  the  equality  clause  of  the  fourteenth  amend- 
ment, and  that  in  all  cases  it  must  appear  not  only  that  classi- 
fication has  been  made,  but  also  that  it  is  one  based  upon 
some  reasonable  ground — some  difference  which  bears  a  just 
and  proper  relation  to  the  attempted  classification — and  is 
not  a  mere  arbitrary  selection." 

Objection  is  made  to  the  validity  of  the  act  because  it  em- 
braces all  corporations  except  municipal,  and  that  there  are 
other  corporations  whose  business  may  be  such  as  not  to  af- 
ford any  reasonable  ground  for  their  classification,  in  that 
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their  business  may  not  be  peculiarly  dangerous  to  life  and 
limb,  like  that  of  railroads.  To  this  it  may  be  answered,  if 
the  act  is  valid  as  jbo  railroad  companies,  the  appellant,  a  rail- 
road corporation,  cannot  be  permitted  to  litigate  the  consti- 
tutionality of  the  act  as  to  other  corporations.  Henderson  v. 
State,  ex  rely  137  Ind.  552,  24  L.  R.  A.  469;  Board,  etc.^  v. 
Reevesy  148  Ind.  467;  Currier  v.  Elliotty  141  Ind.  394.  It 
will  be  time  enough  to  decide  its  validity  as  to  other  corpora- 
tions when  any  of  them  come  before  this  court  with  a  case 
presenting  the  question. 

It  is  also  urged,  as  an  objection  to  the  validity  of  the  act, 
that  it  exempts  municipal  corporations  from  its  operation. 
But  no  reason  has  been  suggested  why  municipal  corpora- 
tions should  be  classed  as  railroad  corporations.  We  have 
many  statutes  applying  to  railroad  corporations  that  do  not 
apply  to  municipal  corporations.  There  is  no  necessary  sim- 
ilarity between  them.  Nor  is  the  business  of  municipal  cor- 
porations so  peculiarly  hazardous  to  their  employes  as  to 
call  for  such  special  legislation  as  is  called  for  in  case  of 
railroad  corporations  to  protect  their  employes.  We  there- 
fore conclude  that  the  act  does  not  violate  the  Constitution, 
either  federal  or  state. 

It  is  next  contended  that  the  circuit  court  erred  in  sustain- 
ing the  plaintiflF's  demurrer  to  the  second  paragraph  of  the 
defendant's  answer.  It  sets  up  that  on  the  8th  day  of  March, 
1393,  and  prior  to  the  defendant's  injury,  he  became  a  mem- 
ber of  the  voluntary  relief  department  of  the  Pennsylvania 
lines  west  of  Pittsburgh,  and  was  such  member  at  the  time  he 
was  injured  and  so  continued  long  after  his  said  injury;  that 
the  management  of  said  department  is  under  the  charge  of 
siiid  lines  west  of  Pittsburgh;  that  said  fund  is  made  up  of 
stated  contributions  from  said  lines,  and  the  employes 
thereon,  and  said  lines  guarantee  the  fulfillment  of  all  the  ob- 
ligations of  said  department,  and  make  up  and  pay  all  de- 
ficiencies in  the  amounts  necessary  to  pay  all  benefits  to  its 
members.    In  becoming  a  member  of  said  relief  department 
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he  agreed  to  be  bound  by  its  rules  and  regulations,  among 
which  was  that  each  member,  on  complying  with  its  rules, 
was  entitled  to  receive  stipulated  benefits  on  account  of  dis- 
ability incurred  by  injury  received  to  such  member  in  the 
service  of  the  company.  This  agreement  is  all  set  forth  in 
the  appellee's  written  application  for  membership,  and  signed 
by  him;  and  among  the  stipulations  contained  therein,  is  the 
following,  namely:  '^And  I  agree  that  the  acceptance  of 
benefits  from  the  said  relief  fimd  for  injury  or  death  shall 
operate  as  a  release  of  all  claims  for  damages  against  said 
company  arising  from  injury  or  death  which  could  be  m^de 
by  or  through  me,  and  that  I,  or  my  legal  representatives, 
will  execute  such  further  instrument  as  may  be  necessary 
formally  to  evidence  such  acquittance."  And  it  is  further 
averred  that  after  receiving  the  injury  complained  of,  while 
disabled  thereby,  he  accepted  benefits  from  said  relief  de- 
partment to  the  amount  of  $385. 

But  it  is  contended  by  the  appellee  that  by  the  fifth  sec- 
tion of.  the  act  we  have  been  considering  the  contract  set  up 
in  this  answer  as  a  bar  is  made  void.  The  contract  set  up  is 
shown  therein  to  have  been  entered  into  after  the  act  took 
effect  and  became  a  law.  The  section  reads  thus:  ''AH  con- 
tracts made  by  railroads  or  other  corporations  with  their  em- 
ployes, or  rules  or  regulations  adopted  by  any  corporation  re- 
leasing or  relieving  it  from  liability  to  any  employe  having  a 
right  of  action  under  the  provisions  of  this  act  are  hereby  de- 
clared null  and  void.*'  Section  7087  Bums  1894.  The 
balance  of  the  section  makes  the  whole  act  apply  to  future 
injuries  and  not  to  past.  The  validity  of  this  section  is  as- 
sailed on  the  grounds  that  it  violates  the  bill  of  rights  and  the 
fourteenth  amendment  of  the  federal  Constitution.  What 
we  have  said  as  to  the  validity  of  the  other  parts  of  the  act, 
under  these  constitutional  provisions,  is  applicable  to  this 
section,  and  hence  it  must  be  held  not  to  infringe  them. 

And  it  is  further  insisted  by  appellant  that  said  section 
violates  section  19  of  article  4  of  the  state  Constitution,  in 
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that  the  subject  of  the  fifth  section  is  not  expressed  in  the 
title,  nor  properly  connected  with  the  subject  expressed  in 
the  title.  The  prohibition  of  contracts  releasing  corpora- 
tions from  their  liability,  as  prescribed  in  the  act,  is  germane 
to  and  properly  connected  with  that  main  subject  of  the  act, 
and  hence  the  matter  of  the  fifth  section  thereof  need  not  be 
expressed  in  the  title.  Statey  ex  reZ.,  v.  Rdbyy  142  Ind.  168, 
and  cases  there  cited;  Warren  v.  BrittoUy  84  Ind.  14;  Bit- 
ters V.  Boardy  etc.y  81  Ind.  125;  Benson,  Adm.y  v.  Christiany 
129  Ind.  635;  Farrell  v.  State,  45  Ind.  371;  Thomassonv. 
State,  15  Ind.  449;  Beams  v.  State,  23  Ind.  Ill;  Bank  of  the 
State  V.  City  of  New  Albany y  11  Ind.  139;  Statey  ex  rely  v. 
Svllivany  74  Ind.  121;  City  of  Indianapolis  v.  Huegeiej  116 
Ind.  581;  Hunter  v.  Burnsville,  etc.,  Co,y  56  Ind.  213;  Wal- 
ker V.  Dunhaniy  17  Ind.  483;  McCaslin  v.  State,  ex  rel.,  44 
Ind.  151;  State,  ex  rel.,  v.  Kolsem,  130  Ind.  334;  Shoemaker 
V.  Smith,  37  Ind.  122;  CrawfordsviUe,  etc.y  Co.  v.  Fletcher, 
104  Ind.  97;  Bameti  v.  Harshbargery  105  Ind.  410;  Hunt 
V.  Lake  Shorey  etCy  R.  Co.,  112  Ind.  69.  We  therefore  hold 
that  the  fifth  section  is  not  invalid,  because  it  is  a  matter 
properly  connected  with  the  subject  of  the  act. 

Assuming  that  it  is  valid,  and  makes  a  contract  releasing  or 
relieving  corporations  from  liability  under  the  act  absolutely 
void,  appellant's  learned  counsel  contend  that  there  is  noth- 
ing in  the  agreement  set  forth  in  the  second  paragraph  of  the 
answer  relieving  or  releasing  the  company  from  liability  for 
negligence,  or  from  any  liability  whatever.  They  say  appel- 
lee "elected  to  accept  benefits  from  the  relief  fund,  and  hav- 
ing done  so  he  cannot  maintain  this  action  for  damages.  That 
is  the  essence  of  his  agreement."  Appellant's  counsel  fur- 
ther say  in  one  of  their  briefs,  that  "the  payment  and  accept- 
ance of  benefits  under  the  terms  of  the  contract  in  this  relief 
fund  is  simply  a  compromise  and  settlement  of  the  claim  of 
the  injured  employe  against  the  company."  Let  us  suppose 
that  the  above  statement  is  true;  it  is  certainly  the  strongest 
and  best  statement  that  can  be  made  of  appellant's  position. 
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TVhat  is  it  that  makes  the  acceptance  of  benefits  from  the 
relief  fimd  a  compromise  and  settlement  of  appellee's  claim? 
Only  one  answer  can  be  made  to  this  question,  and  that  is 
that  the  antecedent  contract  alone  makes  it  such.  There  is 
no  allegation  in  the  answer  that  in  accepting  the  benefits  ap- 
pellee made  any  agreement  or  compromise  whatever,  and 
there  is  no  claim  that  he  did.  He  simply  accepted  that  which 
he  had  a  legal  and  moral  right  to  demand.  His  own  con- 
tributions helped  to  create  the  fund,  and  his  injury  brought 
him  within  the  rules  and  regulations  entitling  him  to  the 
benefits.  So,  even  if  it  was  a  compromise  and  settlement,  it 
was  such  wholly  and  solely  by  virtue  of  the  antecedent  con* 
tract — a  contract  executed  before  the  injury  occurred;  and, 
that  being  so,  it  amounts  to  nothing  more  than  an  attempt  to 
secure  a  release  of  future  liability  under  the  act,  call  it  by 
whatsoever  name  we  may.  But  such  acceptance  is  not,  in  any 
proper  or  legal  sense,  a  compromise  and  settlement  of  liabil- 
ity under  the  act.  The  language  of  the  contract  is:  ''And  I 
agree  that  the  acceptance  of  benefits  from  said  relief  fund 
shall  operate  as  a  release  of  all  claims  for  damages  against 
said  company,  arising  from  such  injury  or  death,"  etc.  So, 
by  the  express  terms  of  the  contract,  it  is  a  release,  and  not 
a  compromise  and  settlement.  The  acceptance  of  benefits 
shall  operate  as  a  release  But  what  makes  it  so?  If  the  an- 
tecedent contract  was  abrogated,  the  acceptance  of  befnefits 
would  have  no  effect  whatever  upon  the  question  of  appel- 
lant's liability  under  the  act;  because  he  had  a  legal  and 
moral  right,  as  before  remarked,  to  demand  and  receive  such 
benefits.  So,  if  the  release  takes  place,  it  is  not  by  virtue  of 
the  acceptance,  but  it  is  by  the  force,  vigor,  and  effect  of  the 
antecedent  contract.  It  breathes  that  effect  into  the  accept- 
ance. 

But  it  is  contended  that  the  contract  does  not,  of  itself,  op- 
erate as  a  release  of  liability  under  the  act.    The  only  differ- 
ence between  it  and  a  contract  of  absolute  release  is  that  the 
Vol.  152—2 
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one  would  be  unconditional  while  the  other  is  conditional. 
The  conclusion  seems  unavoidable  that  the  contract  here  is 
a  conditional  release  of  appellant  from  liability  under  the 
act.  The  condition  upon  which  it  is  to  become  absolute  is 
the  acceptance  of  benefits  from  the  relief  fund.  Section  5 
of  the  act  makes  "all  contracts  *  *  *  by  any  corpora- 
tion releasing  or  relieving  it  from  liability''  under  the  act 
"null  and  void." 

Appellant's  learned  counsel  contend  that  an  exact  copy  of 
this  contract  was  held  valid  in  the  following  cases:  Johnson 
V.  Philadelphia,  etc.,  R.  Co.,  163  Pa.  St.  127,  29  Atl.  864; 
Ringle  v.  Pennsylvania  R.  Co.,  164  Pa.  St.  629,  44  Am.  St. 
628,  30  AtL  492;  Lease  v.  Pennsylvania  Co.,  10  Ind.  App. 
47;  Donald  v.  Chicago,  etc.,  R.  Co.,  93  Iowa  184,  33  L.  R. 
A.  492,  61  N.  W.  971.  The  first  three  cases  just  cited  were 
decided  in  states  not  having  employers'  liability  acts  forbid- 
ding contracts  of  this  kind  in  force  at  the  time  the  injury 
sued  for  occurred*  And  they  proceeded  upon  the  sole  ground 
that  the  contract  did  not  violate  public  policy,  and  therefore 
they  were  upheld.  But  the  Iowa  case  was  decided  in  a  state 
having  in  force  at  the  time  such  an  act.  But  in  that  case  the 
injury  resulted  in  death  and  the  administrator  of  the  de- 
ceased had  recovered  a  judgment  against  the  company  for 
the  benefit  of  the  mother  of  the  deceased  on  account  of  his 
death,  on  a  similar  statute  to  our  own.  The  deceased  was  a 
member  of  the  relief  association  very  similar  to  the  one  here 
involved.  The  case  decided  in  Donald  v.  Chicago,  etc.,  R. 
Co.,  supra,  was  a  suit  by  the  mother  against  the  relief  aaao- 
oiation  for  the  $500  death  benefits  provided  by  the  rules  of 
the  association.  The  case  was  decided  against  her  because  of 
the  following  stipulation  in  the  contract  signed  by  the  de- 
ceased when  he  became  a  member  of  the  relief  association, 
namely:  "Should  a  member  or  his  legal  representative  bring 
suit  against  the  company  *  *  *  for  damages  on  ac- 
count of  injury  or  death  of  such  member,  payment  of  bene- 
fit?  from  the  relief  fund  on  account  of  the  same  shall  not  be 
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made  until  such  stiit  is  discontinued;  and  if  suit  shall  pro- 
ceed to  judgment  or  shall  be  compromised,  all  claims  upon 
the  relief  fund  for  benefits  on  account  of  such  injury  or 
death  shall  be  thereby  precluded."  That  contract  does  not 
seek  to  avoid  the  liability  of  the  company  under  the  Iowa 
act,  and  hence  was  a  perfectly  legal  contract.  As  before  ob- 
served, the  other  cases  involved  the  question  whether  such  a 
contract  as  that  now  before  us  was  invalid  because  of  its  vio- 
lation of  public  policy.  Without  either  approving  or  disap- 
proving of  the  rule  laid  down  by  the  Pennsylvania  supreme 
court  and  our  own  Appellate  Court,  yet  the  United  States 
Circuit  Court  for  the  district  of  Colorado  decided  the  question 
the  other  way  in  a  strong  and  able  opinion  in  Miller  v.  Chi- 
cago B.  Co.y  65  Fed.  305;  and  we  think  there  is  a  marked 
distinction  in  the  rule  where  a  contract  is  charged  with  vio- 
lating public  policy  and  where  it  contravenes  a  positive  stat- 
utory prohibition,  and  especially  where  the  statute  provides 
that  the  inhibited  contract  shall  be  null  and  void.  In  Bar- 
reft  V.  Carden,  65  Vt  481,  36  Am.  St.  876,  the  supremo 
court  of  Vermont  said:  "The  defendant  insists  that  the  al- 
leged undertaking  of  the  plaintiff  is  contrary  to  public  pel* 
icy,  and  that  for  this  reason  the  bond  should  be  declared  void. 
Courts  will  not  declare  contracts  void  on  grounds  of  public 
policy  except  in  cases  free  from  doubt,  and  prejudice  to  the 
public  interest  must  clearly  appear  before  a  court  is  justified 
in  pronouncing  an  instniment  void  on  this  account.  In  Rich- 
mond V.  DubuqvSy  etc.y  R.  Co.,  26  Iowa,  191,  it  is  said :  Hhut 
the  power  of  courts  to  declare  a  contract  void  for  being  in 
contravention  of  sound  public  policy  is  a  very  delicate  and 
undefined  power,  and  like  the  power  to  declare  a  statute  un- 
constitutional, should  be  exercised  only  in  cases  free  from 
doubt.'  *  *  *  In  Richardson  v.  Mellishy  2  Bing.  229 
(9  Eng.  Com.  L.  668),  Sir  James  Burrough  said:  ^1  pro- 
test as  my  lord  has  done  against  urging  too  strongly  upon 
public  x>olicy;  it  is  a  very  unruly  horse,  and  when  once  you 
get  astride  it  you  never  know  where  it  will  carry  you.  It  may 
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lead  you  from  the  sound  law.  It  is  never  urged  at  all  but  when 
other  points  fail.'  In  Walsh  v.  Fttsselly  6  Bing.  169  (19 
Eng.  Com.  L.  83),  Lord  Chief  Justice  Tindale,  in  pronounc- 
ing judgment,  said:  ^It  is  not  contended  that  the  covenant 
was  illegal  on  the  ground  of  the  breach  of  any  direct  rule  of 
law  or  the  direct  violation  of  any  statute,  and  we  think  to 
hold  it  to  be  void  on  the  ground  of  its  impolicy  or  incon- 
venience, we  ought  to  be  clearly  satisfied  that  the  perform- 
ance of  it  would  be  necessarily  attended  with  injury  or  in- 
convenience to  the  public' " 

As  was  said  in  Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  35  Am. 
St  793,  21  L.  R  A.  617 :  "Where  there  is  no  statutory  pro- 
hibition, the  law  will  not  readily  pronounce  an  agreement 
invalid  on  the  ground  of  policy  or  convenience,  but  is,  on  the 
contrary,  inclined  to  leave  men  free  to  regulate  their  affairs 
as  they  think  proper.  *  *  *  Now,  the  intention  of  the 
contract  was  to  contravene  the  statute,  and  this  intention  is 
revealed  in  the  contract.  This  renders  the  contract  vicious 
and  unenforceable." 

An  eminent  author  says:  "By  public  policy  is  intended 
that  principle  of  law  which  holds  that  no  citizens  can  law- 
fully do  that  which  has  a  tendency  to  injure  the  public,  or 
which  is  against  the  public  good.  Courts  will  not  declare 
contracts  void  on  grounds  of  public  policy  except  where  the 
case  is  free  from  doubt,  and  where  an  injury  to  the  public 
interest  clearly  appears.  A  doubtful  matter  of  public  policy 
is  not  sufficient  to  invalidate  a  contract."  2  Beach  Modem 
Law  of  Contracts,  section  1498,  and  authorities  there  cited. 

It  might  be  difficult  to  say  that  such  a  contract  has  a  tend- 
ency to  injure,  or  is  against  the  public  good,  beyond  all 
doubt.  On  the  other  hand,  the  same  author  says,  section 
1447,  that:  "Contracts  requiring  the  performance  of  acts 
forbidden  by  statute,  or  tending  to  promote  such  acts,  are 
void,  even  though  the  statute  does  not  declare  them  void.'' 
See  the  authorities  there  cited.  The  same  author,  in  section 
1443,  says:     "Whatever  tends  to  interfere  with  the  bene- 
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ficial  operation  of  the  statute  is  unlawful,  as  against  the  pol- 
icy of  the  law.  Whatever  tends  to  obstruct  duty  by  defeat- 
ing the  letter  or  spirit  of  the  law  is  also  unlawfid;  and  the 
courts  will  not  enforce  any  agreement  or  contract  for  the 
benefit  of  one  through  whose  direction  or  assistance  the  law 
is  violated.  ♦  ♦  ♦  The  law  attempts  to  close  the  doors 
to  temptations  by  refusing  such  parties  recognition  in  the 
courts."    See  authorities  there  cited. 

It  is  laid  down  in  3  Am.  &  Eng.  Ency.  of  Law,  872,  that : 
'*  Where  a  transaction  is  forbidden  by  a  statute,  it  is  void;  the 
groundsof  the  proposition  are  immaterial."  Aswe  have  before 
said,  the  contract  in  question  is  a  release  of  appellant's  liabil- 
ity under  the  act  upon  a  certain  condition.  That  it  is  a  condi- 
tional release  of  such  liability,  dependent  upon  the  happening 
of  the  condition,  namely,  the  acceptance  of  said  benefits  by 
appellee,  there  can  be  no  doubt.  If  that  condition  happens, 
as  it  did,  appellant's  liability  imder  the  act  is  released  by  vir- 
tue of  the  antecedent  contract,  if  it  is  enforced.  If  it  is  en- 
forced it  must  be  so  done  in  violation  of  the  statute  which 
makes  all  such  contracts  null  and  void.  That  certainly  more 
than  tends  to  obstruct  both  the  letter  and  spirit  of  the  statute. 
Our  cases  are  to  like  effect  in  holding  that  a  contract  in  viola- 
tion of  a  statute  is  void.  State  Bank  v.  Coquillardy  6  Ind. 
232:  Cassaday  v.  American  Ins.  Co.,  72  Ind.  95.  And  the 
same  is  true  if  any  part  of  the  contract  is  in  violation  of 
the  law  and  the  consideration  unseverable.  Daniels  v.  Bar- 
nej/y  22  Ind.  207;  Case  v.  Johnson,  91  Ind.  477;  Benton  v. 
IlamiUony  110  Ind.  294;  Woodford  v.  Hamilton^  139  Ind. 
481;  Bandage  v.  Stiulebaher,  etc.,  Co.,  142  Ind.  148;  Sulli- 
van V.  State,  ex  rel.,  121  Ind.  342. 

But  the  contract  is  only  conditionally  in  conflict  with  the 
statute;  that  is,  if  the  condition  never  happens,  it  does  not 
anil  never  can  conflict  with  the  statute.  But  it  is  equally 
true  if  the  condition  does  happen  it  will  directly  conflict 
with  the  statute.  One  of  the  most  learned  of  law  writers 
upon  this  topic  says:    ''A  condition  is  a  limitation  making  a 
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contract  arbitrarily  dependent  on  an  event  at  the  time  uncer- 
tain." 1  Wharton  Law  of  Contracts,  section  545.  And  in 
section  548  the  same  learned  author  says:  ^^The  promisor  is 
not  to  be  bound  only  in  the  future;  he  is  bound  from  the  time 
he  makes  the  promise;  and  the  title  he  passes  vests  subject  to 
the  condition.  Any  intermediate  disposition  of  the  title 
made  by  the  promisor  before  the  happening  of  the  condition 
is  subject  to  the  condition.  *  *  *  Xhe  promisor,  also, 
who  agrees  to  convey  an  estate  on  a  future  contingency,  ia 
liable  in  damages  if  he  makes  his  compliance  with  bis  prom- 
ise impossible,  or  subjects  the  property  to  waste."  And  in 
section  551  he  further  says:  'The  same  may  be  said  of  all 
contracts  to  be  performed  on  the  happening  of  a  certain 
event.  The  contract  binds  from  the  time  it  is  made,  and 
ceases  to  bind  on  the  non-occurrence  of  a  certain  event,  which 
is,  therefore,  in  this  sense,  a  condition  subsequent."  To  tlie 
same  effect  is  Clark  Cpntracts,  Hornbook  Series,  section  277, 
p.  663, 

If  we  were  even  mistaken  in  construing  this  contract  as  a 
conditional  one,  so  as  to  bring  it  within  the  principles  above 
laid  down  and  within  the  condemnation  of  the  statute  in 
question,  it  unquestionably  falls  within  the  principle  laid 
down  by  Wharton,  thus:  "The  prohibition  of  a  statute  can- 
not be  evaded  by  putting  a  contract  in  a  shape  which,  while 
nominally  not  inconsistent  with  the  statute,  virtually  con- 
travenes its  provisions.  This  has  been  frequently  held  with 
regard  to  stipulations  evading  usury  statutes,  and  with  re- 
gard to  assignments  evading  bankrupt  laws.  If  a  contract 
conflicts  with  the  general  policy  and  spirit  of  a  statute  gov- 
erning it,  it  will  not  be  enforced,  although  there  may  be  no 
literal  conflict."  1  Wharton  Law  of  Contracts,  section  862. 
In  State,  ex  rel.y  v.  Forsythe,  147  Ind.  466,  33  L.  R  A. 
22,  it  was  said:  "In  chapter  IV,  section  1,  of  Maxwell 
on  the  Interpretation  of  Statutes,  under  the  title  of  'Con- 
struction to  Prevent  Evasion,'  it  is  accordingly  said,  at 
pages  133  and  134:     'It  is  the  duty  of  the  judge  to  make 
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siicli  construction  as  shall  suppress  all  evasions  for  the  con- 
tinuance of  the  mischief.  To  carry  out  effectually  the  object 
of  a  statute,  it  must  be  so  construed  as  to  defeat  all  attempts 
to  do  or  avoid  in  an  indirect  or  circuitous  manner  that  which 
it  has  prohibited  or  enjoined.  In  fraudem  legis  facity  qui^ 
Bolvis  verbis  legis j  sententiam  ejus  circumvenit;  and  a  stat- 
ute is  understood  as  extending  to  all  such  circumventions, 
and  rendering  them  unavailing.  Quando  aliquid  prohibe- 
iuTy  prohibetur  et  omne  per  quod  devenitur  ad  illud.  When 
the  acts  of  the  parties  are  adopted  for  the  purpose  of  effect- 
ing a  thing  which  is  prohibited,  and  the  thing  prohibited  is  in 
consequence  effected,  the  parties  have  done  that  which  they 
have  purposely  caused,  though  they  may  have  done  it  indi- 
rectly. When  the  thing  done  is  substantially  that  which 
was  prohibited,  it  falls  within  the  act,  simply  because,  ac- 
cording to  the  true  construction  of  the  statute,  it  is  the  thing 
thereby  prohibited.  Whenever  courts  see  such  attempts  at 
concealment  they  brush  away  the  cobweb  varnish,  and 
show  the  transaction  in  its  true  light.  They  see  things  as 
ordinary  men  do,  and  see  through  them.  Whatever  might 
be  the  form  or  color  of  the  transaction,  the  law  looks  to  the 
substance  of  it.  In  all  such  cases  it  is,  in  truth,  rather  the 
particidar  transaction  than  the  statute  which  is  the  subject 
of  construction;  and  if  it  is  found  to  be  in  substance  within 
the  statute,  it  is  not  suffered  to  escape  from  the  operation  of 
the  law  by  means  of  the  disguise  under  which  its  real  char- 
acter is  masked." 

We  are  therefore  of  opinion  that  the  contract  set  up  in 
the  second  paragraph  of  the  answer  is  in  contravention  of 
the  statute,  and  hence,  by  force  thereof,  the  contract  so  set  up 
is  null  and  void;  and  that  being  so,  said  answer  was  bad, 
and  the  circuit  court  did  not  err  in  sustaining  the  demurrer 
thereto  for  want  of  sufficient  facts. 

It  is  complained  under  the  motion  for  a  new  trial  that  the 
circuit  court  erred  in  excusing  on  its  own  motion  the  juror 
Overholser,  who  it  is  alleged  was  a  competent  juror,  over  ap- 
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pellant's  objection.  But  it  is  not  shown  that  the  jury  which 
was  finally  impaneled  was  not  a  fair  and  impartial  jury.  In 
such  a  case  the  matter  is  very  much  in  the  discretion  of  the 
trial  court,  and  no  error  is  committed  where  no  injury  re- 
suits  from  the  court's  action  in  excusing  the  juror.  DePew 
V.  Robinson^  95  Ind.  109.  It  is  not  even  claimed  that  any 
injury  resulted  therefrom.  We  therefore  conclude  there 
was  no  error  committed  in  excusing  the  juror. 

It  is  further  contended  that  the  seventh  item  in  the  spe- 
cial verdict  is  not  supported  by  the  evidence.  It  reads  thus: 
"We  further  find  that,  under  the  rules  of  the  defendant  com- 
pany governing  the  operation  of  defendant's  freight  trains 
in  cases  where  it  became  necessary  for  brakemen  to  go  be- 
tween defendant's  cars,  attached  to  the  engine  drawing  the 
same,  for  the  purpose  of  making  couplings,  it  was  the  duty  of 
the  engineer  in  charge  of  the  engine  of  said  train,  after  re- 
ceiving a  signal  from  a  brakeman,  to  stop  the  engine  and 
train  for  the  purpose  of  allowing  such  brakeman  to  pass  be- 
tween the  cars  thereof  and  make  a  coupling,  to  obey  a  signal 
and  stop  the  engine  and  train,  and  so  remain  until  receiving 
a  signal  from  some  member  of  the  train  crew  to  back  or  pull 
forward."  Counsel  say:  "The  evidence  does  not  sustain 
this  finding.  There  was  no  evidence  of  such  a  rule."  The 
finding  is  not  that;  there  was  such  a  rule,  but  that,  "under 
the  rules  of  the  defendant,"  not  rule,  "it  was  the  duty  of  the 
engineer"  to  do  certain  things.  Those  rules  might  have  been 
such  as  were  adopted  by  the  company,  or  such  as  by  long 
usage  and  custom  had  become  understood  as  incumbent  on 
appellant's  servants.  We  think  there  was  evidence  suiBcient 
to  support  this  finding. 

The  tenth  finding  was  objected  to  because  the  evidence  on 
that  branch  of  the  verdict  was  not  sufficient  to  sustain  it, 
but  there  was  evidence  sufficient  to  support  it,  though  there 
was  strong  conflicting  evidence.  We  can  only  look  to  that 
part  of  the  evidence  that  supports  the  finding. 

It  is  also  complained  that  the  circuit  court  erred  in  refus- 
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ing  to  require  the  jury  to  return  to  their  room  and  insert  in 
their  special  verdict  certain  facts  specified.  To  have  sus- 
tained the  motion  would  have  been  an  invasion  by  the  court 
of  the  province  of  the  jury  to  determine  the  facts.  If  a  spe- 
cial verdict  fails  to  find  material  facts,  within  the  issue, 
which  were  established  by  the  evidence,  the  remedy  is  not  by 
a  motion  to  coerce  them  into  making  such  finding,  but  by  a 
motion  for  a  new  trial  by  the  party  aggrieved.  Brazil^  etc.y 
Co.  V.  Hoodlet,  129  Ind.  327,  and  cases  there  cited;  Vinton  v. 
Baldwin^  95  Ind.  433,  and  cases  there  cited;  City  of  Lafay- 
ette V.  Allen^  81  Ind.  166,  and  cases  cited. 

Overruling  appellant's  objection  to  the  question  and  an- 
swer of  the  witness  Ballard  is  also  urged  as  error.  The  ap- 
pellee's counsel  had  asked  the  witness  the  question  what  dan- 
ger there  was  to  appellee's  life  at  the  time  witness  saw  him, 
and  he  answered,  '^I  considered  him  in  a  great  deal  of  dan- 
ger; a  man  continuing  in  that  condition  could  not  live  many 
days."  Appellee's  counsel  immediately  withdrew  the  evi- 
dence, and  the  court,  at  the  request  of  appellant's  counsel, 
instructed  the  jury  not  to  consider  such  evidence.  There  was 
no  available  error  in  the  ruling. 

Complaint  is  made  of  the  third  instruction  given  by  the 
court:  ^That  in  estimating  the  plaintiff's  damages  it  is 
proper  ♦  ♦  ♦  that  you  should  take  into  consideration 
the  plaintiff's  physical  and  mental  suffering."  In  Wabashy 
etc.y  R.  Co.  V.  Morgan^  132  Ind.,  at  p.  438,  an  instruction 
^'that  in  making  such  estimate  the  jury  should  take  into  con- 
sideration appellee's  physical  and  mental  suffering  if  any 
were  caused  by  and  arising  out  of  the  injury"  was  upheld  as 
not  an  "erroneous  statement  of  the  rule  governing  the  as- 
sessment of  damages  contained  in  either  of  the  instructions." 
There  was  no  error  in  giving  the  instruction. 

The  fourth  instruction  is  complained  of,  reading,  as  appel- 
lant's counsel  say  in  their  brief,  thus:  "The  jury  are  in- 
structed that  if  they  find  that  the  plaintiff  has  proved  by  a 
preponderance  of  the  evidence  the  injuries  he  has  sustained 
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as  charged  in  the  complaint,  then  every  particular  and  phase 
of  the  injury  may  enter  into  the  consideration  of  the  jury  in 
estimating  his  damages,  loss  of  time  with  reference  to  his 
condition  and  ability  to  earn  money  in  his  business  or  calling, 
his  loss  from  permanent  improvement  of  his  physical  powers, 
his  pain  and  suffering  already  endured  and  that  may  be  en- 
dured from  his  injuries  in  the  future,  his  personal  disfigure- 
ment; and  the  jury  should  give  the  plaintiff  such  a  sum  as 
will  compensate  him  for  the  injuries  received,  taking  into 
consideration  all  the  facts  proved  in  *the  case."  The  appel- 
lee's counsel  have  copied  the  same  instruction  into  their  brief, 
except  the  word  printed  "improvement"  in  appellant's  copy 
of  the  instruction,  is  printed  "impairment"  in  appellee's 
copy.  Neither  brief  cites  us  to  the  place  in  the  transcript 
where  the  instruction  can  be  found,  and  we  have  spent  some 
time  hunting  for  it,  without  success.  Under  such  circum- 
stances we  are  justified  in  assuming  that  the  word  "improve- 
ment" in  appellant's  copy  is  a  clerical  or  typographical  er- 
ror, and  that  the  real  instniction  had  the  word  "impairment" 
in  it  instead  of  the  word  "improvement"  as  set  out  in  appel- 
lant's brief.  Indeed,  if  the  word  "improvement"  were  in  the 
transcript,  instead  of  the  word  "impairment,"  it  is  so  mani- 
festly a  clerical  mistake  in  copying  the  instruction  that  we 
are  authorized  to  read  it  "impairment"  instead  of  "improve- 
ment." Landon  v.  Whitey  101  Ind.  249;  Indianay  etc.y  R. 
Co.  V.  Daileyy  110  Ind.  75.  With  that  reading  the  instruc- 
tion is  correct.  Wabash^  etc.y  R.  Co.  v.  MorgaUy  132  Ind. 
438.  We  have  thus  patiently  gone  over  all  the  rulings  of 
the  circuit  court  urged  and  properly  presented  here  as  error, 
and  conclude  that  the  circuit  court  did  not  err  in  overruling 
the  motion  for  a  new  trial.    The  judgment  is  affirmed* 
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Peerless  Stone  Company  v.  Wray. 

[No.  18,418.    Filed  Oct.  11, 1898.    Rehearing  denied  Dec.  80, 1808.] 

Mastbk  and  Qbxv AST. -^ Negligence. ^ ContrQnitory  Negligence.— 
Complaint. — A  complaint  in  an  action  for  damages  for  injuries 
sustained  by  plaintifiF  while  engaged  in  defendant's  stone  quarry 
alleged  that  a  large  bank  of  clay,  of  original  deposit  and  stone, 
about  seven  feet  in  length  and  eight  feet  high,  and  one  foot  wide, 
and.  weighing  about  five  tons,  that  had  been  loosened  by  the  re- 
moval of  stone,  and  left  unsupported,  fell  upon  plaintiff;  that  the 
bank  was  of  a  brownish  color,  and  appeared  to  plaintiff  to  be  a 
ledge  of  stone,  and  the  fact  that  it  was  a  bank  of  clay  was  wholly 
unknown  to  plaintiff;  that  banks  of  clay  were  unusual  in  said 
quarry;  that  plaintiff  when  injured  was  in  the  line  of  his  duty  in 
the  service  of  defendant,  and  had  no  knowledge  that  the  bank  had 
been  loosened  and  left  unsupported  and  was  in  danger  of  falling; 
that  plaintiff  in  no  way  contributed  to  his  injuries;  tti&t  defendant 
well  knew  that  the  bank  was  not  a  ledge  of  stone,  but  a  bank  of 
clay  and  stone,  loose  and  unsupported,  and  was  in  danger  of  falling, 
and  carelessly  and  negligently  failed  to  notify  plaintiff  thereof, 
although  defendant  well  knew  that  the  duties  of  plaintiff  required 
him  to  pass  beneath  and  close  to  said  bank ;  that  the  superintendent 
of  the  quarry  was  above  and  near  said  bank,  and  saw  that  it  was  a 
mud  seam,  and  had  been  loosened  and  was  liable  to  slide  down  at 
any  time.  Held,  that,  as  against  demurrer,  the  complaint  alleged 
facts  sufficient  to  show  negligence  of  defendant  causing  the  injury, 
and  freedom  from  contributory  negligence  on  the  part  of  plaintiff. 
pp.  S8,  29. 

Iamttatiov  of  AcfTiONS.— Amended  Compiaint.—An  amended  com- 
plaint which  does  not  introduce  a  new  cause  of  action  has  refer- 
ence to  the  time  of  the  filing  of  the  original  complaint,  and  a  plea 
pf  tl^e  statute  of  limitations  will  be  determined  with  reference  to  the 
date  when  the  action  was  originflJly  commenced,    p.  SO. 

Interrogatories  to  Jury.— Wien  Not  in  Conflict  with  General  Ver- 
dict— Matter  and  Servant. — Answers  to  interrogatories  in  an  action 
for  damages  on  account  of  injuries  sustained  by  plaintiff  while  at 
work  in  defendant's  stone  quarry  by  reason  of  a  bank  of  clay  fall- 
ing upon  him,  that  plaintiff  had  worked  in  the  quarry  for  over  a 
year  and  knew  that  mud  seams  and  dry  seams  were  usual  in  the 
quarry ;  that  he  received  no  specific  command  on  the  day  of  the  in- 
jury to  go  to  the  place  where  he  was  at  work  when  injured ;  that  at 
the  time  he  went  beneath  the  embankment,  and  before  it  fell  upon 
him,  he  examined  the  embankment  with  the  eye  and  was  prevented 
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by  sand  and  mineral  deposit  from  seeing  the  exact  character  of  the 
mud  bank  are  not  in  irreconcilable  conflict  with  a  general  Terdict 
for  plaintiff,    pp.  SO-SS, 

From  the  Monroe  Circuit  Court.    Affirmed. 
•    M.  F.  Dunrty  for  appellant. 

J.  H.  LoudeUy  T,  J,  Louden  and  J".  R.  East,  for  appellees. 

HowAED,  J. — This  is  the  third  appeal  in  this  case.  Peer- 
less Stone  Co.  v.  Wray,  10  Ind.  App.  324,  and  143  Ind.  574. 
The  judgment  in  favor  of  appellee  was  reversed  on  each  of 
the  former  appeals,  by  reason  of  the  insufficiency  of  the 
complaint. 

The  record  before  us  shows  that  an  amended  complaint, 
in  two  paragraphs,  was  filed  by  appellee  on  March  31,  1897. 
It  is  alleged  in  the  first  paragraph  of  this  complaint  that  on 
June  8,  1802,  appellee  and  other  employes  were  engaged 
at  work  in  appellant's  stone  quarry,  near  Bedford,  in  Law- 
rence coimty,  and  that  while  appellee  was  then  and  there  en- 
gaged in  his  duties  "A  large  bank  of  clay  dirt,  of  original 
deposit,  and  stone,  about  seven  feet  in  length  and  eight  feet 
high  and  one  foot  wide,  and  weighing  about  five  tons,  that 
had  been  loosened  by  the  removal  of  stone  and  left  unsup- 
ported, fell  on,  upon  and  against  said  plaintiff  with  great 
force  and  weight,  and  bruised  and  crushed  said  plaintiff  to 
the  ground  and  broke  several  bones  in  his  body  and  cut  and 
bruised  him  so  that  said  plaintiff  was  unable  to  move,  and 
was  completely  disabled  and  permanently  injured;  that  said 
bank,  where  said  plaintiff  and  other  employes  of  said  de- 
fendant were  at  work,  was  of  a  brownish  gray  color,  and 
appeared  to  said  employes  to  be  a  ledge  of  stone;  that  said 
plaintiff  considered  it  a  ledge  of  stone,  and  the  same  was  not 
so  exposed  to  ordinary  view  before  it  fell  as  to  indicate  any- 
thing else  than  a  ledge  of  stone  or  a  dry,  and  the  fact  that 
it  was  a  bank  of  clay  dirt  and  stone  was  wholly  unknown  to 
said  plaintiff;  that  they  were  unusual  in  said  quarry;  that 
said  plaintiff  when  so  injured  was  in  the  line  of  his  duty  in 
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the  service  of  the  defendant,  in  performing  the  duties  re- 
quired of  him  by  said  defendant,  and  had  no  knowledge  that 
said  bank  of  clay  dirt  and  stone  had  been  loosened  and  left 
unsupported  and  was  in  danger  of  falling,  and  had  no  knowl- 
edge whatever  that  there  was  any  danger  in  passing  close  to 
said  bank  of  clay  dirt  and  stone,  but  was  in  entire  ignorance 
of  the  unsafe  condition  of  said  bank."  General  allegations 
are  also  made  showing  entire  absence  of  fault  on  the  part  of 
appellee  in  causing  his  own  injuries,  and  that  he  ''in  no  way 
whatever  contributed  to  the  same." 

It  is  further  alleged:  "That  said  defendant  well  knew 
that  said  bank  was  not  a  ledge  of  stone,  but  was  a  bank  of 
clay  dirt  and  stone,  loose  and  unsupported,  and  was  in  dan- 
ger of  falling,  but  carelessly  and  negligently  failed  to  no- 
tify said  plaintiff  or  call  his  attention  to  the  fact  that  said 
bank  of  clay  dirt  and  stone  was  loose  and  unsupported,  and 
was  in  danger  of  falling,  or  that  there  was  danger  in  passing 
close  to  said  bank  of  clay  dirt  and  stone,  although  said  defend- 
ant well  knew  that  the  duties  of  said  plaintiff  required  him 
to  pass  beneath  and  close  to  said  bank.  *  *  *  That  the 
superintendent  of  the  quarry  was  up  on  the  bank,  near  said 
bank  of  clay  dirt  and  stone,  and  saw  that  the  same  was  a 
mud  seam  and  had  been  loosened  and  was  liable  to  slide 
down  at  any  time.  That  said  plaintiff  by  reason  of  said  in- 
juries ♦  *  *  was  totally  disabled  from  manual  labor 
during  his  natural  life*" 

Counsel  for  appellee  in  contending  that  this  complaint 
was  good  upon  demurrer,  as  containing  at  least  an  imperfect 
statement  of  all  that  was  necessary  to  be  alleged  to  show  neg- 
ligence by  appellant  in  causing  the  injuries  sustained  by  ap- 
pellee, and  freedom  from  fault  on  his  part  in  contributing 
to  these  injuries,  yet  admits  that  the  complaint  might,  per- 
haps, have  been  "more  specific  in  some  particulars."  With 
this  view  we  are  inclined  to  agree.  There  is  a  vagueness  of 
statement  as  to  some  essential  allegations  that  is  quite  objec- 
tionable; but  the  necessary'  facts  are  at  least  imperfectly,  as 
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we  think,  set  out.  The  faults  indicated  on  the  former  ap- 
peal seem  to  have  been  corrected. 

The  chief  objection  now  made  to  the  complaint  must,  in 
our  view,  be  held  untenable.  It  is,  that  the  action  is  shown 
to  be  barred  by  the  statute  of  limitations.  This  objection  is 
based  on  the  circumstance  that  it  appears  that  the  amended 
complaint  was  filed  more  than  two  years  after  the  cause  of 
action  accrued.  There  is  nothing  shown  in  the  pleading  it- 
self, or  in  appellant's  brief  in  relation  thereto,  that  should 
take  this  case  out  of  the  general  rule,  namely,  that  an  amend- 
ed complaint,  as  well  as  an  amendment  to  a  complaint,  if  it 
does  not  introduce  a  new  cause  of  action,  has  reference  to 
the  time  of  the  filing  of  the  original  complaint.  As  stated 
by  Judge  Mitchell,  in  Chicago^  etc.y  R.  Co.  v.  Bills,  118  Ind. 
221,  "An  amended  complaint  has  relation  ordinarily  to  the 
date  of  the  commencement  of  the  action,  and  is  regarded  as 
a  matter  occurring  in  the  continuation  or  progress  of  the 
original  cause.  Unless,  therefore,  some  new  claim  or  title 
not  previously  asserted,  is  set  up  by  way  of  amendment,  a 
plea  of  the  statute  of  limitations  will  be  determined  with 
reference  to  the  date  when  the  action  was  originally  com- 
menced." In  the  case  at  bar  it  is  not  contended  that  any 
cause  of  action  is  set  up  in  the  amended  complaint  diflFerent 
from  that  alleged  in  the  original  complaint. 

There  was  a  trial  by  a  jury,  resulting  in  a  verdict  and 
judgment  in  favor  of  appellee.  Afterwards  a  new  trial  was 
granted,  and  the  venue  was  changed  from  the  regular  judge 
to  the  special  judge  below.  The  second  trial  resulted  also 
in  a  verdict  and  judgment  in  favor  of  appellee. 

The  next  ruling  of  the  court  discussed  in  appellant's  brief 
is  the  refusal  to  render  judgment  in  favor  of  appellant  on 
the  answers  of  the  jury  to  special  interrogatories,  notwith- 
standing the  general  verdict.  In  answer  to  appellant's  in- 
terrogatories the  jury  found:  That  at  the  time  of  appellee's 
injury  mud  seams  and  dry  seams  were  usual  in  appellant's 
quarry;  that  appellee  had  then  worked  in  the  quarry  for  over 
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a  year;  that  the  quarry  covered  about  one-half  an  acre;  that 
appellee  received  no  specific  command  on  the  day  of  his  in- 
jury to  go  to  the  place  where  he  was  at  work;  that  at  the 
time  appellee  went  beneath  the  embankment,  and  before  it 
fell  upon  him,  he  examined  the  embankment  ^^with  the  eye;*' 
that  appellee  was  prevented  by  ^^sand  and  mineral  deposit*' 
from  seeing  the  exact  character  of  the  mud  bank;  that  he 
was  aware  of  the  fact  that  mud  banks  and  seams  were  usu^il 
in  appellant's  quarry;  that  he  could  not  discover  at  any  dis- 
tance from  the  bank  that  it  was  of  clay;  that  he  went  be- 
neath the  bank  without  touching  it;  that  he  could  not  ^^by 
flight,  by  touch,  by  his  hands,  or  by  examination"  discover 
why  the  bank  was  not  solid  stone  or  of  an  original  deposit; 
that  the  stone  which  had  supported  the  bank  had  been  re- 
moved about  five  minutes  before  the  bank  fell  upon  appel- 
lee; and  that  appellee,  as  he  approached  the  embankment 
and  original  deposit  which  fell  upon  him,  could  not  have 
seen  the  character  of  the  same  had  he  looked  and  observed. 

In  answer  to  interrogatories  submitted  by  appellee  tliid 
jury  found  further:  That  one  Robert  McKinley  was  appel- 
lant's superintendent,  and  in  full  charge  of  the  quarry  on 
the  day  of  the  accident;  that  the  superintendent  had  one  of 
his  feet  upon  the  upper  edge  of  the  bank  of  clay  and  dirt  at 
the  time  it  fell  and  injured  appellee,  and  that  by  so  stand- 
ing on  the  bank  he  aided  in  causing  it  to  fall  upon  appellee; 
that  for  two  or  three  days  prior  to  appellee's  injury  the  su- 
perintendent knew  that  the  bank  was  what  was  known  as  a 
mud  seam,  and  could  have  known  at  this  time  that  it  would 
probably  fall  when  the  stone  in  front  of  it  was  removed;  that 
said  superintendent  knew  that  said  bank  without  being 
propped  was  dangerous  and  unsafe  to  appellee  long  enough 
before  appellee's  injury  to  have  warned  him  and  prevented 
the  same;  and  that  there  was  no  mud  seam  on  the  floor  on 
which  appellee  was  working  except  the  one  that  fell  upon 
him. 

The  general  verdict  of  the  jury  was  for  the  appellee  and 
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against  the  appellant^  and  it  seems  very  clear  that  there  is 
nothing  in  the  answers  to  the  special  interrogatories  which  is 
in  irreconcilable  conflict  with  this  general  verdict. 

Counsel  for  appellant  assumes  many  facts  as  found  by  the 
jury  which  the  answers  themselves  fail  to  bear  him  out  in. 
The  rule  is  that  the  answers  must  be  in  irreconcilable  con- 
flict with  the  general  verdict  in  order  to  justify  the  court  in 
giving  judgment  upon  the  interrogatories  against  the  ver- 
dict; but  counsel  would  seem  to  argue  as  if  the  rule  were  that 
the  answers  must  not  be  reconciled  with  the  general  verdict 
if  it  be  possible  to  interpret  them  otherwise.  In  this  case, 
however,  even  without  resorting  to  the  rule  that  all  intend- 
ments are  to  be  taken  in  favor  of  the  general  verdict, 
but  taking  the  natural  and  ordinary  meaning  of  the  language 
used,  there  appears  to  be  no  conflict  whatever  between  the 
answers  to  interrogatories  and  the  general  verdict  of  the 
jury.  The  answers  themselves  show  that  the  judgment  should 
be  in  favor  of  the  appellee. 

While  mud  seams  and  drys  (the  former  dangerous,  tlio 
latter  harmless)  were  usual,  that  is,  liable  to  be  discovered 
in  the  quarry,  yet  it  is  found  that  there  was  no  mud  seam  on 
the  floor  where  appellee  worked  except  the  one  that  injured 
him.  This  he  examined  as  he  approached  it,  and  it  had  all 
the  appearance  of  solid  rock  being  covered  with  a  coat  of  sand 
and  mineral  matter,  and  he  could  not  discover  that  it  was 
anything  different  from  the  rest  of  the  ledge.  He  was  not 
required  to  make  particular  inspection  with  pick  or  other  tool 
every  time  he  approached  the  face  of  the  stone  wall.  Ob- 
vious dangers,  open  to  ordinary  observation,  he  was  bound 
to  guard  against,  but  not  latent  defects,  to  be  discovered  only 
on  particular  inspection.  It  is  not  to  be  expected  that  ap- 
pellee should  have  received  a  specific  command  to  go  up  to 
the  face  of  the  quarry  every  time  he  went  there  in  the  per- 
formance of  his  daily  duties.  It  would  be  a  dilatory  work- 
man who  should  wait  for  such  specific  orders  every  time  he 
picked  up  a  lot  of  tools  or  engaged  in  any  other  task  required 
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by  the  duties  of  his  employment.  The  superintendent^  on 
the  other  hand,  whose  duty  it  was  to  make  inspection  and 
who  knew  the  condition  of  the  bank,  was  up  above  the  bank 
long  enough  to  have  warned  appellee  of  the  danger;  he  there 
saw  the  character  of  this  mud  bank,  which  was  wholly  un- 
known to  appellee.  The  jury  find  that  the  superintendent 
knew  for  two  or  three  days  before  the  accident  that  the  bank 
was  a  mud  seam,  and  not  a  part  of  the  solid  rock,  and  ought 
to  have  known  that  it  was  liable  to  slide  down  the  moment 
the  rock  in  front  of  it  was  removed;  yet  he  placed  his  foot 
upon  this  treacherous  mass  a  little  before  it  came  down,  and 
thus  aided  in  causing  it  to  fall  upon  appellee. 

In  arguing  that  the  evidence  does  not  support  the  verdict, 
coimsel  for  appellant  indulges  in  extended  verbal  criticism. 
It  is  not,  however,  seriously  contended  that  there  was  not 
evidence  adduced  to  support  the  verdict,  but,  rather,  that  the 
preponderance  of  the  evidence  was  in  favor  of  the  appellant. 
Indeed,  counsel  goes  so  far,  notwithstanding  the  well  set- 
tled practice  in  this  jurisdiction,  as  to  ask  this  court  to  weigh 
the  evidence.  "It  was  the  duty  of  the  lower  court,"  says 
counsel,  "after  the  jury  had  returned  its  verdict,  to  decide, 
by  weighing  the  evidence,  whether  or  not  the  preponder- 
ance of  the  evidence  was  with  the  plaintiff  or  with  the  de- 
fendant. If  the  court  below — and  courts  below  sometimes 
so  do — ^failed  legally,  under  the  evidence  now  before  this 
court  in  the  bill  of  exceptions,  to  weigh  the  preponderance 
of  evidence,  will  this  court  not  weigh  it?"  The  court  below 
saw  and  heard  the  witnesses;  and  the  law,  in  authorizing  the 
granting  of  a  new  trial,  concedes  that  the  trial  judge  may 
determine  whether  the  jury  have  failed  properly  to  weigh 
the  evidence  or  not.  This  court,  however,  has  not  had  the 
opportunity  of  either  hearing  or  seeing  the  witnesses,  and 
can  determine  from  the  cold  writing  alone  whether  there 
was  competent  and  sufficient  evidence  adduced  to  sustain 
the  verdict  returned  by  the  jury.  Having  decided  that  ques- 
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tioQ  our  jurisdiction  as  to  the  evidence  is  exhausted.  It  is, 
besides,  to  be  noted  in  this  case  that  after  the  reversal  of  the 
former  judgment  by  this  court,  the  court  below  did  grant  a 
new  trial  at  appellant's  request,  and  also  that  there  was  a 
change  of  venue  from  the  judge  who  presided  at  the  first  trial. 
There  ought  to  be  some  end  to  litigation. 

Some  objection  was  made  to  comments  by  counsel  for 
appellee  upon  certain  evidence  as  to  appellee's  family.  The 
evidence  was  admitted  without  objection;  a  part  of  it,  in- 
deed, being  evidence  introduced  by  appellant.  The  remarks 
of  connMl  were  by  way  of  recital  and  description,  and  were, 
in  effect,  withdrawn  when  objected  to.  We  cannot  conceive 
of  any  harm  thereby  done  to  appellant.  The  objection  if 
any  should  have  been  made  to  the  evidence  itself.  Judg- 
ment affirmed. 

Davis  v.  The  State. 


m_  »ii        [No.  18,499.    Filed  Nov.  18, 1898.    Rehearing  denied  Dea  80, 1898.] 

Grdoval  Law. — Indeterminaie  Sentence  Latv.—Constituiiondl  Law, 
— Astault  and  Battery  vHth  F^elonious  Intent — The  act  of  March  8, 
1897  (Acts  1897,  p.  219),  known  as  the  indeterminate  aentenoe  law,  is 
not  an  ex  poet  faeto  law  within  the  meaning  of  section  twen^- 
fonr»  article  one  of  the  bill  of  rights  as  applied  to  an  indeterminate 
sentence  upon  oon'nction  of  assault  and  battery  with  felonious 
Intent,  the  crime  having  been  committed  before  the  passage  of  the 
act,  as  the  new  law  does  not  add  to  or  increase  the  punishment  of 
theoffenaeb^andthatesdfltlngatthetimeof  itsoommission.  pp. 
36-37. 

SAM:A.^Indeterminaie  Sentence  Law.^Conetitutional  Law. — Repeal 
of  Chod  Time  Law.—Tho  act  of  March  8, 1897,  (Acts  1897  p.  319), 
known  as  the  indeterminate  sentence  law,  is  not  ea  poet  facto  in 
that  it  repeals  the  good  time  law,  as  the  good  time  law  relates  only 
to  rules  for  the  government  of  the  prison  officials,  and  the  indeter- 
minate sentence  law  substitutes  a  new  and  different  method  of 
crediting  good  time  to  the  convict,    p,  37. 

BAia.^Inetruetuma.^^elf'Defense.'^An  Instruction  to  the  effect  that 
a  person  is  not  justified  in  using  a  deadly  weapon  in  defense  o(  his 
person  when  assaulted  by  one  who  has  no  weapon  in  his  hands,  nor 
the  apx>earance  thereof,  is  erroneous,    pp.  37,  33. 

Instructions. — Correct  as  Ahetract  Propositionof  Law.-^AniDstmc- 
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tion  which  leares  the  joiy  in  doubt  or  unoertaintj  as  to  how  it 
should  be  applied  to  the  evidenoe*  although  correct  as  an  abstraot 
propositioii  of  law,  is  erroneous,    pp.  SS,  S9. 

From  the  Clark  Circuit  Court.    Reversed* 

M.  Z.  Stannardy  for  appellant 

IF.  L.  TayloTy  Attorney-General,  TT.  A.  Ketehamy  MerrtU 
Moores  and  Dickey  d  AydelotUy  for  State. 

McCabe,  J. — ^The  appellant  was  tried  by  a  jury  in  the 
Clark  Circuit  Court  on  an  indictment  charging  him  with  an 
assault  perpetrated  April  13,  1896,  on  one  Thomas  Glynn, 
with  the  felonious  intent  to  murder  the  said  Glynn.  The 
jury  found  appellant  ^'guilty  of  the  crime  charged  in  the  in- 
dictment, and  that  he  be  fined  in  the  sum  of  $50,  and  that 
his  age  is  fifty-four  years."  On  this  verdict  the  circuit  court 
rendered  judgment  that  be  be  confined  in  the  state  prison 
not  less  than  two  and  not  more  than  fourteen  years,  and  for 
the  fine  of  $50  aud  costs,  over  appellant's  motions  for  a  new 
trial,  for  a  venire  de  novo,  and  in  arrest  of  judgment.  The 
assignment  of  errors  calls  in  question  these  several  rulings  as 
the  sole  grounds  on  which  a  reversal  of  the  judgment  is 
sought.  Under  the  motions  for  a  ventre  de  novo  and  in  ar- 
rest of  judgment,  it  is  contended  by  appellant  that  the  act 
approved  March  8,  1897,  the  only  law  authorizing  such  a 
verdict  and  judgment,  known  as  the  indeterminate  sentence 
law,  is  unconstitutional  as  to  this  case,  because,  as  applied 
to  this  case,  it  is  an  ex  post  facto  law,  the  alleged  crime  hav- 
ing been  committed  before  the  passage  of  the  act.  The  con- 
stitutionality of  the  act  in  all  other  respects  has  recently 
been  upheld  by  this  court  in  Vancleave  v.  State^  150  Ind. 
273;  Wilson  v.  Staie^  150  Ind.  697;  Miller  v.  State,  149 
Ind.  607,  40  L.  E.  A.  109. 

Section  24  of  article  1  of  the  bill  of  rights  in  the  Constitu- 
tion provides  that  "No  ex  post  facto  law  *  ♦  *  shall  be 
passed."  Section  69  Bums  1894,  section  69  Homer  1897. 
The  question  is  what  is  an  ex  post  facto  law?    This  court,  as 
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far  back  as  1822^  defined  the  meaning  of  the  phrase  as  fol- 
lows: "The  words  ex  post  facto  have  a  definite,  technical  sig- 
nification. The  plain  and  obvious  meaning  of  this  prohibition 
is,  that  the  legislature  shall  not  pass  any  law,  after  a  fact  done 
by  any  citizen,  which  shall  have  relation  to  that  fact,  so  as  to 
punish  that  which  was  innocent  when  done;  or  to  add  to  the 
punishment  of  that  which  was  criminal;  or  to  increase  the 
malignity  of  a  crime;  or  to  retrench  the  rules  of  evidence,  so 
as  to  make  conviction  more  easy."  Strong  v.  Slate^  1  Blackf. 
193.  To  the  same  eflFect  are  DincTcerlocTcer  v.  Marshy 
75  Ind.  548;  Hicks  v.  StatSy  150  Ind.  293;  Commonwealth 
V.  Motty  21  Pick.  492;  State  v.  Arlin,  39  N.  H.  179;  Mullen 
V.  StatBy  31  111.  444.  At  the  time  of  the  decision  in  Strong 
v.  StatCy  suproy  the  same  provision,  as  to  ex  post  facto 
laws,  existed  that  exists  now.  Section  69,  R,  S.  1843, 
article  1.  In  that  case  the  punishment  of  the  offense  was 
changed  by  law  from  whipping  not  exceeding  100  stripes 
to  confinement  in  the  state  prison,  after  the  commission  of 
the  offense  and  before  the  conviction.  The  sentence  to  a 
fine  and  confinement  in  the  penitentiary  at  hard  labor  for  a 
year  and  a  day  was  affirmed  as  not  being  ex  post  facto.  If 
the  substitution  of  confinement  in  the  state  prison  at  hard 
labor  for  a  period  not  exceeding  seven  years  in  place  of  whip- 
ping not  exceeding  100  stripes,  as  the  statute  in  that  case 
provided,  being  enacted  after  the  offense  was  committed, 
could  not  be  deemed  to  add  to  or  increase  the  punishment 
by  the  new  law,  and  hence  not  ex  post  factOy  much  more  can 
it  be  justly  held  that  the  indeterminate  sentence  law  does  not 
add  to  or  increase  the  pimishment  of  appellant's  offense,  be- 
yond that  existing  at  the  time  of  its  commission.  The  punish- 
ment by  law  at  the  time  of  the  commission  of  the  offense 
charged  in  the  indictment  was  and  is  imprisonment  in  the 
state  prison  not  more  than  fourteen  years  nor  less  than  two 
years,  and  a  fine  not  exceeding  $2,000.  The  indeterminate 
sentence  law  has  not  changed  this,  but  only  prescribes  a 
different  method  of  fixing  the  amount  of  punishment  within 
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those  limits.  And  taking  that  whole  law  together,  and  read- 
ing it  into  the  judgment  of  conviction  in  its  reformatory 
character,  it  mitigates  the  severity  of  the  punishment  as  pre- 
scribed in  the  criminal  code,  as  we  substantially  held  in  Miller 
V.  State,  149  Ind.  607,  and  hence  it  does  not  add  to  or  increase 
the  punishment,  and  is  therefore  not  an  ex  post  facto  law  as 
applied  to  this  case.  Such  is  the  rule  held  in  Commonwealth  v. 
Brown,  167  Mass.  144;  In  re  Conlon,  148  Mass.  168;  State, 
ex  rely  v.  Peters,  43  Ohio,  St.  629. 

The  contention  that  the  act  is  ex  post  facto  because  it  re- 
peals the  good  time  law  cannot  be  sustained.  That  law  re- 
lates only  to  rules  for  the  government  of  the  prison  officials. 
The  indeterminate  sentence  law  simply  substituted  a  new  and 
different  method  of  crediting  good  time  to  the  convict.  The 
good  time  law  does  not  apply  to  one  sentenced  under  the  in- 
determinate sentence  law  or  the  reformatory  act. 

Under  the  motion  for  a  new  trial,  numerous  instructions 
are  complained  of,  one  of  which,  given  by  the  court  on  its 
own  motion,  is  as  follows:  "12.  Even  if  you  believe  the 
prosecuting  witness  made  a  rush  or  attack  upon  the  defend- 
ant when  he  came  out  of  his  house,  if  you  believe  the  prose- 
cuting witness  had  no  weapon  in  his  hands  or  appearance 
thereof,  then  I  instruct  you  that  the  defendant  was  not  war- 
ranted in  using  a  deadly  weapon." 

And  another,  given  at  the  request  of  the  prosecuting  at- 
torney, was  as  follows:  "11.  An  assault  or  an  assault  and 
battery  by  a  person  upon  another  with  his  hands,  arms,  or 
head,  or  the  force  or  momentum  of  his  body,  does  not  justify 
the  use  of  a  deadly  weapon." 

The  defendant  was  a  one  armed  man,  his  right  arm  hav- 
ing previously  been  amputated  at  the  shoulder,  and  the  evi- 
dence tended  to  show  that  Glynn  and  others  had  engaged 
in  a  quarrel  with  defendant  in  Jeffersonville,  and  that  Glynn 
had  drawn  a  beer  fauoot  on  defendant  as  if  to  strike  him; 
that  defendant  immediately  left  them,  and  went  to  his  resi- 
dence in  said  city,  and  was  followed  by  said  Glynn  along  the 
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streets  thereof;  that  defendant  went  into  his  house  and  got 
a  revolver;  and  that  Glynn,  being  a  stout,  robust  man, 
stopped  at  defendant's  front  door,  and,  on  defendant's  com- 
ing out  of  his  house,  Glynn  made  a  rush  at  defendant,  to  at- 
tack him,  in  a  state  of  intoidcation  and  a  rage  and  passion, 
and  defendant  shot  at  him.  These  instructions  inform  the 
jury  that  a  person  assaulted  by  another,  who  has  no  weapon 
in  his  hands,  or  the  appearance  thereof,  is  not  justified  in 
using  a  deadly  weapon  in  defense  of  his  person.  If  that  is 
the  law,  then  in  every  conceivable  case  of  a  violent  attack 
upon  one  by  another,  no  matter  what  the  circumstances  may 
be,  no  matter  what  the  disparity  between  the  ages  and  physic- 
al strength  of  the  two  may  be,  the  assaulted  party  must 
stand  and  take  his  chances  of  being  knocked  down  and 
stamped  into  a  jelly,  or  of  being  choked  to  death  before  he 
can  lawfully  use  a  weapon  in  his  defense.  Though  the  ap- 
pearance and  circumstances  of  the  assault  were  such  as  to  in- 
duce the  reasonable  belief  to  be  honestly  entertained  by  the 
defendant  that  his  life  was  in  danger,  or  that  he  was  in  dan- 
ger of  great  bodily  harm  from  the  assault,  he  could  not  law- 
fully use  a  deadly  weapon  to  repel  such  assault,  unless  the  as- 
sailant had  a  weapon  in  his  hands,  or  the  appearance  thereof, 
no  matter  how  many  he  had  about  his  person.  This  is  not 
the  law.  Presser  v.  /Stote,  77  Ind.  274-278;  Batton  v.  State^ 
80  Ind.  894;  McDermott  v.  State,  89  Ind.  187.  But  we  have 
a  case  where  an  assailant  was  convicted  of  manslaughter, 
where  he  used  nothing  but  his  hands,  thereby  choking  his 
victim  to  death,  and  that  judgment  was  affirmed  in  this  court. 
Shields  V.  State,  149  Ind.  395. 

It  is  insisted  by  the  State,  however,  that  these  instructions 
were  correct  as  abstract  propositions  of  law,  and,  construed 
along  with  other  instructions  given,  make  them  altogether  as 
a  whole  a  correct  statement  of  the  law.  As  was  said  by  this 
court  in  Ahbitt,  Adm.y  v.  Lake  Eriey  etc.,  R.  Co,,  150  Ind. 
498:  "But  even  though  the  instruction  in  question,  as 
formulated,  upon  any  view,  could  be  said  to  be  a  correct  ex- 
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position  of  the  law,  which  at  least  may  be  asserted  as  doubt- 
ful, still  it  may  be  said  that  it  is  so  framed  as  to  present  the 
question  to  the  jury  as  an  abstract  proposition,  and  not  in  a 
manner  applicable  to  the  particular  evidence  in  this  case. 
To  say  the  least,  it  certainly  would  have  left  the  jury  in  doubt 
or  uncertainty  as  to  how  it  should  be  applied  to  the  evidence 
in  this  case,  and  for  this  reason  alone  the  court  was  justified 
in  refusing  to  give  it.  An  instruction  is  not  only  required  to 
state  correct  legal  principles,  but  it  should  so  state  them  that 
the  jury  may  be  able  to  apply  them  to  the  particular  evi- 
dence to  which  they  are  germane." 

In  any  view  of  the  case,  the  giving  of  the  instructions 
quoted  was  erroneous.  Therefore  the  court  erred  in  over- 
ruUng  the  motion  for  a  new  trial.  The  judgment  is  reversed, 
and  the  cause  remanded  with  instructions  to  sustain  the  de- 
fendant's motion  for  a  new  trial.  The  clerk  is  directed  to 
issue  the  proper  order  for  the  return  of  the  prisoner. 


Rowirn  BT  AL.  V.  The  State  bt  al. 

[No.  18,648.    Filed  Not.  18, 1808.    Rehearing  denied  Deo.  80, 180&1 
Mabshaling  Assxts.^LUni.'^udgmentt, —Complaint.^  a  com- 


plaint  bj  a  judgment  creditor  to  set  aside  oertain  chattel  mort- 
gages upon  property  levied  upon,  and  to  sell  said  encumhered  prop- 
erty, and  marshal  the  assets  and  distrihute  the  same  to  the  persons 
holding  liens  thereon  according  to  their  priority,  and  for  the  ap- 
pointment of  a  receiver  is  sufficient  without  any  allegations  as  to 
fraudulent  intent  and  purpose  in  the  execution  of  the  mortgages. 

SAHE.-^-Lien^.^Where  one  has  a  lien  on  two  or  more  funds  as  seou* 
rity  for  a  dehtft  and  another  has  a  lien  on  one  only  of  such  funds» 
and  others  have  liens,  some  on  all  of  soch  f  undsi  and  some  only  on 
a  part  thereof,  a  hill  to  marshal  the  assets  will  Ue.    p»  4^. 

PLSADnro. — Demurrer. — Joint  Demurrer,— Practice,— A  demurrer  to 
two  paragraphs  of  answer  for  the  reason  that  "neither  of  said  para- 
grai^  of  answer  states  facts  sufficient  to  oonstitute  a  good  defense 
to  either  of  said  cross-complaints,"  is  joint,  and  not  several,  and  if 
either  paragraph  of  answer  was  good  the  demurrer  was  properly 
overruled,    p.  4£. 

Appeal  and  Eslbou,— Evidence, — Weight  of,— Fraud.— 7f here  ^en 
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is  competent  evidence,  either  direct  or  circumstantial,  which  sus- 
tains the  finding  by  the  trial  court  of  fraud  in  the  execution  of  a 
mortgage  to  secure  creditors,  the  Supreme  Court  will  not  disturb 
the  finding  on  the  weight  of  the  evidence,    p.  43. 

Principal  akd  Surety. — Mortgage  Executed  by  Principal  in  Fraud 
of  Creditors. — A  surety  who  accepts  a  mortgage,  obtained  by  his 

>  cosurety,  executed  by  the  principal  to  such  sureties  jointly,  in 
fraud  of  creditors,  takes  the  same  charged  with  all  of  the  infirmi- 
ties affecting  it  by  reason  of  thei>articipation  of  the  cosurety  in  the 
fraud,  although  such  surety  had  no  knowledge  of  the  mortgage  un- 
til after  it  was  executed  and  recorded,    p.  4S. 

Appeal  and  Error. — Rehearing. — A  rehearing  will  not  be  granted 
in  order  that  either  party  may  file  additional  briefs,  or  request  an 
oralargpmient;  requests  for  time  to  file  additional  briefs,  and  for 
an  oral  argument,  must  be  seasonably  made.    p.  46, 

Same. — Rehearing. — The  fact  that  the  Clerk  of  the  Supreme  Court 
may  have  expressed  an  opinion  as  to  when  a  case  would  be  decided, 
or  that  the  parties  were  negotiating  as  to  a  compromise  of  the 
cause,  is  no  excuse  for  a  failure  to  make  application  for  time  to 
file  additional  briefs,  and  for  an  oral  argument  before  the  dedsion 
of  the  cause,    p.  46. 

From  the  Clark  Circuit  Court.    Affirmed, 

Rankin  d  Rector y  T.  E,  Powell^  C.  L.  Jewett  and  H.  E. 
Jewetty  for  appellants. 

W.  A.  Ketchamy  Attomey-Q^neral,  for  State. 

Monks,  J. — This  action  was  brought  by  the  appellee,  the 
State  of  Indiana,  against  appellants.  Appellants  Eownd  and 
Gray  alone  assign  errors.  Those  not  waived  are  as  follows: 
(1)  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  (2)  The  court  erred  in  overrul- 
ing the  demurrer  of  the  appellants  Robert  M.  Rownd  and 
David  S.  Gray  to  the  second  paragraph  of  the  answer  of  the 
appellee,  the  State  of  Indiana,  to  the  cross-complaint  of  said 
appellants  Rownd  and  Gray.  (3)  The  court  erred  in  over- 
ruling the  demurrer  of  the  appellants  Robert  M.  Rownd 
and  David  S.  Gray  to  the  third  paragraph  of  the  answer  of 
the  appellee,  the  State  of  Indiana,  to  the  cross-complaint  of 
the  appellants  Rownd  and  Gray.    (4)   The  court  erred  in 
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overruling  the  joint  and  several  motions  of  Bownd  and  Gray 
for  a  new  trial. 

It  is  first  insisted  that  the  complaint  stated  no  cause  of 
action  against  Rownd  and  Gray.  The  State  of  Indiana  re- 
covered a  judgment  in  the  court  below  against  one  Patton 
who  owned  manufacturing  plants  in  Clark  and  Delaware 
counties  in  this  State,  and  caused  executions  to  be  issued  on 
said  judgment  to  said  counties  and  levied  upon  said  plants. 
Said  property  appeared  to  be  encumbered  by  liens  held  by 
different  persons,  and  the  State  commenced  this  action  for 
the  appointment  of  a  receiver,  to  set  aside  certain  chattel 
mortgages  upon  a  part  of  said  property  levied  upon,  (one 
of  which  was  held  by  the  appellants,  Rownd  and  Gray), 
on  the  grounds  that  they  were  executed  to  hinder,  delay,  and 
defraud  the  creditors  of  said  Patton,  and  to  sell  said  encum- 
bered property  and  marshal  the  assets  of  said  Patton  and 
distribute  the  same  to  the  persons  holding  liens  thereon  ac- 
cording to  their  priority. 

The  only  objection  urged  against  the  complaint  by  Rownd 
and  Gray  is,  that  the  allegations  of  fraud  are  not  sufficient 
to  avoid  the  mortgage  executed  to  them  by  said  Patton,  and 
that  therefore  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  them.  The  complaint 
was  sufficient  as  to  said  appellants,  even  if  all  the  allega- 
tions of  fraudulent  intent  and  purpose,  in  the  execution  and 
acceptance  of  said  mortgage,  had  been  omitted  therefrom. 
It  is  well  established  that  courts  of  equity  have  jurisdiction 
to  marshal  the  assets  and  securities  of  a  debtor.  The  general 
principle  is  that  if  one  party  has  a  lien  on  or  an  interest  in 
two  or  more  funds  as  security  for  a  debt,  and  another  party 
has  a  lien  on  or  interest  in  one  onlv  of  those  funds  for 
another  debt,  and  others  have  liens,  some  on  all  of  said  funds, 
and  some  only  on  a  part  thereof,  as  in  this  case,  that  a  bill 
to  marshal  the  assets  will  lie.  I  Story  Eq.  Jur.,  Chapter 
13;  Pom.  Eq.  Jur.,  section  112,  section  410,  section  186, 
and  section  1414;  Ostrander  v.  Weber j  114  N.  Y.  95;  Reilly 
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V.  Mayevy  12  N".  J.  Eq.  56;  Van  Mater  v.  Ely  and  Holmes^ 
12  N.  J.  Eq.  271. 

It  is  next  insisted  that  the  court  erred  in  overruling  the  de- 
murrer of  Kownd  and  Gray  to  the  second  and  third  para* 
graphs  of  the  answer  of  the  State  of  Indiana  to  the  cross- 
complaint  of  said  Bownd  and  Gray.  Bownd  and  Gray  each 
filed  a  separate  crossrcomplaint,  upon  notes  executed  by  said 
Fatten  to  them,  and  the  chattel  mortgage  executed  to  se- 
cure said  notes^  on  certain  property  upon  which  the  execu- 
tion, issued  on  the  judgment  in  favor  of  the  State,  had  been 
levied.  It  was  alleged  that  said  chattel  mortgage  was  a  first 
lien  on  the  property  described  therein  and  asked  for  an  or- 
der that  the  proceeds  of  such  property  be  first  applied  by  the 
receiver  to  the  payment  of  the  claims  of  said  appellants.  The 
State  of  Indiana  filed  an  answer  in  four  paragraphs  to  said 
cross-complaints  of  Bownd  and  Gray.  Appellants  Bownd 
and  Gray  filed  a  demurrer  to  the  second  and  third  para- 
graphs of  said  answer  in  the  following  form:  '^The  defend- 
ants, Bobert  M.  Bownd  and  David  S.  Gray,  demur  to  the 
second  and  third  paragraphs  of  the  answer  to  the  cross-com- 
plaint of  said  defendants  Bownd  and  Gray,  and  for  cause  of 
demurrer  say  neither  of  said  paragraphs  of  answer  state  facta 
sufficient  to  constitute  a  good  defense  to  either  of  said  cross- 
complaints."  This  demurrer  was  joint  and  not  several. 
Cooper  V.  Hayes^  96  Ind.  386,  and  cases  cited;  Stoney  Adm.^ 
V.  Statey  ex  rel.j  Y6  Ind.  235,  236;  Silvers  v.  Junction  B.  Co.y 
48  Ind.  485;  Stanford  v.  Davis ^  64  Ind.  45. 

It  follows  that  if  either  said  second  or  third  paragraph  of 
said  answer  was  good,  the  demurrer  was  properly  overruled. 
The  second  paragraph  of  answer  was  a  plea  of  payment,  and 
said  appellants  do  not  claim  that  said  paragraph  was  not  good, 
but  assail  the  third  paragraph  of  answer  only.  As  said  second 
paragraph  of  answer  was  sufficient,  the  court  did  not  err  in 
overruling  the  demurrer,  even  if  the  third  paragraph  was 
not  good.  City  of  Plymouth  v.  Milner,  117  Ind.  824,  825; 
Durham  v.  Eiattj  127  Ind.  514-519. 
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It  is  contended  by  appellants  Bownd  and  Gray  that  the 
finding  of  the  oonrt  was  not  sustained  by  the  evidence.  It  is 
insisted  in  their  brief  that  the  controlling  question  is  whether 
the  evidence  shows  that  ''Bownd  and  Gray  participated  with 
Patton  in  any  fraud  by  which  the  State  of  Indiana  suffered, 
or  by  which  they  intended  that  the  State  of  Indiana  should 
suffer/' 

It  is  true,  as  insisted  by  said  appellants^  thttt  in  this  State, 
an  insolvent  debtor  may  in  good  faith  prefer  one  bona  fid$ 
creditor  to  the  exclusion  of  others,  and  a  mortgage  or  other 
security  given  in  good  faith  to  secure  a  bona  fide  indebted- 
ness, and  accepted  in  good  faith  for  that  purpose,  cannot  be 
set  aside  by  the  other  creditors  on  the  ground  that  the  giving 
and  accepting  of  such  security  may  result  in  defeating  their 
claims.  Levering  v.  Bimelj  146  Ind.  646 ;  Straight  v.  Rob' 
&rts,  12e  Ind.  383 ;  OilbeH  v.  McCorJde,  110  Ind.  216.  But 
if  Patton  executed  the  chattel  mortgage  in  controversy  to 
appellants  Bownd  and  Gray  with  the  fraudulent  intent  to 
cheat,  hinder,  delay,  or  defraud  his  creditors,  and  they  were 
injured  thereby,  and  said  appellants  participated  in  such 
fraud,  it  is  clear  that  such  mortgage  may,  in  an  action 
brought  by  one  or  more  of  the  creditors,  be  set  aside.  It  is 
not  necessary,  however,  to  establish  the  charge  of  fraud  by 
direct  and  positive  proof.  As  a  general  rule  men  do  not 
perpetrate  fraud  openly,  but  the  attempt  is  made  to  carry 
out  the  fraudulent  purpose  in  such  a  way  as  to  conceal  the 
real  intent  and  purpose  and  give  it  the  appearance  of  fair* 
ness  and  honesty,  and  thus  baffle  detection.  Fraud  is  there- 
fore usually  established  by  circumstantial  evidence.  Con- 
duct which  standing  alone  would  seem  innocent  and  harm- 
less when  considered  in  connection  with  other  facts  and  cir- 
cumstances may  furnish  sufficient  grounds  to  sustain  an  in- 
ference of  fraud.  It  is  "usually  shown  by  the  otttlook,"  the  cir- 
cumstances and  environments  of  the  transaction,  and  the  sit- 
uation and  relations  of  the  parties,  and  must  be  tested  by  our 
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knowledge  of  human  nature,  and  the  motives  and  purposes 
which  move  men  in  the  ordinary  transactions  and  affairs  of 
life."    Wait  on  Fraud.  Conv.  (3rd  ed.),  pp.  15,  16. 

As  was  said  in  Bump  on  Fraud.  Conv.  (4th  ed.),  p. 
692,  "The  frequency  of  frauds  upon  creditors,  the  dijfi- 
culty  of  detection,  the  powerful  motives  which  tempt  an  in- 
solvent man  to  commit  it,  and  the  plausible  casuistry  with 
which  it  is  sometimes  reconciled  to  the  consciences  even  of 
persons  whose  previous  lives  have  been  without  reproach,  are 
considerations  which  prevent  its  classification  among  the 
grossly  improbable  violations  of  moral  duty,  and  often  per- 
mit it  to  be  presumed  from  facts,  which  may  seem  slight. 
How  much  evidence  is  required  to  raise  a  presumption  of 
actual  fraud  cannot  be  determined  according  to  any  inflex- 
ible rule." 

Whether  said  Patton  executed  the  chattel  mortgage  to 
said  appellants  with  the  fraudulent  intent  charged,  and 
whether  said  appellants  participated  therein,  were  questions 
of  fact  to  be  determined  by  the  trial  court.  Kelly  v.  Leni- 
han,  56  Ind.  448,  450,  451;  Rhodes  v.  Green,  36  Ind.  7.  This 
court  said  in  Rhodes  v.  Green,  supra,  "Since  fraud  is  a  ques- 
tion of  fact,  and  not  of  law,  it  is  the  peculiar  province  of  the 
jury  to  decide  upon  the  facts,  the  credibility  of  the  witnesses, 
and  the  weight  and  effect  of  the  evidence.  Fraud  may  be 
found  from  circumstances  as  well  as  from  positive  evidence." 
What  was  said  in  regard  to  the  province  of  the  jury  in  said 
case  applies  with  equal  force  to  the  court  in  this  case  as  the 
trier  of  the  facts.  If  there  was  competent  evidence,  either 
direct,  circumstantial,  or  both,  which  sustains  the  finding,  this 
court  cannot  disturb  the  same  on  the  weight  of  the  evidence. 

After  a  careful  examination  of  the  evidence,  we  cannot 
say  that  the  finding  of  the  court  was  not  sustained  thereby. 
As  there  was  competent  evidence  which  satisfied  the  trial 
court,  we  cannot  disturb  the  finding.    Judgment  affirmed. 
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On  Petition  for  Rehiiaring. 

Peb  Cubiam. — Appellant  Gray  alone  has  filed  a  petition 
for  a  rehearing.  The  only  question  discussed  in  the  brief  on 
petition  for  rehearing  is  that  the  evidence  does  not  sustain 
the  finding  of  the  trial  court  against  Rownd  and  Gray.  It  is 
insisted  that  appellant  Gray,  under  the  evidence,  does  not 
"stand  in  precisely  the  same  condition  as  Rownd."  Rownd 
and  Gray  were  secured  by  the  same  chattel  mortgage,  exe* 
cuted  to  them  jointly,  and  the  notes  secured  thereby  were 
payable  to  them  jointly.  It  is  true  that  Mr.  Gray  had  no 
knowledge  of  the  execution  of  the  notes  and  chattel  mort- 
gage until  after  the  mortgage  was  recorded;  but,  in  the  ac- 
ceptance of  said  mortgage  and  notes  Rownd  acted  for  both 
and  was  the  agent  of  Gray,  and  notice  and  participation  in 
the  fraudulent  purpose  by  Rownd  was  notice  and  participa- 
tion by  Gray.  When  Gray  accepted  the  benefits  of  the  mort- 
gage, the  result  of  the  meeting  and  arrangement  with  Pat- 
ton,  he  accepted  it  charged  with  all  the  infirmities  affecting 
it  in  the  hands  of  Rownd.  The  fact  that  the  notes  secured 
by  the  mortgage  were  executed  to  Rownd  and  Gray  on  ac* 
count  of  their  liability  as  the  sureties  for  Patton,  which  they 
might  not  be  compelled  to  pay,  or  that,  if  Gray  paid  the  in- 
debtedness for  which  they  were  sureties,  that  he  alone  could 
maintain  an  action  against  Patton,  does  not  change  the  rule. 
If  the  mortgage  secured  notes  payable  to  Gray  alone,  the 
rule  would  be  the  same,  because,  whenever  any  person  ac- 
cepts the  benefits  of  a  contract  made  by  another  as  his  agent, 
he  is  charged  with  every  infirmity  that  would  affect  the  con- 
tract against  the  agent  if  the  agent  had  been  acting  and  con- 
tracting for  himself  and  in  his  own  name. 

It  is  also  insisted  that  there  can  be  no  possible  ground 
for  holding  that  the  evidence  discloses  any  fraudulent  pur- 
pose and  conduct  on  the  part  of  appellant  Gray  that  in  any 
way  distinguishes  his  security  from  that  of  the  Muncie  iN'a- 
tional  Bank,  which  the  trial  couji;  held  good.     The  mort- 
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gage  executed  to  the  MuBcie  National  Bank  is  not  called  in 
question  by  any  assignment  of  error  in  this  court,  nor  is 
that  question  before  us  for  decision.  It  is  not  proper,  there* 
fore,  for  us  to  determine  whether  or  not  the  trial  court  erred 
in  finding  in  favor  of  said  bank.  The  admission  by  appel- 
lant that  the  finding  in  favor  of  the  bank  was  correct  does 
not  authorize  or  require  this  court  to  adjudge  that  therefore 
die  finding  against  said  appellant  was  erroneous. 

Other  matters  are  set  up  in  the  petition  for  a  rehearing, 
but  they  are  not  discussed  in  the  brief.  It  may  be  suggested, 
however,  that  a  rehearing  will  not  be  granted  in  order  that 
either  an  appellant  or  appellee  may  file  additional  briefs,  or 
to  enable  any  party  to  ask  for  an  oral  argument.  Requests 
for  time  to  file  additional  briefs,  or  for  an  oral  argument 
must  be  seasonably  made,  and  if  so  made,  the  court  will 
grant  or  refuse  such  requests,  as  the  facts  in  each  case  may 
seem  to  require.  The  fact  that  the  clerk  of  this  court  may 
have  expressed  an  opinion  as  to  when  a  case  would  or  would 
not  be  decided,  or  that  the  parties  were  negotiating  as  to  a 
compromise  of  the  cause,  is  no  excuse  for  a  failure  to  make 
such  applications  before  the  decision  of  the  cause. 

After  a  careful  review  of  the  evidence,  we  are  satisfied 
that  the  rule  that  this  court  cannot  reverse  a  cause  upon  the 
weight  of  the  evidence  is  clearly  applicable  to  this  case. 

The  petition  is  therefore  overruled. 


Baldwin  v,  Boyce. 

[No.  18,658.    Filed  Oct.  6,  1896.    Rehearing  denied  Dec.  80,  1898.] 

Chattel  Mortoaoe. — Description  of  Property. — Location, — Enforce- 
ment Against  Purchaser  of  Mortgaged  Chattels,^The  deBcription  of 
property  in  a  chattel  mortgage,  as  located  at  a  certain  street  and 
number,  omitting  the  name  of  the  city  and  county,  is  sufElciently 
definite  to  authorize  the  enforcement  of  the  lien  against  the  prop- 
erty in  the  hands  of  a  purchaser  thereof,  where  the  mortgage  dis- 
closed that  the  mortgagor  was  a  resident  of  a  oertain  county ;  that 
the  mortgage  note  was  made  payable  at  a  bank  in  the  county  seat 
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of  such  coxxntj;  the  mortgage  acknowledged  and  recorded  in  such 
oonnty;  that  the  mortgaged  property  was  in  the  possession  of  the 
mortgagor  and  that  she  was  to  retain  the  possession  of  the  mort- 
gaged property  until  the  maturity  of  the  note  secured,    pp.  47-S3. 

SAWL^Deacriptian.^Id8nHficaiion  of  Prcperty.-^Piarol  Emdmce,-- 
Parol  evidence  is  admissible  for  the  purpoee  of  aiding  the  descrip- 
tion in  the  mortgage  in  the  identification  of  the  mortgaged  property. 
p.  61, 

Sajo. — Fortdomare. — CompiUtiiU.'-Reciord  of  Mortgage.-^An  aUega- 
tion  in  a  complaint  to  foreclose  a  chattel  mortgage  that  the  mort> 
gage  was  recorded  in  a  certain  county  within  ten  days  after  its 
execution,  and  a  copy  of  the  mortgage,  made  a  part  of  the  com- 
plaint by  exhibit,  disclosing  that  the  mortgagor  resided  in  such 
oounty  at  the  time  she  executed  the  mortgage,  sufficiently  show 
that  the  mortgage  was  reooided  in  the  oounty  in  which  the  mort- 
gagor resided,    pp,  6S-5j^ 

Same. — Foreclosure, — Complaint. — Maturity  of  Debt — The  omission 
in  a  complaint  to  foreclose  a  chattel  mortgage  of  an  averment  as  to 
the  maturity  of  the  debt  is  supplied  by  a  copy  of  the  mortgage 
filed  therewith  showing  that  the  note  secured  had  fully  matured 
before  the  action  was  instituted,  and  such  infirmity  in  the  pleading 
is  thereby  cured,    p.  54, 

Same.— Foreclosure. —  Complaint. — Allegation  as  to  Payment.'-^An 
averment  in  a  complaint  to  foreclose  a  chattel  mortgage  upon  prop- 
erty in  the  hands  of  a  purchaser  thereof,  that  plaintiff  holds  a  lien 
on  the  mortga^^ed  chattels  by  virtue  of  her  mortgage,  and  that  the 
interest  in  the  property  held  by  the  defendant  is  inferior  and  junior 
to  her  said  lien,  inf erentially  shows  that  the  mortgage  debt  was  un- 
paid at  the  time  of  the  commencement  of  the  action,  and  Is  suA- 
cieot  to  put  defendant  upon  his  answer,   pp^  6J^  $6. 

From  the  Delaware  Circuit  Court.     Reversed, 

Wagner  J  Bingham  <6  Long^  for  appellant, 
Chauncey  L.  MedskeVy  for  appellee. 

JoRi>Air,  J. — This  action  was  originally  commenced  by  ap- 
pellant against  the  appellee  and  Sarah  Herman  to  recover  a 
judgment  against  the  latter  upon  a  promissory  note  and  to 
foreclose  a  chattel  mortgage,  securing  the  payment  of  said 
note  against  appellee,  Boyce. 

The  cause  of  the  action  was  subsequently  dismissed  as  to 
the  defendant,  Herman,  and  the  court,  having  sustained  a 
separate  demurrer  of  appellee  to  the  complaint  for  insuffi- 
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ciency  of  facts,  judgment  was  rendered  upon  demurrer 
against  appellant,  and  the  ruling  of  the  court  in  sustaining 
this  demurrer  is  the  only  error  assigned. 

The  complaint,  among  other  things,  alleges  the  execu- 
tion of  the  note  by  the  defendant  Herman,  to  plaintiff,  on 
February  20,  1896,  for  the  sum  of  $300,  and  to  secure  the 
payment  of  this  note,  with  the  interest  thereon  when  due,  it 
is  averred  that  the  said  defendant  Herman,  on  March  27, 
1896,  executed  to  plaintiff  a  chattel  mortgage  on  her  stock 
of  furniture  and  restaurant  fixtures  then  situated  in  the  res- 
taurant and  hotel  rooms,  being  located  at  No.  313  East  Main 
street,  in  the  city  of  Muncie,  Delaware  county,  Indiana.  It  is 
further  alleged  that  this  mortgage  was  duly  recorded  in  the 
recorder's  office  of  Delaware  county,  Indiana,  within  ten 
days  after  its  execution.    It  is  also  averred  that  on  the  — 

(Jay  of  ,  1896,  the  defendant,  Boyce,  purchased 

from  said  Herman  the  said  property. 

At  the  time  of  the  execution  of  the  chattel  mortgage  in 
question,  and  for  many  years  prior  thereto,  and  ever  since 
said  time,  it  is  averred  that  the  defendant  Boyce,  '^Was,  has 
been,  and  is  now  the  owner  of  said  restaurant  and  hotel  room 
and  the  building  in  which  the  same  are  situated;"  that  at 
the  time  the  mortgage  was  executed  by  Sarah  Herman,  the 
latter  was  the  tenant  of  Boyce,  and  occupied  these  rooms  at 
No.  313  East  Main  street  in  the  said  city  of  Muncie;  that 
these  rooms,  at  the  time  of  the  purchase  of  the  property  by 
Boyce,  were  well  known  to  him,  and  he  also,  at  that  time, 
knew  that  said  property  consisted  of  hotel  and  restaurant  fur* 
niture  and  fixtures,  and  was  situated  in  the  said  rooms  and 
building,  and  he  also  knew,  it  is  averred,  that  said  rooms 
were  numbered  313  East  Main  street,  in  the  said  city  of 
Muncie,  and  that  they  had  been  so  numbered  long  prior 
thereto. 

It  is  further  alleged,  in  the  complaint,  that  in  drafting 
the  mortgage  in  suit,  the  name  of  the  city  and  county  in 
which  the  chattels  were  situated    was  inadvertently  and 
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Tmintentionally  omitted.  A  copy  of  the  mortgage  is  filed 
with  the  complaint  and  made  a  part  thereof,  and  what  also 
purports  to  be  a  copy  of  the  note,  secured  by  the  mortgage, 
is  filed  as  an  exhibit  with  the  complaint. 

The  prayer  of  the  plaintiff,  as  far  as  it  applies  to  appel- 
lant, is  for  a  foreclosure  of  the  chattel  mortgage  and  the  sale 
of  the  mortgaged  property  in  payment  and  satisfaction  of  the 
mortgage  debt.  The  mortgage,  among  other  things,  as  the 
copy  thereof  discloses,  recites  that  Sarah  Herman,  of  Dela- 
ware county,  in  the  State  of  Indiana,  mortgages  to  Mary 
Baldwin,  etc.,  the  following  described  personal  property,  to 
wit:  "All  and  singular  the  restaurant  and  hotel  furniture 
and  fixtures,  located  in  and  situated  in  and  about  the  1st, 
2nd  and  3rd  stories  of  No.  313,  East  Main  street,  consisting 

of  the  following  articles,  to  wit:  1  large  folding  lunch  coun- 
ter; 1  large  wall  cas^;  set  shelving;  1  ten  gallon  coffee  urn; 
1  glass  top  cigar  case;  1  wall  mirror;  1  bank  mirror;  6  fold- 
ing  tables;  10  side  tables;  6  tray  stands;  10  lunch  counter 
chairs;  50  dining  chairs;  1  sideboard;  80  yards  linoleum;  1 
small  refrigerator;  1  large  refrigerator;  1  linen  and  dish 
safe;  1  ten-hole  range;  1  steam  table;  1  charcoal  broiler  and 
utensils;  1  thirty  gallon  hot  water  boiler;  1  gas  stove;  24 
bedsteads  with  the  bedding  for  the  same;  21  wash-stands 
with  bowls  and  pitchers;  carpeting  in  22  rooms  and  hall  car- 
peting; 7  heating  stoves  for  upstairs  rooms;  24  mirrors;  9 
dressers;  50  chairs;  1  piano.  To  secure  the  payment  of  a 
certain  promissory  note,  dated  at  Muncie,  Indiana,  Febru- 
ary 20, 1896,  for  the  sum  of  $300  and  due  in  sixty  days  from 
date  and  payable  at  the  Merchants'  National  Bank  of  Mun- 
cie, Indiana,  with  eight  per  cent,  interest  per  annum,  exe- 
cuted by  the  said  Sarah  Herman  to  the  said  Mary  Baldwin.*' 
The  mortgage  also  discloses  that  the  mortgagor  was  in 
possession  of  the  mortgaged  property  at  the  time  of  its  exe- 
cution, and  that  under  its  terms  she  was  to  retain  the  posses- 
sion and  use  of  the  property  until  the  note  secured  thereby 
VOL.   152 — i 
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became  due.  It  appears  from  the  exhibit  that  the  mortgage 
was  duly  acknowledged  and  filed  for  record  on  the  same 
day  that  it  was  executed,  and  that  it  was  recorded  in  the 
chattel  mortgage  record.  8,  in  the  recorder's  office  of  Dela- 
ware county. 

We  are  informed,  by  the  brief  of  appellant's  counsel,  that 
the  lower  court  held,  upon  the  demurrer  of  appellee,  the  de- 
scription of  the  mortgaged  property  insufficient.  The  con- 
tention of  appellant's  counsel  is  that  the  description  of  the 
mortgaged  chattels  is  sufficient  and  that  the  complaint,  when 
aided  by  the  facts  which  a  copy  of  the  mortgage  discloses,  is 
substantially  sufficient  to  withstand  the  demurrer  of  ap- 
pellee. 

The  principal  question  discussed,  pro  and  con,  by  counsel 
for  the  respective  parties  relates  to  the  sufficiency  of  the  de- 
scription of  the  property,  as  described  in  the  mortgage.  It 
is  insisted  by  appellee  that  the  description  of  the  chattels 
covered  by  the  mortgage  is  not  sufficiently  definite  or  cer- 
tain as  to  authorize  the  enforcement  of  the  lien  against  the 
property  in  the  hands  of  appellee,  whom,  it  is  said,  is  a  pur- 
chaser thereof  in  good  faith. 

Appellee  virtually  concedes  that,  if  the  instrument  con- 
tained anything  by  which  the  property  might  be  identified, 
then,  in  that  event,  it  might  be  held  sufficient.  The  insist- 
ence is  that  the  instrument  states  but  one  thing  that  would, 
if  certain,  afford  means  of  identification,  and  that  is,  that  the 
mortgaged  goods  are  situated  at  *rN"o.  813  East  Main  street," 
but  as  to  where  "East  Main  street"  is  located,  it  is  asserted, 
is  left  wholly  indefinite  by  the  mortgage. 

The  rule  is  well  settled  in  this  jurisdiction,  as  well  as  else- 
where, that  the  description  in  a  chattel  mortgage  must  be 
reasonably  certain,  and  a  description  of  the  property  which 
will  enable  third  persons,  aided  by  the  inquiries  which  the 
instrument  itself  indicates,  or  suggests,  to  identify  the  mort- 
gaged property,  is  sufficient.  The  rule  asserted  by  the  an- 
cient maxim  of  the  law,  '^certum  est  quod  cerium  reddi  po- 
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test,'^  that  is  certain  which  can  be  rendered  certain,  is  ap- 
plicable to  the  description  in  a  chattel  mortgage.  The  law 
properly  permits  parol  evidence  to  be  employed,  not  to  fur- 
nish the  description  but  to  aid,  if  possible,  the  description 
given  in  the  molrtgage,  in  the  identification  of  the  mortgaged 
property.  In  support  of  the  doctrine  above  asserted,  see 
Bums  V.  Harris^  66  Ind.  536;  Tindally  Adm,y  v.  Wassanj 
74  Ind.  495;  Duke  v.  Strickland,  43  Ind.  494;  Ebberle  v. 
Mayer  J  61  Ind.  235;  Muncie  Nat.  Bank  v.  Braum,  112 
Ind.  474;  BiLck  v.  Young,  1  Ind.  App.  568;  Koehring  v. 
AvUmany  etc.,  Co.,  7  Ind.  App.  476;  6  Am.  &  £ng.  Ency.  of 
I^w  (2nd  ed.)  956. 

Cobbey  on  Chattel  Mortgages,  section  188,  states  the  rule 
as  follows :  *'The  general  rule  seems  to  be  that,  as  between 
the  parties,  any  description  is  good,  if  the  parties  at  the  time 
knew  and  understood  what  the  mortgage  covered.  That  as 
to  third  parties,  where  the  property  intended  to  be  mort- 
gaged was  identified  at  the  time,  any  description  which  points 
out  the  particular  property,  or  suggests  inquiries  by  which  it 
can  be  identified  outside  of  the  instrument,  is  good  against 
the  world*  If  part  or  all  of  the  description  is  erroneous,  it  is 
only  to  be  rejected,  as  invalidating  the  mortgage,  when  it  is 
so  misleading  as  not  even  to  suggest  the  property  intended 
to  be  mortgaged;  and  if  part  of  the  property  can  still  be 
identified,  it  is  good  as  to  that  part.'' 

Applying  the  principles,  to  which  we  have  referred,  to 
the  mortgage  in  the  case  at  bar  and  testing  it  thereby,  we 
are  of  the  opinion  that  the  description  therein  must  be  held 
sufficient.  The  description  of  the  property  is  mainly  as- 
sailed by  the  appellee  upon  the  ground  that  the  location 
thereof  is  rendered  uncertain  or  indefinite,  for  the  reason 
that  the  instrument  omits  the  name  of  the  place  where  the 
designated  street  is  situated.  As  a  general  rule  it  is  true  that 
the  location  of  the  mortgaged  chattels  ought  to  be  given  in 
the  mortgage,  still,  as  location  serves  only  as  an  element  or 
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feature  of  identification,  its  omission  is  not  necessarily  fatal, 
if  the  property  is  otherwise  sufficiently  described. 

We  cannot  concur,  however,  in  the  contention  of  counsel 
for  the  appellee  that  the  omission  in  the  mortgage  of  the  par- 
ticular town  or  city,  wherein  the  designated  Street  is  situated, 
renders  the  description  of  the  property,  as  otherwise  fur- 
nished by  the  instrument,  insufficient.  The  claim  of  the  ap- 
pellee, that  the  failure  to  give  the  name  of  the  town,  or  city, 
in  which  '*East  Main  street"  may  be  found,  leaves  the  in- 
strument without  any  other  circumstances  or  means  to  iden- 
tify the  property,  is  not  supported  by  the  facts.  The  mort- 
gage, as  heretofore  said,  states  that  the  chattels  mortgaged 
consisted  of  restaurant  and  hotel  furniture  and  fixtures,  lo- 
cated in  and  about  the  first,  second,  and  third  stories  at  No. 
313  East  Main  street.  It  further  discloses  that  the  mort- 
gagor was  of  Delaware  county,  Indiana,  and  that  the  prop- 
erty was  in  her  possession,  and  that  she  was  to  retain  the 
possession  and  use  of  the  same  until  the  maturity  of  the 
note  secured.  It  was  further  recited  therein  that  the  note 
secured  thereby  was  executed  by  the  mortgagor  to  the  mort- 
gagee at  Muncie,  Indiana,  and  was  made  payable  at  a  desig- 
nated bank  in  that  city.  It  was  further  shown  by  the  in- 
strument that  it  was  acknowledged  before  a  notary  of  Dela- 
ware county,"  Indiana,  of  which,  as  it  is  well  known,  the  city 
of  Muncie  is  the  county  seat;  and  an  examination  of  the  pub- 
lic records  would  have  shown  that  it  was  recorded  in  the  re- 
corder's office  of  that  county. 

It  must  be  evident  that  all  of  these  circumstances  and 
means,  which  tlie  instrument  itself  discloses  and  which,  at 
least,  may  be  said  to  be  suggestive  of  the  place  where  the 
property,  at  the  time  of  the  execution  of  the  mortgage,  was 
located,  were  sufficient  to  have  put  an  ordinarily  prudent 
person  upon  inquiry  relative  to  the  particular  situs  of  the 
chattels  mentioned  and  embraced  in  the  mortgage.  It  is 
manifest  also,  we  think,  tliat,  aided  by  such  inquiry,  the  sit- 
uation of  such  chattels  could  have  been  easily  ascertained. 
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Certainly,  a  proper  inquiry,  nnder  the  facts,  wotild  have  de- 
veloped that  the  street  mentioned  in  the  instrument  was  in 
the  city  of  Muncie,  Delaware  county,  Indiana. 

The  rule  is  elementary  that,  where  a  person  has  knowl- 
edge  of  facts  sufficient  to  put  him  upon  inquiry,  he  is  charge- 
able with  the  knowledge  of  all  matters  which  he  could  have 
learned  by  reasonable  inquiry.  Viewed  in  any  light  pre- 
sented by  the  facts  and  circumstances  of  the  case,  it  must 
be  evident  that  the  description  of  the  property  in  question 
was  sufficient  to  have  identified  it  upon  reasonable  inquiry. 
The  mortgage  was  duly  recorded  and  was  notice  to  all,  and 
the  appellee  is  bound  by  it,  regardless  of  the  fact  that  he  may 
not  have  had  actual  knowledge  of  its  existence  at  the  time 
he  purchased  the  property.  Ross  v.  Menefeey  125  Ind.  432; 
Koehring  v.  Aultmany  etc.y  Co,y  7  Ind.  App.  475. 

When  the  other  facts  alleged  in  the  complaint,  relative  to 
the  mortgagor  being  a  tenant  of  the  appellee  and  occupying 
the  building  at  313  East  Main  street,  in  the  city  of  Muncie, 
which,  it  is  averred,  was  owned  by  appellee,  and  wherein,  it 
seems,  the  property  in  controversy  was  situated  at  the  time 
of  the  execution  of  the  mortgage,  are  considered  in  connec- 
tion with  the  facts  which  the  mortgage  itself  reveals,  it  is 
clear,  we  think,  that  a  very  little  investigation  or  inquiry 
upon  his  part,  would  have  led  to  the  discovery  that  the  goods, 
which  he  was  about  to  purchase,  were  the  identical  property 
encumbered  by  the  mortgage. 

It  is  insisted,  by  counsel  for  the  appellee,  that  the  com- 
plaint is  also  insufficient  for  the  following  reasons:  First, 
it  does  not  show  that  the  mortgage  was  recorded  in  the  coun- 
ty in  which  the  mortgagor  resided.  Second,  that  it  does 
not  expressly  allege  that  the  debt  secured  by  the  mortgage 
lien   is  due  and  unpaid. 

In  answer  to  the  first  objection,  it  may  be  said  that  the 
pleading  expressly  avers  that  the  mortgage  was  dnly  recorded 
within  ten  davs  after  its  execution  in  the  recorder's  office  of 
Delaware  county,  Indiana,  and  a  copy  thereof,  which  is  a 
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proper  exhibit  and  made  a  part  of  the  complaint  as  such, 
discloses  that  thie  mortgagor  resided  in  that  county  at  the 
time  she  executed  the  mortgage.  This  was  sufficient.  Brown 
V.  CorbiUf  121  Ind.  455. 

Relative  to  the  second  objection,  it  may  be  said  that  it  is 
true  that  the  law  requires  that  the  cause  of  action  must  have 
accrued  before  it  is  commenced,  and  that  a  pleading  founded 
on  a  contract  is  not  complete  unless  it  alleges  a  breach  of 
such  contract.  This  rule  is  well  recognized  and  affirmed. 
Lawson  v.  Sherra,  21  Ind.  363;  Brickey  v.  Irwin^  122  Ind. 
51. 

It  is  true  in  this  case  that  the  complaint  does  not,  as  it 
should,  expressly  allege  that  the  mortgage  debt  is  due  and  un- 
paid. The  record,  however,  shows  that  the  complaint  was 
filed  on  the  25th  day  of  May,  1896,  and  it  is  shown,  by  the 
copy  of  the  mortgage  filed  therewith,  that  the  note  secured 
had  fully  matured  before  the  action  was  instituted,  there- 
fore, the  omission  of  the  complaint  to  allege  the  maturity  of 
the  debt,  is  supplied  by  the  facts  which  the  exhibit  discloses, 
and  the  infirmity  of  the  pleading  in  this  respect  is  thereby 
cured.  Oreen  v.  Louthaiuy  49  Ind.  139;  Ilardin  v.  Helton^ 
50  Ind.  319;  West  v.  HayeSy  104  Ind.  251;  Taylor  v.  Hearuy 
131  Ind.  537. 

The  complaint  was  also  required  to  allege  facts  which 
would  either  expressly  or  inferentially  disclose  the  nonpay- 
ment of  the  mortgage  debt.  Wheeler^  etc.y  Mfg.  Co,  v.  Wor- 
rally  80  Ind.  297;  Stanton  v.  Kenricky  135  Ind.  382,  and 
cases  there  cited. 

The  pleading  itself,  however,  substantially  alleges  that  the 
plaintiff  holds  a  claim  or  lien  on  the  mortgaged  chattels,  by 
reason  and  virtue  of  her  said  mortgage,  and  that  the  interest 
in  the  property,  held  by  the  defendant,  Boyce,  is  inferior  and 
junior  to  her  said  lien.  These  averments  fairly  show  that 
the  plaintiff,  at  the  time  she  commenced  this  action,  still 
held  a  lien  upon  the  property,  by  reason  and  virtue  of  the 
mortgage  in  suit,  and  that  this  lien  was  superior  to  the  inter- 
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est  which  the  defendant  held  in  said  property.  Such  facts 
may  be  said  at  least  inferentially  to  show  that  the  debt,  which 
such  lien  secured,  was  unpaid;  for  it  is  evident,  if  the  plain- 
tiff's lien  on  the  property,  under  the  mortgage,  still  existed 
at  the  time  the  action  was  instituted,  that  the  debt  had  not 
been  satisfied  by  pajinent  or  otherwise. 

Considering,  then,  the  facts  alleged  in  the  complaint,  in 
connection  with  those  which  the  exhibit  supplies,  it  may  be 
said,  at  least,  that  it  is  inferentially  disclosed  that  the  mort- 
gage debt  was  due  and  unpaid  at  the  commencement  of  the. 
action,  and  the  pleading,  in  this  respect,  is  sufficient  to  put 
appellant  upon  his  answer. 

While  we  are  constrained,  under  the  liberal  rules  of  plead- 
ing, as  settled  by  the  decisions  of  this  court,  to  uphold  the 
sufficiency  of  this  complaint,  we  may,  however,  with  pro- 
priety say  that  it  is  loosely  drafted,  and  we  cannot  commend 
it  as  a  model  pleading.  The  judgment  is  reversed,  and  the 
cause  remanded  to  the  lower  court  for  further  proceedings. 
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HuBBAKD  AND  WoTt. — Purchoae- Money  Mortgage  Executed  by  Hua- ' 

band  Alone. — Foredoeure. — Inchoate  Interest  of  Wife. — A  pur- 
chaser of  real  estate  at  a  foreclosure  sale  under  a  mortgage  executed 
by  the  husband  alone  takes  under  such  sale  nothing  more  than  the 
interest  or  title  of  the  husband,  which  does  not  embrace  the  in- 
choate interest  of  the  wife;  and  if  the  mortgage  be  for  purchase 
money  it  is  then  held  by  the  purchaser  subject  to  the  right  of  the 
wife  to  redeem  in  the  manner  and  under  the  conditions  provided 
by  law.    pp.  59,  60. 

Deeds. — After'Acquired  Title. — Hueband  and  Wife. — Mortgagee. — 
Foredoeure. — Inchoate  Interest  of  Wife. — Redemption.— A  grantor 
conveyed  land  giving  only  a  certificate  of  purchase.  The  land  was 
afterward  conveyed  by  successive  warranty  deeds.  The  last  gran- 
tee mortgaged  same  for  the  purchase  money,  his  wife  not  joining 
therein,  and  the  mortgage  was  foreclosed  without  making  the  wife 
a  party.  After  the  foreclosure,  and  pending  the  sale,  the  original 
grantor  executed  a  warranty  deed  to  the  last  grantor.    Held,  that 
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such  deed  related  back  and  vested  the  after-acquired  title  in  gran- 
tee as  of  the  date  of  his  deed;  that  the  inchoate  interest  of  grantee's 
wife  also  attached  as  of  that  date;  that  the  purchaser  at  the  fore- 
closure sale  acquired  the  legal  title  to  the  land,  subject  to  the  right 
of  the  wife  to  redeem  as  to  her  one-third  interest  in  the  manner 
provided  by  law.    pp.  60-66. 

PLBADma. — Demurrer.^-Motion  to  Make  More  Specific. — The  fact 
that  a  pleading  is  not  as  certain  and  specific  as  the  rules  of  good 
pleading  require  will  not«  as  a  general  rule,  render  it  bad  on  de- 
murrer. Objection  to  a  pleading  on  the  ground  that  it  is  uncertain 
must  be  interposed  by  motion  to  make  more  specific,    p.  61. 

Sams. — SpeeifiAi  Facte  Control. — The  sufficiency  of  a  pleading  depends 
upon  the  specific  facts  alleged,  and  not  upon  the  mere  conclusions 
of  the  pleader,    p.  62. 

HusBAiO)  AND  yfiFK.— Inchoate  Interest  of  Wife  in  Lands  of  Husband. 
— A  wife  cannot  be  said  to  take  the  interest  given  her  by  section 
2491  R.  S.  1881,  through  her  husband,  but  such  interest  attaches  as 
an  incident  to  his  seizin  during  coverture  and  cannot  be  devested 
through  any  charge  or  conveyance  made  by  him,  unless  she  joins 
therein,    p.  66. 

Estoppel. — Pleading. — Matters  creating  an  estoppel  must  be  specially 
pleaded,  p.  69. 

From  the  "White  Circuit  Court.     Reversed. 

A.  W.  Reynclds^  A.  K.  Sillsy  Stewart  T.  McCarmeU 
and  Albert  G.  Jenhinesy  for  appellants. 

S.  P.  Bairdy  K  B.  Sellers  and  W.  E.  UU,  for  appeUees. 

JoBDAN,  J. — Appellants  originally  instituted. this  action 
by  a  complaint  in  six  paragraphs,  whereby  they  sought  to  re- 
deem certain  described  lands  from  a  mortgage  executed  to 
secure  the  purchase  money  thereof.  A  demurrer  was  sus- 
tained to  the  sixth  paragraph,  of  the  complaint,  and  there- 
after the  plaintiffs  dismissed  all  of  the  remaining  paragraphs, 
and  refused  to  plead  further,  and  elected  to  stand  by  their 
sixth  paragraph,  and  judgment  was  rendered  in  favor  of  the 
defendants,  from  which  this  appeal  is  prosecuted. 

The  action  of  the  court  in  sustaining  the  demurrer  to  the 
paragraph  in  question  is  the  only  error  of  which  appellants 
complain.  The  following  are  substantially  the  facts  averred 
in  the  paragraph  in  dispute: 
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In  July,  1862,  the  board  of  trustees  of  the  Wabash  & 
Erie  Canal  were  the  owners  in  fee  simple  of  the  lands  de- 
scribed in  the  complaint,  consisting  of  320  acres,  situated 
in  White  county,  Indiana.  On  the  5th  day  of  July,  1852, 
Austin  M.  Puett  purchased  this  land  from  the  said  board  of 
trustees  and  received  a  certificate  of  purchase  for  the  same 
and  entered  into  possession  of  the  land,  and  thereafter  paid 
the  taxes  thereon.  In  1856,  Puett,  for  a  valuable  consider- 
ation, sold  the  lands  to  Ashabel  P.  Willard  and  James  G. 
Gwin,  and  assigned  and  delivered  to  them  his  certificate  of 
purchase,  and  they  went  into  possession  of  said  real  estate 
under  said  sale  and  transfer.  On  February  13,  1856,  Wil- 
lard, for  a  valuable  consideration,  sold  and  conveyed  the  real 
estate  in  question  by  general  warranty  deed  to  Gwyn,  and 
put  the  latter  in  full  possession  thereof  under  said  warranty 
deed.  Gwin  immediately  made  lasting  and  valuable  im- 
provements upon  the  land,  and  on  the  1st  day  of  April,  1856, 
he,  it  is  averred,  being  still  the  owner  in  fee  simple,  and  in 
possession  of  the  real  estate,  sold  and  conveyed  it  by  a  war- 
ranty deed,  in  fee  simple,  for  a  valuable  consideration,  to 
one  George  Frain,  and  put  said  Frain  in  full  possession  there- 
of, and  the  said  grantee  made  lasting  and  valuable  improve- 
ments thereon.  Baid  board  of  trustees  did  not  execute  a 
deed  for  said  real  estate  until  December  3,  1857,  when,  upon 
the  payment  of  the  purchase  money  for  said  land,  said  board, 
by  deed,  conveyed  the  legal  title  of  said  real  estate  to  Gwin. 
The  plaintiff  Catharine  Frain  is  the  widow  of  George  Frain, 
who  died  at  White  county  in  1894.  Prior  to  April  1,  1856, 
she  became  the  wife  of  said  Frain,  and  continued  as  such  un- 
til his  death.  On  October  3,  1857,  one  Miller  recovered  a 
judgment  against  the  said  George  Frain  in  the  White  Circuit 
Court  for  $716.75,  together  with  a  foreclosure  of  the  mort- 
gage upon  the  said  real  estate.  This  mortgage  was  a  pur- 
chase-money mortgage,  and  !Mrs.  Frain,  the  appellant,  did  not 
join  her  husband  in  the  execution  thereof,  and  was  not  made 
a  party  to  the  suit  of  foreclosure,  and  had  no  knowledge  or 
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notice  of  this  suit  until  shortly  before  this  action  was  com- 
menced. On  December  14,  1857,  the  real  estate  was  sold 
by  the  sheriff  under  said  decree  of  foreclosure  to  one  Hays 
for  $10,  who,  upon  payment  of  his  bid,  received  from  the 
sheriff  a  deed  for  said  land.  It  is  averred  in  the  complaint 
that  the  said  George  Frain  was  seized  in  fee  simple  of  the 
said  real  estate  while  he  and  Catharine  Frain  were  husband 
and  wife,  and  that  his  said  wife  at  no  time  joined  her  husband 
in  the  conveyance  of  said  real  estate.  Through  mesne  con- 
veyances from  Hays  and  wife,  appellees  acquired  all  the 
right,  title,  and  interest  of  Hays  and  his  wife  under  said 
sheriff's  deed  in  and  to  the  real  estate,  and  their  respective 
interests  are  set  forth  in  the  complaint,  and  the  value  of  the 
rents  and  profits  is  alleged.  Since  the  death  of  George 
Frain,  his  wddow  has  conveyed,  as  alleged,  in  fee  simple,  to 
her  co-appellants  herein,  for  a  valuable  consideration,  the  un- 
divided one-sixth  of  said  real  estate,  and  that  appellants,  as  it 
is  alleged,  now  hold  and  own  the  same. 

It  is  contended  by  counsel  for  appellants  that  these  facts, 
considered  as  a  whole,  show  that  George  Frain  was  seized  in 
fee  simple  of  the  lands  in  controversy  during  his  marriage 
with  the  appellant,  Catharine  Frain,  and  as  it  further  ap- 
pears that  she  never  joined  her  husband  in  any  manner  in 
the  conveyance  of  the  real  estate  in  dispute,  therefore,  at  his 
death  she  became  absolutely  seized  of  the  one-third  interest 
which  the  statute  awards  her,  subject  to  the  purchase-money 
mortgage  mentioned,  and  that  by  reason  of  these  facts,  and 
the  further  fact  that  she  was  not  a  party  to  the  action  of 
foreclosure,  she  is  entitled  to  redeem.  Appellees,  how- 
ever, insist  that,  from  the  facts,  it  is  disclosed  that  ap- 
pellant's husband  was  never  seized,  at  any  time  during 
the  coverture,  with  any  other  than  the  equitable  title  or 
estate  in  the  land,  and  of  this  title,  they  claim,  he  is  shown 
to  have  been  devested  before  his  death;  hence  appellant, 
Catharine  Frain,  as  surviving  wife,  has  no  interest  in  the 
land. 
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Section  27  of  llie  statute  of  descents  in  this  State,  being 
section  2491  R,  S.  1881,  section  2652  Bums  1894,  provides 
as  follows:  '^A  surviving  wife  is  entitled,  except  as  in  section 
17  excepted,  to  one-third  of  all  the  real  estate  of  which  her 
husband  may  have  been  seized  in  fee  simple  at  any  time  dur- 
ing the  marriage,  and  in  the  conveyance  of  which  she  may 
not  have  joined,  in  due  form  of  law,  and  also  of  all  lands  in 
which  her  husband  had  an  equitable  interest  at  the  time  of 
his  death."  Section  2499  R.  S.  1881,  section  2660  Bums 
1894,  provides:  "No  act  or  conveyance,  performed  or  exe- 
cuted by  the  husband  without  the  assent  of  his  wife,  evi- 
denced by  her  acknowledgment  thereof  in  the  manner  re- 
quired by  law;  nor  any  sale,  disposition,  transfer  or  incum- 
brance of  the  husband's  property,  by  virtue  of  any  decree, 
execution  or  mortgage  to  which  she  shall  not  be  party  (ex- 
cept as  provided  otherwise  in  this  act),  shall  prejudice  or  ex- 
tinguish the  right  of  the  wife  to  her  third  of  his  lands,  *  * 
or  preclude  her  from  the  recovery  thereof,  if  otherwise  en- 
titled thereto." 

This  interest  of  the  wife  attaches  as  an  incident  to  the 
seizin  of  the  husband  during  the  marriage,  and  no  act  or  con- 
veyance by  the  husband,  nor  charge  in  respect  to  the  land, 
without  the  wife  joining  him  therein,  can  serve  to  devest  or 
extinguish  her  interest.  Orissom  v.  MoorCy  106  Ind.  296. 
As  the  husband  can  do  nothing,  by  reason  of  this  statute, 
that  can  afPect  the  inchoate  interest  of  the  wife  when  it  has 
once  attached  to  the  land,  it  is  evident  that  if  the  real  estate 
is  sold  and  conveyed,  either  directly  by  himself  or  through 
the  medium  of  an  officer  of  the  court,  as  in  the  case  at  bar,  in 
satisfaction  of  a  mortgage  executed  by  the  husband,  the  wife 
not  joining,  the  purchaser  takes  under  such  sale  nothing 
more  than  the  interest  or  title  of  the  husband,  which  does  not 
embrace  the  inchoate  interest  of  the  wife.  Hence  it  is  taken 
and  held  by  such  purchaser  subject  to  the  interest  of  the 
wife,  and  if  the  mortgage  be  for  purchase  money,  it  is  then 
held  subject  to  her  right  to  redeem  in  the  manner  and  under 
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the  conditions  provided  by  law.  This  court  has  held^  and 
properly  so,  that,  under  our  statutes  the  interest  of  the  wife 
in  the  husband's  real  estate  is  not  an  encumbrance,  but  is 
an  estate  in  the  land.  It  is  more  than  the  right  of  dower  as 
it  formerly  existed,  for  there  is  no  reversionary  interest  in  the 
party  who  claims  through  the  husband.  Beaver  v.  North^ 
107  Ind.  644. 

The  principal  question  with  which  we  have  to  deal  in  this 
case  is:  Can  George  Frain,  the  husband,  under  the  facts, 
be  said  to  have  been  seized  in  fee  simple  of  the  real  estate 
at  any  time  during  his  marriage?  If  so,  then  by  reason  of 
this  fact,  taken  in  connection  with  the  other  facts  alleged 
in  the  complaint,  appellant  would  be  entitled  to  the  right  of 
redemption  which  she  seeks  in  this  action.  Barr  v.  Vanal- 
sttney  120  Ind.  690;  Brenner  v.  Quick,  88  Ind.  646.  An 
estate  in  fee  simple  is  the  highest  known  to  the  law,  and  is 
defined  to  be  one  of  absolute  inheritance,  free  from  any  con- 
ditions, limitations,  or  restrictions  as  to  particular  heirs.  An- 
derson's Law  Diet.,  p.  461;  1  Bouvier's  Law  Diet.,  p.  649. 
It  is  true  that  seizin  of  the  husband  in  fee  simple  in  the  land 
during  the  marriage  is  an  essential  prerequisite  to  the  attach- 
ing of  the  wife's  interest.  However,  in  order  that  her  in- 
terest may  attach,  the  law  does  not  require  nor  contemplate 
that  an  absolute  seizin  on  the  part  of  the  husband  during 
the  coverture  in  all  cases  must  exist.  In  Tiedeman  on  Beal 
Prop.,  section  121,  the  author  says:  "In  order  that  dower 
can  attach,  the  husband  must  be  seized  of  an  estate  of  inherit- 
ance during  coverture.  But  for  this  purpose  it  is  not  neces- 
sary that  the  husband  should  have  the  actual  corporeal 
seizin.  Seizin  in  law,  with  the  present  right  to  actual  seizin 
would  be  sufficient."  See,  also,  Mann  v.  Edson,  39  Me.  26; 
Atwood  V.  Atwoody  22  Pick.  283;  Dunham  v.  Osborne^  1 
Paige,  634;  Thomas  v.  Thomas,  10  Ired.  123;  Mclntire  v. 
CostellOy  47  Him  289;  Stroup  v.  Stroup,  140  Ind.  179. 

Accepting  the  facts  as  they  are  averred  in  the  complaint, 
they  disclose  that  the  board  of  trustees  of  the  Wabash  & 
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Erie  Canal  was  in  July,  1852,  the  owner,  in  fee  simple,  of 
the  land  involved  in  this  action.  On  the  5th  of  that  month 
the  board  sold  the  land  to  Pnett  and  issued  to  him  a  certifi- 
cate of  purchase.  Puett  seems  to  have  entered  into  posses- 
sion of  the  land,  paid  the  taxes  thereon, — all  of  which  may 
be  said  to  have  been  the  exercise  by  him  of  acts  of  owner- 
ship. Some  time  prior  to  the  13th  day  of  February,  1856, 
Puett  sold  the  real  estate  to  Willard  and  Gwin,  and  assigned 
in  writing  and  delivered  to  them  his  certificate  of  purchase. 
On  February  13,  1856,  Willard  sold  and  conveyed  the  real 
estate  in  fee  simple,  as  it  is  alleged,  to  Gwin,  and  the  said 
vendee  immediately  thereafter  went  into  possession  and 
made  valuable  and  lasting  improvements  thereon.  On  April 
1,  1856,  it  is  alleged  that  Gwin,  being  the  owner  in  fee  sim- 
ple of  the  land,  conveyed  it  by  a  general  warranty  deed,  for 
a  valuable  consideration,  to  George  Frain,  and  that  the  lat- 
ter entered  into  possession  thereof  and  made  valuable  and 
lasting  improvements.  On  the  3rd  day  of  December,  1857, 
after  the  foreclosure  proceedings  and  before  the  sale  there- 
under, the  board  of  trustees  of  the  Wabash  &  Erie  Canal,  by 
deed,  conveyed  the  legal  title  to  the  real  estate  to  Gwin.  It 
is  true,  as  appellees  urge,  that  the  complaint  does  not  dis- 
close when  the  mortgage  was  executed,  but  it  does  appear 
from  its  averments  that  the  mortgage  was  for  purchase 
money,  and  that  the  wife,  Catharine  Frain,  did  not  join  her 
said  husband  in  its  execution.  While  the  complaint  may  be 
said  to  be  open  to  the  objections  that  it  is  not  as  certain  and 
specific  in  some  respects  as  the  rules  of  good  pleading  require, 
still,  this  will  not,  as  a  general  rule,  of  itself  render  it  bad 
on  demurrer.  Cily  of  Connersville  v.  Connersvilley  etc.j  Co.y 
86  Ind.  235,  and  cases  there  cited. 

Ordinarily,  objections  to  a  pleading  upon  the  ground  that 
it  18  uncertain  must  be  interposed  by  a  motion  to  make  more 
specific.  Peden  v.  Maily  118  Ind.  556.  But  we  think  it  may 
\>e  said  to  be  disclosed  that  George  Frain  executed  the  mort- 
gage, for  it  is  averred  that  the  wife  did  not  join  her  husband 
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in  the  execution  of  this  instrument.  The  allegations  that  the 
land  was  conveyed  to  Frain  in  fee  simple  during  the  mar- 
riage^  and  of  his  subsequent  death,  appear  at  least  to  make 
a  prima  facie  case  as  to  her  interest  in  favor  of  the  surviving 
wife.  But  it  is  insisted  by  the  appellees  that  the  specific  aver- 
ments in  a  pleading  must  control  the  general  averments.  In 
this  contention  counsel  for  appellees  are  right.  Whether  a 
pleading  is  or  is  not  sufficient  depends  upon  the  substantive 
facts  and  not  upon  the  mere  conclusions  of  the  pleader.  Gen- 
eral statements  of  facts  as  a  rule  are  controlled  by  specific 
facts  disclosed  in  the  pleading.  Bagsdale  v.  Mitchell,  97 
Ind.  458;  Statey  ex  rel,  v.  Casteely  110  Ind.  174;  McPheet- 
ers  V.  Wrighty  110  Ind.  519. 

Appellees  claim  that  at  the  time  Frain  executed  the  mort- 
gage, and  at  the  time  of  the  foreclosure  thereof,  he  is  shown 
by  the  specific  facts  to  have  held  but  an  equitable  title  to  the 
land,  which,  as  they  contend,  he  could  mortgage  or  convey 
without  the  consent  of  his  wife.  They  insist  that  it  appears 
from  the  specific  averments  of  the  complaint  that,  at  the 
time  (April  1,  1856)  when  Gwin  is  alleged  to  have  con- 
veyed by  warranty  deed  to  Frain  the  former  was  not  invested 
with  the  legal  title;  that  said  title  still  remained  in  the  board 
of  canal  trustees,  and  was  not  conveyed  to  Gwin  by  that 
board  until  December  3, 1857;  and  counsel  for  bppellees  con- 
tend, adversely,  however,  to  the  contention  of  appellants' 
counsel,  that  this  after-acquired  title  by  Gwin  did  not  inure  to 
the  benefit  of  Frain  by  relation  back  to  the  time  when  Gwin, 
under  his  deed  of  general  warranty,  as  stated,  conveyed  to 
Frain«  They  insist  that  the  fact  that  the  board  of  trustees  con- 
veyed the  legal  title  to  Gwin  on  December  3, 1857,  after  the 
decree  of  foreclosure  was  rendered,  but  before  the  sale  there- 
under, can  in  no  manner  be  available  to  aid  or  support  appel- 
lants' cause  of  action.  Appellees  say:  "When  Gwin  ac- 
quired the  legal  title,  Frain's  equitable  title  had,  by  relation, 
passed  to  the  purchaser  under  the  decree  of  foreclosure  as  of 
the  date  of  the  mortgage,  and  necessarily  Gwin  held  the 


NOVEMBER  TERM,  1898— Vol.  152.  63 


Fmin  v.  Burgett 


naked  title  in  trust,  not  for  Frain,  but  for  the  holder  of  the 
equitable  title,  the  purchaser  at  the  foreclosure  sale."  But 
if  it  can  be  said,  under  the  f acts,  that  Gwin  was  not  invested 
on  April  1,  1856,  when  he  executed  his  deed  of  conveyance 
to  Frain,  with  the  legal  title  to  the  land,  and  did  not  acquire 
such  title  until  December  3,  1857,  still  these  facts  will  not 
serve  to  defeat  the  interest  of  appellant  which  she  claims  as 
the  surviving  wife.  If  Owin,  when  he  executed  his  deed 
to  Frain,  was  not  invested  with  the  legal  title,  but  subse- 
quently acquired  it  by  a  deed  from  the  board  of  trustees, 
then  the  effect  and  operation,  in  contemplation  of  law,  of 
the  covenants  of  warranty  in  his  deed  to  Frain,  would,  by 
relating  back,  actually  transfer  to  and  vest  the  after-ac- 
quired title  in  Frain,  as  though  it  had  passed  to  him  by 
Owin's  deed  in  the  first  instance,  and  Frain  could  be  said,  in 
the  eye  of  the  law,  to  have  been  seized  in  fee  simple  of  the 
real  estate  on  and  from  April  1,  1856,  the  date  of  the  exe- 
cution of.  the  deed  by  Owin  to  him,  and  the  interest  of  his 
wife  attached  as  of  that  date,  subject  to  the  mortgage  for 
purchase  money.  That  such  would  be  the  result,  we  think,  is 
settled  by  a  large  majority  of  the  authorities.  The  law  will 
not  only  treat  the  after-acquired  title  as  being  in  the  former 
grantor  in  trust  for  his  grantee,  and  hold  him  estopped  from 
asserting  it  as  against  the  latter,  or  others  claiming  through 
him,  but  it  will  consider  and  treat  it  as  though  it  had  actually 
passed  at  the  time  of  the  conveyance  under  the  warranty 
deed.  19  Am.  &  Eng.  Ency.  of  Law,  pp.  1021,  1022,  and 
the  many  cases  cited  in  foot-note  1  on  p.  1022.  In  2  Devlin 
on  Deeds  (2nd  ed.),  section  946,  the  author  says:  ^^Where 
covenants  for  title  are  contained  in  the  deed,  the  after-ac- 
quirod  title  will  pass  with  the  same  effect  as  if  it  had  orig- 
inally been  conveyed  to  the  grantee  and  his  successors."  Cit- 
ing many  cases  in  support  of  the  text  in  foot-note  4.  Wash- 
bnm,  in  his  work  on  Real  Property,  Vol.  3,  119,  states  the 
rule  as  follows:  ''The  title  acquired  by  the  grantor  who  has 
conveyed  by  warranty  intures  eo  instanti  that  he  gains  the 
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title  to  his  grantee  and  vests  in  him."  Rawle  asserts  the 
same  doctrine,  as  follows:  "As  a  general  rule,  any  after- 
acquired  title  will  inure  by  virtue  of  the  warranty  to  the 
party  claiming  under  such  warranty  with  the  same  effect  as 
if  it  had  originally  passed."  Rawle  Covenants  of  Title  (3rd 
ed.),  p.  412,  et  seq.  Maupin,  in  his  work  on  marketable  titles 
to  real  estate,  section  213,  says:  "It  seems  to  be  estab- 
lished in  America  that  the  effect  of  an  estoppel  arising  from 
the  covenants  or  recitals  by  the  grantor  in  his  deed,  is  to  ac- 
tually transfer  the  af ter^acquired  estate  to  the  grantee,  so  as 
to  obviate  the  necessity  of  a  second  conveyance  of  the  prem- 
ises." The  following  authorities  also  support  or  affirm  this 
doctrine:  2  Herman  on  Estop.,  section  229  et  seq.;  Fisher 
V.  Hallocky  50  Mich.  463;  Woods  v.  Bonner y  89  Tenn. 
411;  PhiUy  v.  Sanders^  11  Ohio  St.  490.  In  fact,  the  same 
rule  is  recognized  by  the  decisions  of  this  court.  See  Booker  v. 
Tartwatery  138  Ind.  385,  on  p.  391,  and  cases  cited;  Ran- 
dall V.  Lowlery  98  Ind.  255. 

It  must  follow,  under  the  facts,  and  we  so  hold,  that  Erain 
became  seized  in  fee  in  the  lands  at  the  time  of  the  convey- 
ance of  Gwin  to  him,  and  that  being  during  the  coverture, 
the  wife's  inchoate  interest  immediately  attached  upon  the 
seizin  of  her  husband.  Both  parties  in  this  action  claim 
through  Frain.  Hence  the  after-acquired  legal  title,  pass- 
ing, as  it  did,  by  relation  back  to  the  date  of  the  execution 
of  Gwin's  deed, — ^which  we  must  presume,  under  the  facts, 
was  executed  prior  to  the  execution  of  the  mortgage  through 
which  appellees  claim  title, — ^it  also  inured  to  their  benefit, 
as,  under  the  foreclosure  sale,  the  legal  title  of  the  husband 
to  the  lands,  subject  to  his  wife's  rights,  passed  to  the  pur- 
chaser at  such  sale,  and  therefore  such  title  inures  to  the 
benefit  of  the  appellees.  Appellees,  then,  under  the  circum- 
stances,— holding  as  it  may  be  said  they  do,  the  interest  to 
which  they  are  entitled  in  the  lands,  in  fee  simple,  by  virtue 
of  the  sale  and  conveyance  under  the  mortgage  to  their  re- 
mote grantor, — certainly  cannot  be  heard  to   assert  that 
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Frailly  the  common  source  through  whom  both  parties  claim 
title,  was  not  seized  in  fee  simple  at  the  time  he  made  the 
mortgage  in  question;  or,  in  other  words,  they  cannot,  under 
the  circumstances,  accept  the  benefits  inuring  from  the 
after-acquired  title,  and  at  the  same  lime  deny  that  Frain 
was  seized  in  fee  simple  at  the  time  he  executed  the  mort- 
gage. The  complaint  stated  a  cause  of  action,  and  the  court 
erred  in  sustaining  the  demurrer  thereto.  The  judgment  is 
therefore  reversed,  and  the  cause  remanded  to  the  lower 
court. 

On  Pbtition  for  Rehearing. 

Jordan,  J. — Counsel  for  appellees,  in  their  brief  filed  in 
support  of  the  petition  for  rehearing,  have  very  elaborately 
and  ably  presented  their  views  adverse  to  the  holding  in  this 
case  at  the  former  hearing,  which  was  to  the  effect  that 
George  Frain,  husband  of  appellant,  Catharine  Frain,  was 
seized  in  fee  of  the  real  estate  in  controversy  by  relation 
back  of  the  title  to  him  from  Gwin,  his  immediate  grantor, 
when  the  latter  acquired  title  to  the  land  by  conveyance  from 
the  canal  trustees,  and  that  the  inchoate  interest  given  to  ap- 
pellant by  the  statute  attached  to  the  realty  by  virtue  of  such 
seizin  on  the  part  of  her  husband,  and,  as  she  was  not  made  a 
party  to  the  foreclosure  of  the  mortgage  in  question,  her 
equity  of  redemption  had  not  been  barred.  At  the  earnest  so- 
licitation of  appellees'  learned  coimsel,  we  have  again  given 
the  questions  involved  a  careful  consideration  in  the  light  of 
the  authorities,  and  are  confirmed  that  the  conclusion  reached 
in  the  original  opinion  is  correct.  At  the  time  Miller,  who 
appears  to  have  been  the  holder  of  the  mortgage  executed  by 
Geoi^  Frain,  instituted  the  action  against  him,  the  latter 
was  invested  with  the  equitable  title  only,  the  legal  title  to 
the  lands  at  the  time  being,  as  we  have  seen,  still  in  the  canal 
trustees.  After  the  rendition  of  the  judgment  in  that  ac- 
tion, and  some  eleven  days  before  the  purchase  of  the  land  by 
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Hays  at  the  sheriff's  sale  under  the  foreclosure  decree,  the 
canal  trustees  conveyed  the  land  to  Gwin.  It  is  manifest,  we 
think,  that  whatever  legal  title  Hays,  the  purchaser  at  the 
sheriff's  sale,  obtained  to  the  land,  came  to  him  under  his  said 
purchase,  by  virtue  of  the  after-acquired  title  by  Gwin 
through  the  conveyance  of  the  canal  trustees,  which  *  con- 
veyance, as  held,  in  effect  served  to  transfer  the  real  estate  in 
fee  to  Frain,  the  mortgagor,  through  Gwin,  by  virtue  of  the 
latter's  conveyance  of  April  1,  1856.  It  must  also  follow, 
perforce  of  the  authorities  cited  in  the  original  opinion,  that 
when  the  legal  effect  or  operation  of  the  conveyance  by  the 
trustees  to  Gwin,  under  the  circumstances  in  the  case,  is  con- 
sidered, the  result  must  be  the  same,  so  far  as  appellant's  in- 
choate interest  is  concerned,  as  though  her  husband  had  been 
actually  invested  with  the  legal  title  to  the  land  under  or  by 
the  warranty  deed  executed  by  Gwin  to  him.  Counsel  for  ap- 
pellees are  mistaken  in  their  assertion  that  appellant  acquired 
her  interest  in  one-third  of  the  land  in  dispute  through  her 
husband.  Under  section  2491  R.  S.  1881,  section  2652 
Bums  1894,  a  wife  cannot  be  said  to  take  the  interest  given 
her  imder  its  provisions  through  her  husband.  She  takes  it, 
it  is  true,  through  the  same  title  that  he  does,  encumbered 
with  and  subject  to  the  same  liens,  infirmities,  and  liabilities 
as  is  his  title.  Her  right  or  interest  in  the  lands  begins  with 
his  seizin  during  coverture,  and  it  attaches  as  an  incident  to 
such  seizin,  and  it  cannot  be  defeated  or  devested  through  any 
charge  or  conveyance  made  by  him,  unless  the  wife  joins 
therein.  Orissom  v,  Moore^  106  Ind.  296.  This  inchoate 
right  of  the  wife,  under  our  statutes,  is  considered  not  in  the 
nature  of  an  encumbrance,  but  as  an  interest  or  estate  in  the 
land  itself,  and  is  unlike  that  of  the  right  of  dower,  for  there 
is  no  reversionary  interest  in  the  person  who  claims  through 
the  husband.  Bever  v.  Norths  107  Ind.  544.  She  acquires 
this  interest,  not  as  an  heir,  but  by  virtue  of  her  marital 
rights.  Where  a  husband  is  seized  in  fee  of  lands  at  any  time 
during  his  marriage,  and  his  title  is  devested  by  the  means  of 
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any  encumbrance  or  conveyance  made  by  him  in  which  his 
wife  did  not  join,  the  latter,  at  his  death,  under  section  2491, 
supra,  is  deemed  as  taking  her  interest  therein  as  a  purchaser 
for  value,  for  marriage  is  the  highest  consideration  known  to 
the  law.  Richardson  v.  SchuUZy  98  Ind.  429;  BooJcoiit  v. 
Bookouty  160  Ind.  63. 

It  is  earnestly  insisted  by  counsel  for  appellees  that  at  the 
time  the  mortgage  was  foreclosed,  George  Frain,  husband  of 
appellant,  was  the  only  person,  as  they  assert,  who  had  any  in- 
terest in  the  mortgaged  premises,  and  inasmuch  as  appel- 
lant's interest  had  not  attached  at  the  time  of  the  foreclosure, 
and  as  she  claims  through  her  husband,  her  right  to  re- 
deem is  barred  by  the  foreclosure  decree,  by  reason  of  his  be- 
ing a  party  thereto.  But,  as  heretofore  said,  it  is  not  true  that 
appellant  must  be  held  to  claim  her  interest  in  the  land 
through  her  husband.  Neither  does  she  profess  so  to  claim 
it.  Neither  is  it  true  that  her  husband  at  that  time  was  the 
only  one  interested  in  the  mortgaged  premises.  The  legal 
title  thereto  at  that  time,  as  we  have  seen,  was  in  the  canal 
trustees,  and  they  were  not  made  a  party  to  the  action.  The 
holder  of  the  mortgage  apparently  instituted  and  prosecuted 
his  action  to  foreclose  the  same  upon  the  theory  that  George 
Frain  was  the  only  necessary  or  proper  party  defendant,  and 
it  may  be  said,  under  the  circumstances,  that  the  mortgage 
was  not  actually  foreclosed  against  any  one,  at  that  time,  who 
was  invested  with  the  legal  title  to  the  land.  Appellant's 
husband,  at  the  time  of  the  foreclosure  proceedings,  for  aught 
appearing  to  the  contrary,  under  the  facts,  did  have  a  present 
right  to  become  actually  seized  in  fee  of  the  land  in  contro- 
verey,  and  upon  such  seizin  the  interest  of  his  wife  would 
thereby  attach,  and  this  fact  certainly  put  the  wife  in  a  po- 
sition of  having  such  an  interest  in  the  land  as  would  render 
her 'a  proper  party,  at  least,  to  the  foreclosure  suit,  in  order 
thftt^bbe  might  be  bound  thereby  in  the  event  her  husband 
aetoally  seized  of  the  land  in  fee,  as  he  did  by  vir- 
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tue  of  the  after-acquired  title  under  the  conveyance  of  the 
trustees  to  Gwin. 

Surely  it  cannot  be  insisted  that  if  the  canal  trustees,  who 
were  not  parties  to  the  foreclosure  proceedings,  had  there> 
after  conveyed  the  legal  title  to  either  appellant  or  her  hus- 
band, instead  of  to  Gwin,  as  they  did,  that  she  would  be 
bound  by  the  decree,  and  her  equity  of  redemption,  or  other 
rights  in  the  land,  would  thereby  be  entirely  cut  oflF  and 
barred.  Again,  the  statute,  as  we  have  seen,  also  gives  the 
surviving  wife  her  interest  in  all  lands  in  which  the  husband 
had  an  equitable  interest  at  the  time  of  his  death.  In  the 
event  appellant's  husband  had  died  after  the  foreclosure  pro- 
ceedings, but  before  his  equitable  interest  in  the  land  had 
passed  from  him  by  the  sheriff's  sale,  certainly,  under  such 
circumstances,  she  would  not  have  been  barred  of  her  rights 
by  the  decree  of  the  court  to  which  she  was  not  a  party;  and 
to  this  extent  also,  at  least,  she  was  a  proper  party  to  the  ac- 
tion instituted  to  foreclose  the  mortgage  against  her  hus- 
band. Simply  making  the  husband  a  party,  under  the  cir- 
cumstances in  this  case,  could  not  affect  the  wife  in  any  man- 
ner; for  the  husband  in  no  sense  can  be  said  to  be  her  repre- 
sentative in  reference  to  her  inchoate  interest  in  his  lands. 
Appellant,  as  we  have  seen,  does  not  profess  to  claim  her  in- 
terest and  rights,  which  she  is  seeking  to  maintain  in  this  ac- 
tion, through  her  deceased  husband,  but  she  asserts  them  by 
virtue  of  her  marital  rights  under  his  seizin  through  the  con- 
veyance in  question  of  the  canal  trustees  which,  we  may 
again  affirm,  Jiad  the  effect  and  operation,  in  contemplation 
of  law,  of  placing  her,  in  respect  to  her  inchoate  interest,  in 
the  same  condition  as  though  her  husband  had  obtained  the 
legal  title  to  the  land  under  the  warranty  deed  executed  by 
Gwin  to  him  on  April  1,  1856. 

We  may,  however,  dismiss  this  feature  of  the  case,  in  rela- 
tion to  the  effect  of  the  decree  upon  appellant's  rights  in  the 
premises,  as  she,  under  her  complaint,  simply  seeks  an  ac- 
counting, in  order  that  it  may  be  ascertained  by  the  court 
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what  amoiint  is  due  appellees,  and,  upon  payment  thereof, 
that  she  may  be  permitted  to  redeem  one-third  of  the  land  in 
dispute  from  the  mortgage,  etc.  The  eflFect  of  our  decision 
at  the  former  hearing  was  that,  under  the  facts  alleged  in  the 
complaint,  a  prima  facie  case  in  favor  of  the  rights  which  she 
asserted  was  thereby  presented.  If,  for  any  reason,  appel- 
lant is  estopped  by  the  foreclosure  decree  or  by  the  rights 
of  innocent  parties,  etc.,  as  insisted  by  appellees,  and  which 
are  said  to  enter  into  the  case,  all  such  defenses  can  be  inter- 
posed by  answer,  and,  if  sufficient,  may  be  made  available. 
Under  the  code,  matters  creating  an  estoppel  must  be  spe- 
cially pleaded.  Center  School  Township  v.  State^  ex  rel,y  150 
Ind.  168,  and  cases  there  cited. 

The  petition  is  overruled.     All  concurring,  except  Mc^ 
Cabe,  J.,  dissenting. 


Rains  v.  The  State. 

[No.  18,510.    FUed  January  8,  1890.] 

Gboohal  JjhM.^Auatdt  and  Battery  with  Intent. — Tnstructiona. — 
HamUeMB  Error. — Erroneous  instructions  as  to  malice  and  other 
elements  which  enter  into  the  crime  of  murder  in  the  first  and  sec- 
ond degrees  will  be  considered  harmless,  where  appellant  was  con- 
Ticted  only  of  assault  with  intent  to  commit  manslaughter. 
pp.  69,  70. 

Same. — Instruction. — Iievei%ge. — On  the  trial  of  one  charged  with  as- 
sault with  intent  to  commit  murder  an  instruction  which  deals  with 
the  question  of  self-defense  is  not  vitiated  by  the  addition  of  the 
words,  "the  law  does  not  permit  a  person  to  revenge  himself  in 
any  case."   p.  71. 

Saxe. — Instruction. — Reasonable  Doubt. — An  instruction  that  the 
jury  is  not  required  to  be  satisfied  beyond  a  reasonable  doubt  of 
"each  link  in  the  chain  of  evidence  relied  upon  to  establish  the 
guilt  of  the  defendant,"  when  standing  alone  is  inaccurate  and  ob- 
jectionable, but  such  instruction  does  not  constitute  reversible  error 
when  given  with  full,  complete,  and  correct  instructions  on  the  sub- 
ject of  reasonable  doubt,    pp.  71,  7S. 

Samb. — Instruction. — Oood  Character  of  Defendant. — An  instruction 
that,  if  the  jury  believed  that  the  defendant  was  guilty  as  charged 
in  the  indictment,  beyond  a  reasonable  doubt,  it  would  be  their 
duty  to  convict  him,  though  he  had  previously  been  of  good  repu- 
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tation  for  peace  and  quietude,  was  not  prejudicial  to  the  defendant 
when  given  in  connection  with  other  instructions  properly  charg- 
ing the  jury  upon  the  question  of  defendant's  good  character,  p.  7S. 
Criminal  Law. —  Assault  and  Battery  vnth  Intent — Evidence, — 
Opinion  of  Witness.— The  opinion  of  a  witness  that  a  revolver  used 
in  committing  an  alleged  assault  and  battery  with  intent  to  commit 
murder  would  not  probably  kill  at  a  given  distance  is  inadmissible  in 
evidence,    p.  74. 

From  the  Tipton  Circuit  Court.    Affirmed, 

Oglebay  £  Oglebayy  for  appellant. 

W.  A,  Ketcham^  Attorney-General,  Merrill  Moores  and 
T.  M.  Butler,  for  State. 

Jordan,  J. — Appellant  was  charged  by  indictment  with 
an  assault  on  one  George  Goar  with  intent  to  commit  mur- 
der in  the  firdt  degree.  A  trial  by  jury  resulted  in  his  being 
convicted  of  an  assault  with  the  intent  to  conmiit  the  felo- 
nious crime  of  manslaughter,  and  over  his  motion  for  a  new 
trial,  he  was  sentenced  by  the  court  to  be  imprisoned  in  lac* 
State  prison,  north,  for  a  period  of  not  less  than  two  and 
not  more  than  fourteen  years. 

The  only  errors  discussed  by  counsel  for  appellant  are 
based  on  the  action  of  the  trial  court  in  denying  the  motion 
for  a  new  trial.  Thid  motion  enumerated  some  thirty-five 
reasons,  which  in  the  main  relate  to  alleged  errors  of  the 
court  in  giving  and  in  refusing  to  gJi^e  certain  instructions 
to  the  jury,  and  also  in  modifying  some  of  the  instructions 
tendered  by  the  appellant  and  in  giving  them  to  the  jury  in  a 
modified  form.  Several  of  the  charges  of  which  appellant 
complains  pertain  to  the  elements  which  enter  into  the  crime 
of  murder  in  the  first  and  second  degrees,  and  to  matters  re- 
lating to  these  two  degrees  of  homicide;  therefore,  if  it  were 
conceded  that  all  of  these  are  erroneous,  they  would  be  consid- 
ered harmless,  and  appellant  would  not'b^  in  an  attitude  to 
assail  them  for  the  reason  that  he  stai^d^  convicted  only  of 
perpetrating  an  assault  with  the  intent  to  commit  the  crime 
of  manslaughter,  the  lowest  degree  of  homicide,  and  as  the 
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element  of  malice,  with  or  without  premeditation,  does  not 
enter  into  this  latter  degree,  it  is  not  apparent  how  the  in- 
structions criticised  by  counsel  for  appellant  which  relate  to 
the  question  of  malice,  and  other  questions  pertaining  wholly 
to  the  higher  degrees  of  homicide,  could  have  exerted  any 
unfavorable  influence  over  the  jury  in  arriving  at  the  ver- 
dict which  they  returned.  Jarrell  v.  State^  58  Ind.  298; 
Long  V.  State,  95  Ind.  481. 

There  is  no  merit  in  the  contention  of  appellant  that  in- 
struction fourteen,  given  by  the  court  in  the  series  of  those  re- 
quested by  the  State^  is  prejudicial  to  his  rights.  This  lat- 
ter charge  deals  with  the  question  of  self-defense  interposed 
in  the  case,  and  the  only  objection  urged  is  that  it  is  but  a 
repetition  of  what  the  court  had  previously  advised  the  jury 
upon  the  same  question,  with  the  addition  that  "the  law 
does  not  permit  a  person  to  revenge  himself  in  any  case." 
The  court,  in  its  instructions  upon  the  subject  of  reasonable 
doubt,  seems  to  have  advised  the  jury  very  fully  in  reference 
to  the  law  applicable  to  that  subject.  Some  of  the  court's 
charges  upon  this  feature  of  the  law  are  condemned  by  coun- 
sel for  appellant;  especially  do  they  criticise  number  eighteen 
given  at  the  request  of  the  State.  By  this  instruction  the 
court  substantially  told  the  jurors  that  the  rule,  which  re- 
quired them  to  be  satisfied  of  the  guilt  of  the  defendant  be- 
yond a  reasonable  doubt,  did  not  require  that  they  should  be 
satisfied  beyond  such  doubt  of  ^^each  link  in  the  chain  of  evi- 
dence relied  upon  to  establish  his  guiltJ^  (Our  italics.)  The 
court,  continuing  in  the  charge,  closed  it  with  the  following 
statement:  "It  is  sufiicient  if,  taking  the  evidence  all  to- 
gether, the  jury  are  satisfied  beyond  a  reasonable  doubt  that 
the  defendant  is  guilty."  The  part  of  this  charge  italicised, 
which  informed  the  jurors  that  each  link  in  the  chain  of  evi- 
dence relied  upon  to  establish  the  defendant's  guilt  was  not 
required  to  be  proved  beyond  a  reasonable  doubt,  standing 
alone,  may  be  said  to  be  inaccurate  and  therefore  objectiona- 
ble.    The  court  had  previously  advised  the  jury,  by  an  in- 
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struction  tendered  by  appellant,  that  the  rule  of  reasonable 
doubt  extended  to  every  material  allegation  of  the  indict- 
ment, and  had  also  said  in  another  instruction  that  such  a 
doubt  might  arise  either  from  the  evidence  or  lack  of  evidence 
in  the  case.  The  latter  part  of  the  instruction  in  question,  in 
effect,  it  may  be  said,  advised  the  jury  that  if  all  of  the  evi- 
dence taken  together  satisfied  them  beyond  a  reasonable 
doubt  of  the  defendant's  guilt,  which  was  the  ultimate  ques- 
tion to  be  determined  in  the  case,  that  it  was  sufficient. 

The  rule,  as  settled  by  the  decisions  of  this  court  is,  that 
instructions  upon  a  subject  must  be  considered  and  con- 
strued together  and  are  not  to  be  considered  in  detached 
parts,  and  when  so  considered,  if  they,  as  a  whole,  correctly 
declare  the  law,  they  will  not  be  overthrown  although  some 
fragmentary  or  isolated  parts  thereof  are  not  accurate  or 
clear.  Tested  by  this  rule,  it  may  be  said  that  when  the  en- 
tire series  of  instructions,  which  the  court  gave  on  the  ques- 
tion of  reasonable  doubt,  is  considered  and  construed  to- 
gether, the  jury  were  properly  advised  on  that  subject,  and 
therefore  appellant's  attack  on  that  part  of  the  instruction 
in  controversy  cannot  be  available  in  securing  a  reversal. 
Koemer  v.  State,  98  Ind.  7;  Rhodes  v.  State,  128  Ind.  189; 
Newport  v.  State,  140  Ind.  299 ;  Hauk  v.  State,  148  Ind. 
288;  Mcintosh  v.  State,  161  Ind.  251. 

It  is  true  that  the  doctrine  of  reasonable  doubt  is  applicable 
only  to  the  constituent  elements  of  the  crime  of  which  an  ac- 
cused party  is  charged,  and  to  facts,  or  groups  of  facts,  which 
constitute  the  entire  proof  of  the  material  or  elementary 
facts,  and  the  rule  does  not  apply  or  extend  to  each  item  of 
mere  matters  of  subsidiary  evidence.  Wade  v.  State,  71  Ind. 
685;  Davidson  v.  State,  135  Ind.  254;  Hauk  v.  State, 
supra.  The  proposition,  which  the  court  no  doubt  intended 
to  announce  by  the  figurative  expression  "each  link  in  the 
chain  of  evidence,"  was  that  the  State  was  not  required  to 
prove  beyond  a  reasonable  doubt  every  subsidiary  or  minor 
fact  or  circumstance  in  evidence  which  tended  to  establish 
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the  material  or  essential  facts  upon  which  the  ultimate  ques- 
tion of  the  defendant's  guilt  depended.  This  proposition  is 
a  correct  one  and  is  supported  by  the  cases  last  cited  and 
other  authorities.  The  metaphor  used  by  the  court  might  be 
liable  to  misconstruction,  and  is  therefore  open  to  criticism, 
but,  to  repeat  what  we  have  heretofore  said,  when  the  court's 
charge  upon  the  subject  of  reasonable  doubt  is  considered  as 
an  entirety,  this  inaccurate  expression  is  no  ground,  under 
the  circumstances,  for  a  reversal.  It  is  claimed  by  the  state's 
attorney  that  the  instruction  in  question  was  borrowed  from 
the  decisions  of  a  sister  state.  It  may  be  said  that  the  doc- 
trine of  reasonable  doubt  has  been  so  fully  expounded  by  the 
decisions  of  this  court,  that  it  woidd  seem  to  be  a  rare  oc^ 
casion  which  would  require  a  trial  court  to  go  into  other 
states  in  search  of  the  law  upon  the  subject. 

The  court,  in  one  of  its  series  of  instructions,  told  the  jury, 
in  effect,  that,  if  they  believed  the  defendant  to  be  guilty,  as 
charged  in  the  indictment,  beyond  a  reasonable  doubt,  it 
would  be  their  duty  to  convict  him,  although  they  might  be 
satisfied  that,  prior  to  the  alleged  shooting  in  question,  the  de- 
fendant sustained  a  good  reputation  for  peace  and  quietude. 
The  court  had  previously  properly  instructed  the  jury  upon 
the  question  of  the  defendant's  good  character,  which  had 
been  given  in  evidence,  and  as  to  the  manner  in  which  they 
were  to  weigh  and  consider  this  feature  of  the  case  along 
with  all  the  other  evidence,  and  had  informed  them  relative 
to  the  effect  and  bearing  which  such  character  had  upon  the 
question  of  his  guilt.  Certainly  all  that  can  be  inferred  from 
the  instruction  of  which  appellant  complains,  when  it  is  con- 
sidered along  with  the  other  charge  upon  the  subject  of  good 
character,  is  that  if  the  jury  upon  the  consideration  of  all  the 
evidence  found  the  defendant  guilty  beyond  a  reasonable 
doubt,  then,  under  the  circumstances,  the  mere  fact  that  they 
were  satisfied  that  his  reputation  for  peace  and  quietude  was 
good,  could  not  avail  him  as  a  defense,  and  this  ia  the  only 
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reasonable  inference  that  the  jury  could  have  drawn  from 
the  charge  in  controversy. 

We  have  carefully  examined  all  the  instructions  given,  re- 
fused or  modified,  to  vtrhich  the  argument  or  objections  of  ap- 
pellant's counsel  can  be  said  to  extend,  and  are  fully  satisfied 
that  when  the  entire  charge  of  the  court  to  the  jury  is  con- 
sidered, it,  as  a  whole,  is  as  favorable  to  the  defendant  as  he 
could  legally  demand,  and  we  feel  satisfied  that  none  of  his 
substantial  rights  in  the  premises  can  be  said  to  have  been 
prejudiced  by  the  action  of  the  trial  court  in  either  giving  or 
refusing  to  give  the  instructions,  and  therefore  his  attack 
upon  the  rulings  of  the  court  in  this  respect  must  fail. 

It  is  next  urged  that  the  court  erred  in  not  permitting  the 
witnesses,  Mrs.  Boomershine,  Mrs.  Goar,  and  Mary  Rains,  to 
testify  relative  to  certain  matters.  The  record  does  not,  how- 
ever, disclose  that  appellant  reserved  the  necessary  excep- 
tions to  such  rulings  of  the  court;  hence  no  question  thereon 
is  presented  for  our  consideration.  AppeUant  introduced  a 
^Ir.  Recobs  as  a  witness  and  inquired  of  him  if  a  person,  at  a 
distance  of  114  to  160  or  170  feet,  would  be  in  any  danger  of 
a  shot  fired  from  a  pistol  which  was  exhibited  to  the  witness, 
it  being  the  weapon  used  by  the  appellant  at  the  time  of  the 
alleged  assault.  The  witness  replied  that  he  could  not  tell 
whether  it  would  shoot  with  sufiicient  force  to  kill  a  man  at 
that  distance.  Counsel  for  appellant  seemingly  were  not  con- 
tent with  this  answer,  and  again  propounded  substantially 
the  same  question  to  the  witness  and,  upon  an  objection  being 
interposed  by  the  State  and  sustained  by  the  court,  then  said: 
"We  offer  to  prove  by  this  witness  that  there  would  be  no 
probability  of  inflicting  any  injury  upon  a  person  from  114  to 
170  feet  away  with  this  revolver,  except  the  one  firing  it  was 
a  skilled  marksman."  This  evidence  as  offered  the  court  re- 
jected. It  is  apparent  that  by  this  evidence  appellant  sought 
to  obtain  but  the  bare  opinion  of  the  witness,  and  therefore  it 
was  properly  excluded  for  this  renpon,  if  for  no  other. 

The  judgment  is  fully  sustained  by  the  evidence,  and  it  in 
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no  manner  appears  that  appellant  has  been  prejudiced  in  the 
trial  in  any  of  his  substantial  rights.  Therefore  sound  and 
well  settled  legal  principles  forbid  us  to  interfere  in  the  result 
reached  in  the  lower  court.    Judgment  affirmed. 


GiSE  V.  Cook  et  al. 

[No.  18,684.    FUed  January  4, 1899.] 

Plbadino. — Complaint. — Account,  Action  on, — A  complaint  alleging 
that  the  "pliELintiff  and  defendants  hare  had  mutual  dealings  for 
two  years,  each  keeping  his  own  accountB»  the  items  of  which  are 
numerous;  *  *  *  that  there  is  due  plaintiff  as  a  balance  on  said 
mutual  accounts  about  $200,"  demanding  an  accounting  and  judg- 
ment, is  insufBlcient.  where  the  nature  of  the  dealings  between  the 
parties  is  not  stated  and  no  copy  of  the  account  is  made  part  of 
the  complaint 

From  the  St.  Joseph  Circuit  Court    Affirmed, 

Talbot  &  Talbot^  for  appellant. 

MojTKs,  C.  J. — ^Appellant  brought  this  action  against  ap- 
pellees. Appellees'  demurrer  to  the  complaint  for  want  of 
facts  was  sustained,  and  appellant  refusing  to  plead  f urther, 
judgment  was  rendered  against  him  on  demurrer. 

It  is  insisted  by  appellant  that  the  court  erred  in  sustaining 
the  demurrer  to  the  complaint.  It  is  alleged  in  the  com- 
plaint that  the  '^plaintiff  and  defendants  have  had  mutual 
dealings  for  two  years,  each  keeping  ^-'s  own  accounts,  the 
items  of  which  are  numerous;  that  at  various  times  before  this 
day,  September  12,  1896,  the  plaintiff  offered  to  produce  his 
accounts,  and  requested  the  defendants  to  produce  theirs,  in 
order  to  come  to  a  settlement  of  the  said  accounts,  but  the  de- 
fendants refused  to  produce  their  accounts  and  to  come  to  an 
adjustment;  that  there  is  due  the  plaintiff,  as  a  balance  on 
said  mutual  accounts,  about  $200."  Prayer  for  accounting 
and  judgment. 

Appellant  contends  that  the  complaint  was  suiBcient  to 
withstand  the  demurrer,  for  the  reason  that  "equity  assumes 


76  SUPREME  COURT  OF  INDIANA, 

Gise  V,  Cook.  \ 

jurisdiction  when  accounts  are  mutual."  Whether  or  not 
this  action  was  one  of  equitable  jurisdiction  prior  to  the  code 
of  civil  procedure  is  not  material,  because  such  fact  only 
goes  to  the  question  of  whether  the  cause  is  triable  by  the 
court  or  jury,  and  cannot  affect  the  sufficiency  of  the  com- 
plaint. Section  341  Bums  1894,  section  338  Homer  1897, 
provides  that  a  complaint  shall  contain  '^a  statement  of  the 
facts  constituting  the  cause  of  action,  in  plain  and  concise 
language,  without  repetition,  and  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know  what  is  in- 
tended."  Section  365  Bums  1894,  section  362  Homer 
1897,  provides  that  "when  any  pleading  is  founded  on  a 
written  instrument  or  on  account,  the  original,  or  a  copy 
thereof,  must  be  filed  with  the  pleading." 

The  complaint  in  question  does  not  comply  with  the  re- 
quirements of  these  sections.  It  does  not  state  the  nature  of 
the  dealings  between  appellant  and  appellees.  The  allega- 
tions in  this  respect  are  not  such  that  a  person  of  com- 
mon understanding  can  know  what  is  sued  for,  whether  it  is 
work  or  labor,  goods,  wares  and  merchandise,  money  had  and 
received,  or  what.  The  allegation  that  there  is  due  appellant| 
as  a  balance  on  said  account,  about  $200,  is  a  mere  conclusion 
of  the  pleader,  and  not  the  statement  of  a  fact.  It  is  alleged 
that  each  party  kept  his  account,  yet  appellant  has  not  filed 
his  account,  or  a  copy  of  it,  with  the  complaint  as  an  exhibit, 
or  otherwise  made  the  same  a  part  of  the  complaint  as  re- 
quired by  sections  365, 362, 5i/pra.  The  complaint  was, there- 
fore, insufficient  for  this  reason.  Peden  v.  Maily  118  Ind. 
666;  Lassiter  v.  Jachman^  88  Ind.  118,  120;  City  of  Corir 
nersviUe  v.  Connersville,  etc.y  Co.^  86  Ind.  235;  Wolf  v.  Scho- 
field,  38  Ind.  175. 

It  is  manifest  that  the  court  did  not  err  in  sustaining 
the  demurrer  to  the  complaint.    Judgment  affirmed. 
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Woolverton  bt  al.  v.  The  Town  op  Albany.        Iim  <»I 

[No.  18.661.    Filed  January  5, 1809.] 

HuinciPAL  Corporations.  — CTiangring  of  Boundary  I^'nes.  —  The 
creation,  enlarging,  and  oontraction  of  boundaries  of  municipal 
corporations  are  legislative,  and  not  judicial  functions,  and  may  be 
exercised  without  the  consent,  and  against  the  remonstrance  of 
those  interested,    p,  78, 

Same. — Disannexing  Territory. — Courtaare  Without  Jurisdiction, — 
Where  the  board  of  trustees  of  an  incorporated  town  refuses  to 
act  upon  a  petition,  under  section  8248  Homer  1897,  asking  that 
certain  territory  be  disannexed,  an  action  will  not  lie  to  disannez 
such  territory,    p,  80. 

From  the  Delaware  Circuit  Court.    Affirmed. 

J.  W.  EyaUy  TV.  ^1.  Thompson^  W.  W.  Mann  and  Lincoln 
Leshj  for  appellants. 

R.  8.  Gregory y  A,  C.  Silverburg  and  0.  J.  LotZy  for  ap- 
pellee. 

Monks,  C.  J. — In  1893  appellee  was  duly  incorporated  as 
a  town  by  order  of  the  board  of  commissioners,  under  the  pro- 
visions of  sections  4314-4322  Burns  1894,  sections  3293- 
S301  Homer  1897.  Several  tracts  of  unplatted  land  used 
exclusively  for  agricultural  purposes  were  included  within 
the  boundaries  of  said  incorporated  town.  Afterwards,  in 
1896,  each  of  appellants,  being  the  owners  of  such  tracts  of 
land,  filed  his  petition  with  the  board  of  trustees  of  said  town 
uiider  tlie  provision  of  section  4230  Bums  1894,  section 
3248  Homer  1897,  asking  the  board  of  trustees  of  said  town 
to  modify  the  boundaries  of  said  town  so  as  4;o  exclude  there- 
from said  ixacts  of  land,  and  the  board  of  trustees  refused  to 
act  upon  said  petitions.  Afterwards,  on  January  4,  1897, 
three  and  one-half  years  after  the  order  incorporating  said 
town  was  made,  appellants  commenced  this  action  in  the  court 
below  to  disannex  said  tracts  of  land  from  said  town.  The 
foregoing  facts  are  set  forth  in  said  complaint,  and,  in  addi- 
tion, it  is  alleged,  in  substance,  that  the  promoters  of  said  in- 
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corporation  represented  to  appellants  that  their  land  should 
not  be  taxed  for  town  purposes,  which  representation  was  be- 
lieved and  relied  upon  by  appellants,  and  by  the  citizens  and 
voters  of  said  town,  and  that  by  means  of  said  representa- 
tions the  said  lands  of  appellants  were  included  within  the  in- 
corporated limits  of  said  town;  that  said  lands  are  not  neces- 
sary to  the  gro\vth  of  said  town,  nor  are  they  needed  for  any 
town  purposes,  and  are  less  valuable,  and  receive  no  benefit, 
by  reason  of  their  being  within  the  corporate  limits  of  said 
town,  and  the  only  benefit  said  tracts  of  lands  are  to  said 
town  is  on  account  of  the  tax  derived  therefrom.  Appellee's 
demurrer,  assigning  as  grounds  therefor  want  of  facts,  and 
want  of  jurisdiction  over  the  subject-matter  of  the  action, 
was  sustained  to  said  complaint,  and  appellants  refusing  to 
plead  further,  judgment  was  rendered  against  them.  The 
errors  assigned  call  in  question  the  action  of  the  court  in  sus- 
taining the  demurrer  to  the  complaint. 

It  is  settled  law  that  the  creation,'  enlarging,  and  contrac- 
tion of  the  boundaries  of  municipal  corporations  are  legisla- 
tive, and  not  judicial,  functions,  and  may  be  exercised  by  the 
legislature  without  the  consent,  and  against  the  remonstrance 
of  those  interested.  Paul  v.  Town  of  WalkerioUy  150  Ind. 
563,  and  authorities  cited;  1  Dillon  Munic.  Corp.,  (4th  ed.), 
section  37,  85,  183,  185,  186;  Cooler  Const.  Lim.  (6th  ed.) 
228;  Martin  v.  Dix,  52  Miss.,  53,  24  Am.  Rep.  661;  Norris 
V.  City  of  WacOy  57  Tex.  635;  President  and  Councily  etc.,  v. 
Society yCtCj  24  N.  J.  L.  385 ;  Town  of  Monipelier  v.  Town  of 
East  Montpeliery  29  Vt.  12,  67  Am.  Dec.  748;  Coles  v.  Coun- 
ty of  Madisony  1  111.  154,  12  Am.  Dec.  164;  Qrady  v. 
County  CommissionerSy  etc.,  74  N.  C.  101;  Manly  v.  City  of 
Raleighy  4  Jones  Eq.  (N.  C.)  370;  City  of  St.  Louis  v.  Rus- 
selly  9  Mo.  507;  St.  Louis  v.  Alleny  13  Mo.  400,  412;  Wal- 
den  V.  Dudley y  49  Mo.  419;  Oiboney  v.  City  of  Cape  Oir- 
ardeaUy  58  Mo.  141;  McCormick  v.  St.  LouiSy  etc., 
R.  Co.y  20  Mo.  App.  640;  Darby  v.  Sharon  Hilly  112  Pa.  St 
66,  4  Atl.  722;  Smith  v.  McCarthy,  56  Pa.  St  359;  De- 
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vore^s  Appealy  56  Pa.  St.  163;  State  v.  Lake  City^  25  Minn. 
404;  Coolidge  v.  Brookliney  114  Mass.  592;  Stone  v.  City  of 
Charlestowfiy  114  Mass.  214;  McCallie  v.  Mayor^  etc.y  of 
Chatianoogay  3  Head  (Tenn.)  317;  Wade  v.  City  of  Rich- 
mond,  18  Gratt  (Va.)  583;  Mt.  Pleasant  v.  Beckwith,  100 
U.  S.  514;  Kelley  v.  Pittsburg,  104  TJ.  S.  78;  Town  of  Mil- 
waukee V.  City  of  Milwaukee,  12  Wis.  103;  State  v.  Cin- 
cinnati, 52  Ohio  St.,  419,  40  N.  E.  508,  27  L.  R.  A.  737,  and 
note;  Metcalf  v.  State,  49  Ohio  St.  586,  31  IST.  E.  1076; 
Blanchard  v.  Bissell,  11  Ohio  St.  96;  People  v.  Carpenter, 
24  N.  Y.  86. 

General  laws  providing  the  conditions  upon  which  cities 
and  towns  may  be  incorporated  as  municipal  corporations, 
with  or  without  the  consent  of  those  interested,  and  vesting 
the  power  in  judicial  bodies  to  determine  whether  such  con- 
ditions exist,  and,  if  so,  to  order  such  incorporation,  are  valid. 
Paul  V.  Town  of  Walkerton,  150  Ind.  565,  and  cases  cited; 
Forsythe  v.  City  of  Hammond,  142  Ind.  505,  516-519,  30 
L.  R.  A.  576;  Forsythe  v.  City  of  Hammond,  68  Fed.  774; 
State  V.  Cincinnati,  supra;  Blanchard  v.  Bissell,  11  Ohio 
St.  96;  People  v.  Carpenter,  24  N.  Y.  86;  Devore^s  Appeal, 
56  Pa.  St.  163;  Beach  on  Pub.  Corp.,  sections  399,  406,  408. 

In  such  case  the  creation  of  the  corporation  is  not  the  act 
of  the  court  or  other  body,  but  is  the  act  of  the  law.  If  the 
facts  exist  under  the  law,  the  board  of  commissioners  or  the 
court  of  appeal  has  no  discretion,  and  can  exercise  none,  but 
must  order  the  incorporation  of  such  town  or  city.  Forsythe 
V.  City  of  Hammond,  142  Ind.  505,  517,  518. 

Appellants,  by  filing  their  petition  with  the  board  of  trus- 
tees of  appellee,  under  section  4230  Burns  1894,  section 
3248  Homer  1897,  to  disannex  their  lands  from  said  town, 
and  by  bringing  this  action  against  the  town  for  the  same  pur- 
pose, recognize  the  existence  of  appellee  as  a  municipal  cor- 
poration. The  theory  of  the  complaint  is  that  appellee  was 
incorporated,  but  for  the  reason  set  up  in  the  complaint,  ap- 
pellants are  entitled  to  have  the  boundaries  of  appellee  so 
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changed  as  to  exclude  their  lands.  The  only  statute  on  that 
subject  to  which  our  attention  has  been  called  provides  that 
such  power  may  be  exercised  by  the  boards  of  commissioners 
on  petition  of  the  common  councils  of  cities,  and  the  boards 
of  trustees  of  towns  or  by  the  common  councils  of  cities  and 
the  board  of  trustees  of  towns  upon  petition  of  the  owners  of 
such  real  estate,  upon  the  conditions  therein  set  forth.  Sec- 
tions 4228-4230  Bums  1894,  sections  3247-3249  Homer 
1897. 

Under  the  authorities  cited,  the  power  to  contract  or 
change  the  boundaries  of  a  city  or  town  is  a  legislative  power, 
and  cannot  be  exercised  by  the  courts,  and  as  no  law  fixing 
the  conditions  upon  which  this  may  be  done,  and  vesting  the 
power  in  the  court  to  disannex  territory  or  otherwise  change 
such  boundaries  if  such  conditions  exist,  the  court  below  had 
no  jurisdiction  in  this  action. 

It  follows  from  what  we  have  said  and  the  authorities  cited 
that  the  court  did  not  err  in  sustaining  the  demurrer  to  the 
complaint. 

Judgment  afi&rmed. 

LaPlante  v.  State,  ex  rel.  Goodman,  PBOSECunNa 

Attorney. 

[No.  18,068.    FUed  January  6,  1890.] 

__  Taxation. —  Failure  to  List  Property,-^  Complaint. —In  an  aotion 

M>  ^'  against  a  taxpayer  to  reoover  penalties  for  failure  to  list  property 
}S&  8^1  for  taxation,  each  year's  failure  constitutes  a  separate  cause  of  ao- 
164  6851  tion.  and  should  be  stated  in  a  separate  paragraph  of  the  complaint. 
m    «         pp.  82,  S3. 

Sake. — Harmless  Error, — Overruling  Motion  to  Paragraph  the  Com- 
plaint,— ^The  action  of  the  court  in  overruling  a  motion  to  require 
the  State,  in  an  action  to  recover  the  penalty  for  failure  to  list  prop- 
erty for  taxation,  to  state  each  year's  failure  in  separate  paragraphs 
is  harmless,  where  the  State  elected  to  ask  a  recovery  for  one  par- 
ticular year  only,  p,  83. 
Pleading. — Legal  Capacity  to  Sue,-' Demurrer. — Absence  of  legal 
capacity  to  sue  is  prescribed  by  the  code  as  one  of  the  causes  of 
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demurrer  to  a  complaint,  and  anch  qnestion  cannot  be  presented 
on  appeal  where  the  same  was  not  assigned  as  cause  for  demurrer. 
pp.  83,  S4, 

Taxation.— Aihcr«  to  List  Property.-^Aetion,~^IieUxtor.^AD.  action 
by  the  State  for  failure  to  list  property  for  taxation  is  properly 
brought  on  the  relation  of  the  prosecuting  attorney,    p,  84, 

Same. — Failure  to  List  Property. — Complaint. — A  complaint  in  an 
action  by  the  State  on  the  relation  of  the  prosecuting  attorney  for 
the  leooyery  of  the  penalty  provided  by  statute  for  failure  to  list 
property  for  taxation  which  discloses  that  the  omitted  property 
consisted  of  money,  bonds,  mortgages,  notes,  etc.,  subject  to  taxa- 
tion, is  sufficient  without  averring  the  value  of  the  particular  prop- 
erty,  p.  84* 

SAMX^-^FaUure  to  List  Prqperty.^PeniOltp.—JL  penalty  of  $1,500  for 
failure  to  list  property  for  taxation  is  not  exoesslvey  where  the  evi- 
dence showed  that  defendant  omitted  from  his  tax  list  over  $20,000 
worth  of  property  held  by  him,  subject  to  taxation,  and  converted 
about  $1,800  for  tiie  purpose  of  avoiding  taxation,    p.  84. 

Plbadino.— ^mendmenf.  —  The  action  of  the  court  in  permitting 
plaintiff  to  amend  his  complaint  after  the  jury  was  impaneled,  and 
during  the  trial,  will  not  be  reviewed  on  appeal,  where  an  abuse  of 
discretion  to  the  prejudice  of  defendant's  substantial  rights  is  not 
shown,    pp.  84,  86. 

Appeal  and  EBBOB.---^i7idenee.---Admi<«<on.--JE2sDeep^ion.— No  ques- 
tion is  presented  on  appeal  as  to  the  action  of  the  court  in  sustaining 
an  objection  to  a  question  propounded  to  a  witness  by  merely  reserv* 
ing  an  exception  to  such  ruling,    p.  86. 

iNSTBirenoNB. — Must  he  Considered  Together. ^^ An,  inaoourate  instruc- 
tion will  not  operate  in  reversing  a  judgment,  where  the  instruo- 
tions  considered  as  a  whole  correctly  advised  the  jury  relative  to 
the  law  by  which  they  were  to  be  controlled  in  arriving  at  a  verdict. 
p.  86. 

kSY^Ai^  AND  Ehbor.— .Erroneous  Jn«fruefions.--TF7ia»  Cause  Witt  Not 
he  Reversed  on  Account  of.— The  Supreme  Court  will  not  reverse  a 
judgment  on  account  of  erroneous  instructions,  where  the  evidence 
clearly  establishes  that  appellant  was  guilty  of  the  wrong  imputed 
to  him  under  the  complaint,    p.  86, 

From  the  Knox  Circuit  Court.    Affirmed, 

H.  S.  Cauthorrty  C.  E.  DaiUy  and  H.  8.  Cauthomy  Jr., 
for  appellant. 

W.  A.  CttUop,  C.  B.  Keasinger  and  J.  /•  Ooodman,  for 
appellee. 
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JoBDAN,  J. — This  action  was  prosecuted  against  appellant 
in  the  name  of  the  State  on  the  relation  of  the  prosecuting  at- 
torney, under  section  8465  Bums  1894  (section  55,  Acts 
1891,  p.  217),  to  recover  a  penalty  on  account  of  his  mak- 
ing a  false  and  fraudulent  list  or  schedule  of  his  taxable 
property.  A  trial  by  jury  resulted  in  a  finding  in  favor  of 
the  State  and  the  penalty  assessed  by  the  jury  was  $1,500, 
and,  over  appellant's  motion  for  a  new  trial,  judgment  was 
rendered  upon  the  verdict. 

The  complaint,  among  other  things,  charges  that  appel- 
lant failed  and  refused  to  give  a  true  list  of  his  pergonal 
property  subject  to  taxation  on  the  Ist  day  of  April  for  the 
years  1881  up  to  and  including  the  year  1896;  that  when 
the  assessor  called  upon  him  in  each  of  said  years  for  a  list 
of  all  of  his  personal  property,  including  money,  rights,  cred- 
its, bonds,  and  choses  in  action,  he  returned  to  said  official  a 
list  which  was  not  a  true  and  correct  one  of  his  money, 
rights,  credits,  bonds,  and  choses  in  action,  but  that  he  re- 
turned a  false  and  fraudulent  list  in  this,  to  wit :  That  he 
omitted  from  his  said  list  in  each  of  said  years  certain  de- 
scribed mortgage  notes,  bonds,  cash,  and  choses  in  action, 
which  he,  appellant,  held  and  owned,  subject  to  taxation,  on 
the  1st  day  of  April  of  each  of  said  years.  The  complaint 
also  charges  other  fraudulent  omissions  and  conversions  by 
appellant  of  his  property  for  the  fraudulent  purpose  of  avoid- 
ing taxation,  and  an  itemized  statement  of  the  property 
which  he  failed  to  list  is  filed  with  and  made  a  part  of  the 
complaint. 

Appellant  unsuccessfully  moved  the  court  to  require  the 
plaintiff  to  paragraph  its  complaint,  in  order  that  his  failure 
to  list  property  for  each  of  the  years,  as  therein  charged, 
should  be  stated  in  separate  paragraphs.  The  action  of  the 
cotirt  in  denying  this  motion  is  complained  of,  and  it  is 
claimed  that  it  constitutes  reversible  error.  In  actions  of 
this  kind  to  recover  penalties  for  a  failure  to  list  property 
upon  the  part  of  a  taxpayer,  each    year's    failure    consti- 
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ttites  a  separate  cause  of  action,  and  ought  to  be  stated  in 
a  separate  paragraph  of  the  complaint.  State  v.  Halter j  149 
Ind.  292. 

The  record,  however,  in  the  case  at  bar  discloses  that  the 
court,  in  its  instructions  to  the  jury,  stated  to  them  that  the 
plaintiff  had  elected  to  ask  a  recovery  against  the  defendant 
for  the  year  of  1895  only,  and  it  further  directed  the  jury  in 
its  instructions  to  confine  their  inquiry,  under  the  evidence, 
to  that  year  alone.  Therefore,  under  the  circumstances,  it 
may  be  said  that  it  affirmatively  appears  from  the  record  that 
the  recovery  against  appellant  was  for  the  year  1895,  and  no 
other;  hence,  the  ruling  of  the  court  upon  the  motion  to  para- 
graph must  be  deemed  to  be  harmless,  and  is  not  available  to 
constitute  reversible  error.  This  court  has  held  that,  as  a 
general  rule,  denying  a  motion  to  paragraph  a  complaint  is 
not  sufficient  ground  for  a  reversal  of  a  judgment.  Wabash^ 
etcy  B.  Co.  V.  Booker^  90  Ind.  581.  Appellant  challenges 
the  constitutional  validity  of  the  provisions  of  the  statute  in 
question,  but  we  need  consxune  no  time  upon  the  consider- 
ation of  this  question,  as  the  validity  of  the  law  is  fully  sus- 
tained by  the  decisions  of  this  court.  Burgh  v.  State^  108 
Ind.  132;  State  v.  Halter^  149  Ind.  292. 

A  demurrer  to  the  complaint  upon  the  groimds  of  im- 
proper joinder  of  causes  of  action,  and  insufficiency  of  facts, 
was  overruled,  and  this  ruling  is  assigned  as  error,  and  there- 
under counsel  for  appellant  specify  four  reasons  which,  as 
they  cltdm,  render  the  complaint  fatally  defective:  (1)  It 
does  not  show  the  capacity  of  the  relator  to  prosecute  this  ac- 
tion; (2)  it  does  not  appear  from  the  complaint  that  the  suit 
was  instituted  by  the  proper  relator;  (3)  it  does  not  allege 
that  the  property  omitted  by  appellant  was  of  any  value;  (4) 
a  copy  of  appellant's  tax  list  for  the  year  of  1895  ought  to 
have  been  filed  with  and  made  a  part  of  the  complaint. 

Absence  of  legal  capacity  to  sue  is  prescribed  by  the  code 
as  one  of  the  causes  of  demurrer  to  a  complaint.  Section 
342  Bums  1894,  section  399  Homer  1897.     Appellant,  as 
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we  have  seen,  did  not  assign  this  cause  as  one  for  demurrer; 
hence,  he  is  not  now  in  a  position  to  assail  the  complaint 
upon  that  ground.  Edwards  v.  BeaUy  75  Ind.  401.  The 
complaint  sufficiently  discloses  that  the  action  was  instituted 
on  the  relation  of  the  proper  person^  and  it  also  shows  that 
the  omitted  property  consisted  of  cash,  money,  bonds,  mort- 
gage notes,  etc.^  subject  to  taxation.  This  was  sufficient 
without  averring  the  value  of  this  particular  property.  Swift 
V.  StaUy  3  Ind.  App.  285.  A  copy  of  appellant's  tax  list  or 
schedule  for  the  year  1895  was  not  required  to  be  filed  as 
an  exhibit  with  the  complaint.  State  v.  Halter^  149  Ind. 
292. 

It  is  true,  as  insisted  by  appellant's  learned  counsel,  that 
the  complaint  is  not  a  model  pleading,  but  it  sets  out  facts 
which  constitute  the  wrong  which  the  statute  condenms,  and 
is  substantially  sufficient  to  repel  a  demurrer. 

It  is  next  insisted  that  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial,  and  the  first  contention  is  that  the  pen- 
alty assessed  is  excessive  and  not  sustained  by  the  evidence. 
There  is  evidence  in  the  case  which  shows  that  appellant  on 
April  1,  1895,  owned  and  held  bonds,  money,  stocks,  mort* 
gage  notes,  etc.,  subject  to  taxation,  of  the  value  of  $27,000, 
and  over.  It  appears  from  the  evidence  that  in  that  year  he 
omitted  from  his  tax  schedule  or  list  over  $20,000  of  this 
property,  besides  converting  a  certain  sum  of  money  of  about 
$1,800,  for  the  purpose  of  avoiding  taxation.  We  have  ex- 
amined the  evidence  and  are  satisfied  that  it  fully  sustains 
and  justifies  the  verdict  of  the  jury  and  the  judgment  of  the 
court  thereon. 

After  the  jury  was  impaneled  and  during  the  trial,  the 
court  permitted  the  plaintiff  to  make  an  amendment  to  the 
complaint,  and  objections  are  urged  in  regard  to  this  action 
of  the  court  The  amendment,  however,  was  a  discretionary 
matter  with  the  trial  court  and  it  does  not  appear  that  it  was 
abused  to  the  prejudice  of  any  of  appellant's  substantial 
rights;    hence,  under  a  well  settled  rule,  the  action  of  the 
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court  in  permitting  the  amendment  is  not  open  to  review  in 
this  court  The  complaint  is  also  made  that  the  court  erred 
in  not  permitting  a  witness  named  to  answer  a  certain  ques- 
tion propounded  to  him  by  appellant.  The  record,  however, 
discloses  only  that  this  witness  was  asked  the  question  by 
coimsel  for  appellant,  to  which  counsel  for  appellee  objected, 
and  this  objection  was  sustained  by  the  court  and  an  excep- 
tion reserved  on  the  part  of  appellant.  This  is  not  sufficient 
to  present  any  question  for  our  consideration  in  respect  to 
this  ruling  of  the  court.  Elliott's  App.  Proc.  sec.  748, and 
cases  there  cited;  Rains  v.  StatCy  antey  69. 

Counsel  for  appellant  claim  that  two  of  the  instructions 
given  by  the  conrt  are  erroneous.  We  have  examined  the 
entire  charge  of  the  court  given  to  the  jury,  and  when  the 
instructions  are  considered  and  construed  as  a  whole  and  not 
in  detached  and  isolated  parts,  they  correctly  advised  the 
jury  relative  to  the  law  by  which  they  were  to  be  controlled 
in  arriving  at  a  verdict,  and  hence,  if  the  insistence  of  coun- 
sel relative  to  the  inaccuracy  of  the  instructions  in  question 
be  granted,  it  would  not  operate  in  reversing  the  judgment. 
Rains  v.  State^  supra,  and  cases  there  cited.  Again,  upon 
another  view  of  the  case,  the  evidence  so  clearly  establishes 
that  appellant  is  guilty  of  the  wrong  imputed  to  him  under 
the  complaint,  and  the  one  which  the  statute  condemns,  that, 
were  the  alleged  errors  relative  to  the  instnictions  in  ques- 
tion conceded  to  exist,  this  court,  in  consideration  of  section 
658  R.  S.  1881,  section  670  Burns  1894,  would  not  be  jus- 
tified in  disturbing  the  judgment  of  the  trial  court.  The 
death  of  appellant  since  the  submission  of  this  appeal  being 
suggested,  the  judgment  is  therefore  ordered  by  the  court  to 
be  affirmed  as  of  the  date  of  submission. 
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iw  ^      Hilliker,  Administrator,  v.  Citizens  Street  Rail- 
^S2  420  WAY  Company. 

[No.  18,453.     Filed'jan.  10,  1899.] 

Personal  Injuribs.— PF^n  Death  of  Injured  Person  Abates  the  Ao- 
turn. — In  the  absence  of  statutory  enactments,  actions  for  injuries 
to  the  person  abate  on  the  death  of  the  person  injured,  and  do  not 
survive  to  the  personal  representatives,    p.  87, 

Statutes. — Construction  of  when  ReeruictecL — When  the  legislature 
reenacts  a  statute  of  the  state,  it  adopts  also  the  construction  given 
to  such  statute  by  the  courts  of  the  state  before  such  reenact- 
ment.    p.  88, 

Personal  Injuries.  —  Damages  for  Pain  and  Suffering,  —  ^c^ton 
Abates  with  Death  of  Injured  Person.  ^XJnder  section  282  Homer 
1897,  providing  that  a  cause  of  action  arising  out  of  an  injury  to 
the  person  dies  with  the  person,  except  where  a  right  of  action  is 
given  for  injury  causing  death,  an  action  cannot  be  maintained 
by  an  administrator  for  damages  for  the  physical  pain  and  suffering 
of  his  intestate,  since  such  right  of  action  abates  on  the  death  of  the 
intestate,    pp,  86-89, 

From  the  Marion  Superior  Court.     Afjfirmed. 

Oeorge  W.  Oalviuy  for  appellant. 

W.  H.  Latta  and  Ferdinand  Winter,  for  appellee. 

Monks,  C.  J. — The  appellant  brought  this  action  against 
appellee.  The  complaint  was  in  two  paragraphs,  and  appel- 
lee's demurrer  to  each  paragraph  was  sustaiYied,  and,  appel- 
lant refusing  to  plead  further,  judgment  was  rendered 
against  him  on  demurrer.  The  errors  assigned  call  in  ques- 
tion the  action  of  the  court  in  sustaining  said  demurrer  to 
each  paragraph  of  the  complaint. 

The  first  paragraph  seeks  to  recover  damages,  not  for  the 
death  of  appellant's  intestate,  but  for  physical  pain  and  suf- 
fering, and  the  mental  anguish  caused  thereby,  being  such 
damages  only  as  the  intestate  could  have  recovered  if  he  had 
lived.  It  is  not  averred  in  said  paragraph  that  the  deceased 
left  surviving  him  a  widow  or  next  of  kin,  but,  on  the  con- 
trary, it  is  averred  that  he  left  no  father  or  mother  or  next 
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of  kin  surviving  him.  The  cause  of  action  set  forth  in  said 
paragraph  is  in  tort,  and  the  facts  alleged  would  have  entitled 
the  decedent  to  a  recovery  if  he  had  lived. 

It  is  admitted  by  counsel  for  appellant  that  at  common  law 
the  cause  of  action  set  up  in  the  first  paragraph  of  the  com- 
plaint died  with  the  deceased,  and  did  not  survive;  but  it  is 
insisted  that  the  rule  in  this  respect  was  changed  by  section 
283  Bums  1894,  section  282  Homer  1897,  and  that  under 
the  provisions  of  said  section  the  right  of  the  deceased  to  re- 
cover damages  for  hia  physical  pain  and  suffering,  and 
mental  anguish  caused  thereby,  did  not  die  with  the  de- 
ceased, but  survived,  and  the  same  may  be  recovered  in  an 
action  by  his  administrator.  It  is  settled  law  that,  in  the 
absence  of  statutory  enactments,  actions  for  injuries  to  the 
person  abate  on  the  death  of  the  person  injured,  and  do  not 
survive  to  the  personal  representatives.  BumSy  Adm.y  v. 
Grand  Rapids^  etc.y  R.  Co.y  113  Ind.  169.  Unless,  there- 
fore, some  statute  revives  the  common  law  right  of  action  for 
a  personal  injury,  and  makes  it  survive  the  death  of  the  in- 
jured person  to  his  representatives,  no  cause  of  action  is 
stated  in  said  first  paragraph. 

In  1852  the  legislature  adopted  a  code  of  civil  procedure, 
section  782,  of  which,  2  G.  &  H.  p.  330,  is  ^e  same  as  seo- 
tion  283  Bums  1894,  section  282  Homer  1897,  except  that 
the  last  named  section  contains  in  addition  to  what  is  set  forth 
in  section  782,  supra^  the  words  '^malicious  prosecution."  It 
was  held  by  this  court,  in  Stouty  Adm.y  v.  IndianapoliSy  etc.y 
R.  Co.y  41  Ind  149,  decided  at  the  November  term,  1872,  of 
this  court,  that  a  cause  of  action  arising  out  of  injuries  to  the 
person  died  with  the  person,  and  did  not  survive,  under  the 
provisions  of  section  782,  supra.  The  case  of  Stouty  Adm.y  v. 
IndianapoliSy  etc.y  R.  Co.y  supray  was  cited  with  approval,  and 
the  same  doctrine  declared,  in  IndianapoliSy  etc.y  R.  Co.  v. 
,  Stouty  Adm.y  53  Ind.  143,  decided  in  1876.  See  also  Hilkery 
Adm.y  V.  Kelleify  130  Ind.  356;  Bums,  Adm.»  v.  Orand 
Rapidsy  etc.y  R.  Co.y  113  Ind.  169,  171.    This  was  the  set- 
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tied  judicial  construction  of  said  section  782,  supra^  in 
1881  when  the  present  code  of  civil  procedure  was  enacted 
by  the  legislature.  Section  6  of  said  code,  being  section 
283  Bums  1894,  section  282  Homer  1897,  was  a  reen- 
actment  of  said  section  782,  supra^  of  the  code  of  1852,  ex- 
cept that  the  words  ^^malicious  prosecution"  were  added 
thereto.  It  is  the  settled  rule  that,  when  a  legislature  re- 
enacts  a  statute  of  the  state,  it  adopts  also  the  construction 
given  to  such  statute  by  the  courts  of  such  state  before  such 
reenactment.  Endlich  on  Interp.  of  Stat.,  sections  368,  371, 
and  cases  cited  in  notes;  Suth.  on  Stat.  Con.,  section  256  on 
pp.  336,  337 ;  Black  on  Interp.  of  Stat.,  pp.  161, 162.  It  fol- 
lows, therefo^,  that  the  legislature  in  reenacting  section 
782,  supra,  of  the  code  of  1852,  as  section  283  Burns  1894, 
section  282  Horner  1897,  adopted  the  construction  given  by 
this  court  to  section  782,  supra,  in  the  cases  above  cited,  and 
that  a  cause  of  action  for  injuries  to  the  person  does  not  sur- 
vive, but  dies  with  the  person. 

In  BumSy  Adtn.,  v.  Grand  Rapids,  etc.,  R.  Co.,  113  Ind. 
169,  this  court,  speaking  in  regard  to  the  statutes  on  the  sub- 
ject of  actions  for  the  death  of  another,  said:  'These  statutes, 
while  they  do  not  in  terms  revive  the  common  law  right  of 
action  for  personal  injury,  nor  make  it  survive  the  death  of 
the  injured  person,  create  a  new  right  in  favor  and  for  the 
benefit  of  next  of  kin  or  heirs  of  the  person  whose  death  is 
wrongfully  caused."  In  Louisville,  etc.,  R.  Co.  v.  Qoody- 
Jcoontz,  119  Ind.  Ill,  this  court,  in  speaking  on  the  same 
subject,  at  page  113,  said,  "The  pain  and  suflFering  endured, 
and  the  permanent  injury  resulting  from  the  wounding  or 
maiming  of  a  minor,  are  personal  to  himself,  and  damages 
for  such  pain  and  injuries  are  always  recoverable  for  his 
benefit.  We  know  of  no  principle  or  precedent  which  sus- 
tains a  recovery  of  damages  for  the  death  of  a  human  being, 
no  matter  how  caused,  simply  for  the  purpose  of  enhancing 
the  value  of  the  decedent's  estate.  The  action  is  given  to 
afford  compensation  for  those  who  have  sustained  pecuniary 
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loss  by  the  death,  and  not  for  the  benefit  of  the  decedent's 
estate." 

It  is  evident  that  the  actions  arising  out  of  injuries  to  the 
person,  c>tlier  than  seduction,  false  imprisonment,  and  mali- 
cious prosecution,  which  section  283  Bums  1894,  section 
282  Homer  1897,  provides  do  not  abate  on  the  death 
of  the  person,  are  the  actions  provided  for  in  sections  267, 
285  Bums  1894,  sections  266,  284  Homer  1897.  Under 
said  sections  actions  can  only  be  maintained  by  the  father  or 
mother,  depending  upon  the  facts  of  the  case,  or  by  the  per- 
sonal representative  for  the  benefit  of  the  widow  and  next  of 
kin,  and  not  for  the  benefit  of  the  decedent's  estate.  The 
court  did  not  err,  therefore,  in  sustaining  the  demurrer  to  the 
first  paragraph  of  complaint. 

Appellant  having  failed  to  discuss  the  assignment  of 
error  calling  in  question  the  action  of  the  court  in  sustaining 
the  demurrer  to  the  second  paragraph  of  the  complaint,  the 
same  is  waived.    Judgment  affirmed. 


Studabaeer  v.  Studabaker,  et  al. 

[No.  18,496.    Filed  Nov.  17»  1898.    Rehearing  denied  Jan.  11,  1899.] 

iyRAiSB.—  As9e89ment8,^Injuncti(m. — An  injunction  wiU  not  lie  to 
prevent  the  collection  of  an  assessment  made  for  the  oonstruction 
of  a  public  ditch  for  the  reason  that  the  ditch  was  not  constructed 
according  to  the  plans  and  specifications,  where  the  complaint 
does  not  impute  any  invalidity  to  the  proceedings  establishing  the 
ditch,    pp.  90-96, 

Sams. — Public  Ditch, — Construction, — Duty  of  Engineer, — It  is  the 
duty  of  the  engineer  who  is  appointed  by  the  board  of  commission- 
ers to  superintend  the  oonstruction  of  a  pubUo  ditch,  under  the 
provisions  of  section  5690  et  seq.  Bums  1894,  to  see  that  the  ditch  is 
completed  according  to  the  terms  of  the  contract,  and  upon  the  fail- 
ure of  the  contractor  to  complete  the  work  according  to  contract 
the  engineer  is  invested  with  the  power  to  have  the  job  resold. 
pp,  96,  96. 

Same. — Public  Ditch,^Board  Determines  when  Ditch  is  Computed."^ 
The  board  of  commissioners  determines  when  a  public  ditch,  con- 
structed under  the  provisions  of  section  5690  et  seq.  Bums  1894,  is 
completed  according  to  the  terms  of  the  contract,    p.  96, 
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DRAJNS.'^Completion,— Right  of  Landoumer  to  he  J9ieard.— The  act  of 
1891  (section  5690  et  seq.  Bums  1894)  providing  for  the  construction 
of  public  drains  contemplates  that  the  petition  for  the  proposed 
ditch  shall  remain  upon  the  docket  until  the  final  completion  of  the 
work;  that  when  the  work  is  completed  the  engineer  is  to  make  a 
final  report  to  the  board  for  its  approval,  and  any  landowner  whose 
land  is  affected  by  the  improvement  is  entitled  to  appear  before  the 
board  and  controvert  the  question  of  the  completion  of  the  ditch. 
pp.  96,  97, 

Same.— AMeMvnenfo.  -^Injunction, — Complatni.— Before  an  action  to 
enjoin  the  collection  of  an  assessment  for  a  public  ditch  can  be 
maintained,  the  portion  of  the  tax  which  is  vaUd  mtist  be  paid  or 
a  tender  thereof  made,  and  such  fact  must  be  alleged  in  the  com* 
plaint  or  it  will  not  be  sufficient  to  repel  a  demurrer,    p.  97, 

Same. — Assessments. — Injunctions. — Comptotnt.— An  averment  in  a 
complaint  to  enjoin  the  collection  of  a  ditch  assessment  that  plain, 
tiff  has  paid  all  the  taxes  due  is  but  a  conclusion  of  the  pleader, 
and  will  be  disregarded,    p.  97. 

From  the  Wells  Circuit  Court    Affirmed. 

Levi  Mocky  John  Mock  and  Oeorge  Mock^  for  apj^Uant. 
/.  S,  Daileyy  A.  Simmons  and  F.  C.  Dailey^  for  appellees. 

JoBDANy  J. — Appellees  are  the  auditor  and  treasurer  of 
Wells  count jy  and  appellant  unsuccessfully  sought  to  enjoin 
them  from  selling  her  real  estate  in  satisfaction  of  a  lien  ex- 
isting against  it  growing  out  of  benefits  assessed  for  the  con- 
struction of  a  public  ditch. 

The  complaint  is  in  two  paragraphs,  the  facts  alleged  in 
each  being  substantially  alike.  The  lower  court  held  each 
paragraph  of  the  complaint  insufficient  on  demurrer,  and  this 
ruling  is  the  only  error  assigned  in  this  appeal.  The  first 
paragraph  of  the  complaint,  by  its  averments,  substantially 
discloses  that  in  June,  1892,  under  an  act  of  the  legislature 
entitled  "An  act  concerning  drainage,  etc.,"  approved  March 
7,  1891,  a  petition  for  the  construction  of  a  ditch  was  pre- 
sented to  the  board  of  commissioners  of  Wells  county.  Such 
proceedings  were  had  thereon  that  the  board  appointed  three 
viewers  who  reported  favorably  on  the  construction  of  the 
proposed  ditch  and  designated  the  line,  or  the  route  over 
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which  it  should  be  located,  the  manner  of  its  construction, 
and  the  estimate  of  its  cost,  and  assessed  benefits  to  the  re- 
spective tracts  of  land  which  would  be  benefited  by  the  work, 
including  the  real  estate  of  appellant.  All  of  which  matters 
set  forth  in  such  report  of  the  viewers  appears  to  have  been 
confirmed  and  approved  by  the  board,  and  the  ditch  was  or- 
dered to  be  established,  and  constructed;  and,  for  the  purpose 
of  canring  this  order  into  effect,  the  board  appointed  the  sur- 
veyor  of  the  county  as  an  engineer  to  superintend  the  con- 
struction of  the  ditch.  Contracts  for  the  construction  of  the 
improvement  were  let  accordingly,  the  contractors  executing 
bonds  as  required  by  law. 

The  board  of  commissioners  appear  to  have  issued  bonds 
of  the  coimty  and  negotiated  them  to  raise  money  necessary 
to  pay  the  cost  and  expenses  incident  to  the  construction  of 
the  ditch.  After  letting  the  work,  the  board  directed  that 
the  assessments  against  the  lands  be  placed  upon  the  ditch 
tax  duplicate,  which  order  was  accordingly  carried  into  effect 
by  the  auditor. 

The  complaint  avers  that  the  auditor  "wrongfully,  unlaw- 
fully, and  without  right"  placed  upon  the  tax  duplicate 
against  plaintiff's  real  estate  the  sum  of  $1,422.21  and  it  is 
alleged  that  said  assessment  is  unjust  and  void  for  the  follow- 
ing reasons:  "First,  that  said  ditch  was  never  constructed 
according  to  said  plans  and  specifications  as  mentioned  in  said 
report  and  as  confirmed  by  said  board  of  commissioners,  in 
the  following  particulars,  to  wit,  that  the  excavation  of  said 
ditch  was  made  with  a  dredge  and  the  banks  of  said  ditch 
were  made  perpendicular  and  uneven  with  no  slope  what- 
ever %nd  the  bottom  of  said  ditch  was  uneven,  in  holes,  and 
covered  with  loose  dirt;  that  the  dirt  was  thrown  out  in 
piles  and  no  slope  whatever  given  same." 

As  a  second  reason  it  is  stated,  that,  notwithstanding  the 
specifications  required  the  ditch  to  be  of  a  certain  width  from 
stake  No.  248  to  stake  No.  501,  the  board  of  commis- 
sioners, without  any  "legal  notice  and  contrary  to  law  and  in 
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difiregard  of  plaintiff's  rights"  after  the  contracts  for  the 
construction  of  the  ditch  had  been  let,  and  after  the  assesa- 
ments'had  been  made,  by  an  order  entered  of  record,  changed 
the  specifications  so  as  to  diminish  the  width  of  the  ditch  be- 
tween the  aforesaid  mentioned  stakes. 

It  is  further  averred  that  the  contractors  have  been  dis- 
charged and  that  the  commissioners  do  not  propose  to  com- 
plete the  ditch  and  that,  owing  to  the  fact  that  the  construc- 
tion of  said  work  has  not  been  completed  According  to  the 
original  specifications,  the  work  is  of  no  benefit  to  the  lands 
of  the  plaintiff,  and  that  said  lands  have  been  advertised  for 
sale  on  February  8,  1897,  by  the  auditor  of  the  county  who 
is  proposing  to  sell  the  same  to  satisfy  an  installment  of  said 
ditch  assessment  amounting  to  $489.87.  The  plaintiff,  it  is 
alleged,  '^has  paid  all  the  taxes  justly  due  from  him,"  and  the 
prayer  of  the  plaintiff  is  that  a  restraining  order  be  granted, 
restraining  the  sale  of  the  land  in  satisfaction  of  the  install- 
ment mentioned,  and  that  the  assessments,  on  final  hearing, 
be  adjudged  void,  and  the  defendants  be  perpetually  enjoined 
from  enforcing  the  payment  thereof. 

The  act  under  which  the  proceeding  before  the  board  of 
commissioners  to  construct  the  ditch  in  controversy,  was 
enacted  in  1891.  See  Acts  of  1891,  p.  455,  section  5690 
Bums  1894,  and  sections  following.  The  first  section  of  this 
statute  authorizes  the  board  of  commissioners  to  locate  and 
construct  any  ditch  five  miles  and  more  in  length  upon  the 
filing  of  the  required  petition.  Section  two  designates  the 
number  of  landowners  who  must  petition  for  the  improve- 
ment, and  provides  what  facts  shall  be  set  forth  in  the  peti- 
tion, etc.  The  next  section  provides  for  the  appointment  of 
three  viewers  and  prescribes  their  duties  and  the  character  of 
the  report  which  they  are  required  to  make  to  the  board  of 
commissioners,  etc.  Section  four  relates  to  the  time  to  be 
fixed  for  hearing  the  particular  matters  and  things  set  out  in 
the  report  of  the  viewers;  also,  as  to  the  required  notice  to 
be  given  to  the  several  landowners  of  the  time  fixed  for  the 
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hearing  of  the  report  Section  five  provides  for  the  meeting 
of  the  board,  the  time  fixed  to  hear  the  report,  and  authorizes 
the  commisaioners,  if  they  find  it  to  be  fair  and  juat  according 
to  benefits,  to  approve  and  confirm  the  same.  Sections  six 
and  seven  relate  to  taking  appeals  to  the  circuit  court  by  any 
aggrieved  party,  and  section  eight  makes  provisions  for  fixing 
a  time  to  let  the  contracts  for  the  construction  of  the  work 
and  further  provides  that  the  surveyor  or  engineer  appointed 
by  the  commissioners  shall  be  directed  by  them  to  superin- 
tend  the  letting  of  such  contracts,  and  requires  the  contract- 
ors to  execute  bonds  conditioned  for  the  faithful  perform- 
ance of  their  contracts,  and  for  the  completion  of  the  work 
within  tbe  time  fixed  therein. 

Section  nine,  among  other  things,  provides  for  the  sur- 
veyor or  engineer  appointed  to  superintend  the  construction, 
after  he  has  let  out  the  work,  to  make  a  report  of  his  doings 
to  the  auditor  who  is  authorized  to  approve  the  bonds  of  the 
contractors.  The  board  of  commissioners  under  this  section, 
after  the  report  of  the  engineer  is  made,  is  authorized  to 
either  approve  or  disapprove  the  contracts  let  by  him,  and  it 
is  provided  that  each  contractor  shall  be  liable  on  his  bond 
for  all  delays  after  the  expiration  of  the  time  fixed  for  the 
completion  of  his  respective  job,  and  for  the  payment  of  all 
damages  which  shall  accrue  by  reason  of  his  failure  to  com- 
plete the  same  within  the  time  required. 

Section  ten  provides  that  a  job  not  completed  within  the 
prescribed  time,  shall  be  resold  without  notice  to  the  lowest 
responsible  bidder,  but  the  same  shall  not  be  sold  for  a  sum 
greater  than  the  estimate,  nor  shall  it  be  sold  a  second  time 
to  the  same  party.  Sections  eleven,  twelve,  and  thirteen  pro- 
vide that  when  the  cost  and  expense  of  construction,  and  all 
compensation  and  damages  are  ascertained,  the  commission- 
ers are  to  meet  and  determine  at  what  time,  and  in  what 
number  of  assessments  they  will  require  the  same  to  be  paid, 
and  are  authorized  to  order  the  assessments  as  confirmed  by 
them,  to  be  placed  upon  the  tax  duplicate  against  the  lands 
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assessed,  and  in  order  to  raise  money  to  pay  such  cost  and  ex- 
penses, the  board  is  empowered  to  issue  and  negotiate  the 
bonds  of  the  county,  such  bonds  to  be  secured  and  payable 
out  of  the  money  derived  from  the  assessments,  and  not  oth- 
erwise. Assessments  against  the  lands  benefited,  as  provided 
by  section  twelve,  are  made  a  first  and  paramount  lien 
thereon,  in  the  same  manner  and  form  as  other  taxes. 

Section  fourteen  makes  the  surveyor  or  engineer,  auditor, 
board  of  commissioners,  and  clerk  of  the  circuit  court  liable 
to  a  fine  of  $25  for  the  neglect  of  any  duty  imposed  by  the 
act  in  question;  and  section  seventeen  declares  that  the  col- 
lection of  taxes,  under  the  act,  shall  not  be  enjoined  nor  de- 
clared void  in  consequence  of  any  technical  error  committed 
by  the  viewers,  engineer,  county  auditor,  or  board  of  commis- 
sioners; and  section  nineteen  directs  that  the  engineer  ap- 
pointed to  superintend  the  work  shall  give  a  bond  for  the 
faithful  performance  of  his  duties  and  authorizes  an  action 
thereon  by  any  person  aggrieved  by  his  failure  to  discharge 
such  duties.  By  section  twenty-one,  after  the  construction  of 
the  ditch,  the  landowners  through  whose  lands  it  is  estab- 
lished, are  required  to  keep  it  open  and  free  from  obstruc- 
tions. 

It  is  apparent,  we  think,  that  the  provisions  of  the  above 
act  are  ample  for  the  complete  construction  of  any  ditch  pro- 
posed and  authorized  to  be  established  or  constructed  there- 
under. The  complaint,  however,  proceeds  upon  the  theory 
that  the  installment  of  the  benefits  assessed  against  the  land 
of  appellant,  for  the  payment  of  which  appellees  are  pro- 
posing to  sell  her  real  estate,  is  absolutely  void  for  the  reason 
that  the  ditch  has  not  been  completed  as  provided  for  under 
the  original  specifications.  The  facts  and  matters,  alleged  in 
the  complaint  and  upon  which  appellant  bases  her  right  to 
an  injunction,  do  not  pertain  to  the  original  proceedings  to 
establish  the  ditch. 

Neither  the  proceedings  under  which  the  work  of  con- 
structing the  ditch  was  inaugurated,   nor  the  assessments  as 
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originally  confirmed,  "nor  the  final  order  directing  the  pro* 
posed  work  to  be  carried  into  effect,  are  challenged,  and  all 
of  said  proceedings  or  acts  of  the  commissioners,  under  the 
facts,  must  be  presumed  to  have  been,  in  all  respects,  regular, 
and  as  conforming  to  the  requirements  of  the  law.  The 
complaint  does  not  impute  any  invalidity  to  the  proceedings 
establishing  the  ditch  for  the  reason  that  the  board  of  com- 
missioners was  not  invested  with  jurisdiction  over  the  subject- 
matter,  or  on  account  of  the  absence  originally  of  notice  to 
appellant  whose  land  is  affected  by  the  construction  of  the 
improvement.  By  the  provisions  of  section  seventeen  of  the 
act  itself,  which  provision  is  but  a  recognition  of  the  general 
principle,  no  irregularity  upon  the  part  of  the  board  of  com- 
missioners, or  other  designated  officials,  can  be  made  avail- 
able to  defeat  by  injunction  the  collection  of  taxes  ordered  to 
be  levied  for  the  construction  of  the  work. 

That  a  landowner  cannot  by  a  suit  for  an  injunction 
obtain  a  review  of  the  assessment  of  benefits  against  his  land 
for  the  construction  of  a  public  ditch,  is  settled  by  our  decis- 
ions. If  such  proceedings  are  absolutely  void,  a  suit  for  an 
injunction  can  be  maintained,  but,  if  not  void,  the  plaintiff 
cannot  prevail,  no  matter  how  erroneous  or  irrregular  such 
proceedings  may  be  shown  to  have  been.  Montgomery  v. 
Wasem,  116  Ind.  34d;  IndianapoliSy  etc.,  Gravel  Road 
Co,  V.  State,  ex  rel,  105  Ind.  37;  Sunier  v.  Miller,  Aud.,  105 
Ind.  393;  Cauldwell  v.  Curry,  Treas.,  93  Ind.  363;  Muncey 
V.  Joesty  Treas.,  74  Ind.  409;  Shrack  v.  Covault,  144  Ind. 
260;  Duncan  v.  LanJcford,  Treas.,  145  Ind.  145. 

There  is  no  doubt  but  what  it  is  the  duty,  under  the  law, 
of  the  engineer  who  is  appointed  by  the  board  as  a  superin- 
tendent, to  see  that  the  work  of  constructing  the  ditch  is  fully 
completed,  as  provided  by  the  order  of  the  board  and  the 
terms  of  the  contract.  Racer  v.  State,  131  Ind.  393.  If  a 
contractor  fails  or  neglects  to  complete  his  job  according  to 
his  contract,  the  engineer  is  certainly  the  proper  person,  and 
is  invested  with  the  power  to  have  the  job  resold  as  provided 
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by  section  ten  of  the  act  in  question.  *  See  Commissioners^ 
eicy  V.  Kraussy  53  Ohio  St.  628,  42  N.  E.  831.  While  there 
is  no  express  provision  in  the  statute  requiring  the  board  to 
determine  when  the  ditch  has  been  completed  as  ordered  and 
designated  in  the  contract  of  the  contractors^  still  the  law 
fairly  implies  and  intends  that  the  board  shall  perform  this 
duty.  It  is  an  elementary  rule  that  the  grant  of  a  principal 
power  carries  with  it  all  necessary,  subsidiary  or  implied  pow- 
ers; hence,  the  board  of  commissioners,  under  the  express  au- 
thority conferred  upon  it  by  the  statute,  to  order  the  construc- 
tion of  such  public  improvement,  is  invested  with  such  inci- 
dental or  implied  powers  as  are  necessary  to  fully  carry  out 
the  completion  of  the  work.  The  discharge  of  such  duties  is 
as  incumbent  upon  the  board  as  are  those  expressly  imposed. 

In  practice,  it  may  be  asserted  that  the  law  contemplates 
that  the  matter  of  the  petition  for  the  proposed  ditch,  or 
other  improvement,  shall  remain  upon  the  docket  of  the 
board  of  commissioners  until  the  final  completion  of  the 
work.  The  law,  undoubtedly,  further  contemplates  that  when 
the  work  is  completed  according  to  contract,  the  engineer, 
who  acts  as  a  superintendent,  is  to  make  a  final  report  to  the 
board  for  its  approval,  and  one  of  the  essential  matters,  to  be 
determined  by  the  board  in  approving  such  report,  is 
whether  or  not  the  work  has  been  completed  according  to 
contract. 

Any  landowner,  whose  land  is  affected  by  the  improve- 
ment would  certainly  be  entitled  to  appear  before  the  board 
and  controvert  the  question  of  the  completion  of  the  ditch. 
Smith  V.  Statey  ex  rel.y  117  Ind.  167;  Perkins  v.  Hay  war  dy 
132  Ind.  95.  This  view  of  the  case  is  incompatible  with  the 
contention  of  counsel  for  appellant  that  the  law  is  invalid  for 
the  reason  that  the  landowner  is  afforded  no  opportunity  to 
be  heard  in  respect  to  the  final  completion  of  the  ditch.  The 
mere  fact  that  the  ditch,  in  this  case,  has  not  been  completed 
according  to  the  plans  and  specifications,  cannot  be  accepted 
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as  a  sufficient  groiind  for  enjoining  the  collection  of  the 
assessment.    Muncey  v.  Joest,  Treas.,  74  IncL  409. 

In  the  appeals  of  the  IndianapoliSy  etc.j  Qravel  Road  Co. 
Y.  State,  ex  rel.y  105  Ind.  37,  and  Racer  v.  State,  131  Ind. 
393,  it  was  held  that  the  landowner  could  not  successfully  in- 
terpose as  a  defense  to  the  action  to  collect  the  ditch  assess- 
ment the  fact  that  the  work  had  not  been  done  and  completed 
as  required  by  the  order  of  the  court.  His  remedy,  it  was 
said  in  the  latter  case,  was  to  apply  to  the  court,  whose  agent 
the  drainage  conmiissioner  is,  to  compel  him  and  the  con- 
tractor also  to  perform  their  duties.  If  the  ditch  in  dispute 
has  not  been  completed  according  to  the  terms  of  the  contract 
which  terms,  we  must  presmne,  conform  to  the  original  speci- 
fications and  order  of  the  board  of  commissioners,  and  the 
appellant  has  been  damaged  by  the  failure  to  complete  it, 
imder  the  law,  she  has  a  remedy,  and  ample  provisions  are 
made  by  the  statute  for  enforcing  the  completion  of  the- 
work.  But,  it  is  evident  that,  under  the  facts,  appellant  can 
not  invoke  the  writ  of  injunction  to  defeat  the  collection  of 
the  entire  benefits  assessed  against  her  land. 

If  any  portion  of  the  tax  in  question  is  invalid,  the  part 
thereof  which  is  valid  ought  to  have  been  paid,  or  a  tender 
of  the  money  in  payment  thereof  ought  to  have  been  made 
before  an  action  to  enjoin  the  collection  of  the  residue  could 
be  maintained,  and  such  tender,  if  refused,  must  be  kept  good 
by  paying  the  money  into  court.  These  facts,  in  such  cases, 
must  be  alleged  in  the  complaint  or  it  will  not  be  sufficient 
to  repel  a  demurrer.  Bundy  v.  Summerlandj  Treas.,  142 
Ind.  92,  and  cases  there  cited.  Even  though  it  could  be  held 
that  a  part  of  the  tax  in  dispute  is  illegal,  the  complaint  is 
fatally  defective  in  not  disclosing  that  the  plaintiff  has  com- 
plied with  the  rule  in  respect  to  payment  or  tender.  The 
averment  that  she  has  paid  all  the  taxes  due  is  not  sufficient. 
Such  an  averment  is  but  a  conclusion  upon  the  part  of  the 
pleader  and  therefore  must  be  disregarded. 

Vol.   152—7 
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Neither  of  the  paragraphs  of  the  complaint  .is  sufficient, 
and  the  demurrer  was  properly  sustained.  Judgment  af- 
firmed. 

WiLUAMS  t;.  Ateinson. 

[No.  18,098.    Piled  Jan.  19,  1899.] 

163_«4(     BojnmAxas.-^urveifar'a  Reeord.Svidence.'^A  surreyor's  record, 

[^  J^         melting  that  the  parties  were  present  and  consenting  to  the  surrey, 

"^  without  naming  them,  and  without  disclosing  that  such  parties 

had  consented  in  writing,  or  had  heen  duly  notified  of  the  survey, 

is  not  admissible  in  eiidenoe  to  prove  the  location  of  certain  comers. 

p.  100, 

Saicb.— tSftcrs^yor's  JBsoord. — Notieeof  Surveif.^PreMtmpHon. — ^Where 
the  record  of  a  county  surveyor  fails  to  show  that  the  required 
notice  was  given  to  the  owners  of  land  adjoining  a  line  sought  to  be 
established,  it  will  not  be  presumed  that  notice  was  given,  since  it 
is  no  part  of  the  surveyor's  duty  to  give  such  notice,    pp,  100^  lot, 

Boomuaaa^'Statuiory  Starvey.-^Ihridence.^^A  contract  between  the 

.  owner  of  land  adjoining  a  Uxie  sought  to  be  eetabliflhed  and  a  former 
owner  of  the  land,  which  contract  mentions  the  quantity  of  land 
such  owner  was  to  get,  but  contains  nothing  as  to  the  location  of 
the  disputed  line,  is  not  admissible  in  evidence  to  prove  the  location 
of  such  line.    p.  lOt, 

BAME^^Stahiiary  Survey.^^Emdence. — ^A  letter  to  the  owner  of  land 
adjoining  a  line  sought  to  be  established  from  a  former  owner  of 
such  land»  stating  that  no  private  survey  would  be  recognized  and 
warning  him  to  keep  off  the  land  until  a  legal  survey  should  be 
made»  is  not  admissible  in  evidence  to  prove  the  location  of  the  line 
in  diqmte.   p.  lOB, 

BAXE.—Agreement  of  Landotcnen  that  New  Survey  be  Made.-^Axx 
agreement  between  adjoining  landowners  that  a  survey  be  made 
does  not  justify  the  surveyor  in  changing  a  comer  or  line  lawfully 
established  by  previous  survey,    pp  lOf,  lOS. 

Samb. — ^Lando«ni€r  Does  Not  Waive  Bighte  Under  Previous  Survey 
by  a  Demand  for  Neu>  Survey. — A  demand  for  a  survey,  or  the 
consent  of  the  owner  of  lands  that  a  survey  may  be  made,  is  not  an 
admission  that  the  location  of  a  comer  or  line  b  uncertain,  or  that 
they  have  been  inoorreotiy  located  by  a  previous  survey,  nor  is  it  a 
waiver  of  any  right  such  owner  has  under  a  previous 
j9>.  los^  104 

From  the  Newton  Circuit  Court    Beversed. 
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Stuart  Bros.  &  Hammandy  E.  Grant  Hall  and  J.  W.  Dyer^ 
for  appellant. 
Daniel  Fraser  and  W.  U.  lahaniy  for  appellee. 

DowuNG,  J. — ^Frank  Atkinson  and  Rachel  Atkinson,  who 
were  the  plaintiffs  below,  appealed  from  a  statutory  survey 
made  by  one  Gavis  to  the  Benton  Circuit  Court.  The  survey 
appealed  from  was  set  aside,  and,  upon  the  appointment  and 
order  of  the  court,  a  seccmd  madefy  was  made  by  one  E^olb. 

Frank  Atkinson  and  Rachel  Atkinson  again  appealed.  The 
venue  of  the  court  was  changed  to  Newton  county,  and  a  trial 
in  the  Newton  Circuit  Court  resulted  in  a  verdict  and  judg- 
ment against  the  survey  so  made  by  Kolb. 

Motions  for  a  new  trial  and  in  arrest  of  judgment  were 
made  and  overruled,  and  exceptions  were  taken  to  these  de- 
cisions.. 

The  judgment  upon  the  verdict  directed  that  the  £olb 
survey  be  set  aaide^  and  that  Lewis  S.  Aster,  a  competeiit  sur- 
veyor, be  api>ointed  to  make  a  new  survey,  and  to  establish 
the  line  between  sections  twenty-eight  and  twenty-nine,  in 
township  twenty-four  north,  range  seven  west,  in  Benton 
county.  There  was  also  a  judgment  for  costs  against 
Williams.  From  this  judgment  Williams  appealed  to  this 
courts  and  the  errors  assigned  are  the  overruling  of  the  mo- 
tions for  a  new  trial  and  in  arrest  of  judgment 

Frank  Atkinson  seems  to  have  no  interest  in  the  contro- 
versy. 

As  the  motion  in  arrest  of  judgment  is  not  discussed  in- 
appellant's  brief,  the  objection  to  the  ruling  on  this  motion  is 
waived. 

The  reasons  for  a  new  trial  which  we  consider  material, 
relate  to  the  admission  in  evidence  of  a  supposed  record  of 
what  is  referred  to  as  the  Robertson  survey;  the  exclusion 
of  certain  documentary  evidence  offered  by  appellant;  and 
the  giving  of,  and  refusal  to  give  certain  instructions. 

By  the  admission  of  counsel  for  appellees,  the  substantial 
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controversy  is  as  to  the  admissibility  in  evidence  of  the  so- 
called  Robertson  survey. 

Upon  the  trial  below,  the  appellees  were  permitted  to  in- 
troduce in  evidence,  over  the  objection  and  exception  of  the 
appellant,  the  following  writing: 

"Wm.  T.  Rowe. 


I  Al B C 

O  O  '      o 


1 


**The  parties  present,  and  consenting  to  survey  and  loca- 
tion of  comers.  James  Howeth  and  Thomas  Crawson  were 
sworn  as  chain-carriers,  perpetuated  section  comer  between 
sections  20-21,  28-29  in  town.  24  north,  range  7  west,  by  a 
post  at  'A,'  thence  located  qr.  section,  or  1-2  mile  comer  at 
*C,^  by  oak  post  marked  1-4  s.  and  also  the  1-2  1-4  sec.  comer 
between  *A'  *C,'  by  oak  post  marked  1-2  1-4  8.  H.  Robert- 
son, Co.  Surveyor.     Surveyed  May  14th  1863.*'  • 

The  action  of  the  court  in  admitting  this  paper  in  evidence 
was  erroneous.  As  the  law  stood  ^hen  this  survey  is  alleged, 
to  have  been  made,  ten  days'  notice  of  such  survey  was  re- 
quired as  to  the  resident  owners  of  the  adjoining  lands,  or,  if 
such  owners  were  nonresidents  of  the  county,  three  weeks' 
notice  by  publication  in  a  newspaper  nearest  to  such  land, 
unless  all  the  proprietors  of  the  lands  adjoining  the  comer 
which  the  county  surveyor  was  required  to  establish  or  per- 
petuate, and  the  line  which  he  was  required  to  view  and 
establish,  were  present  and  consenting  to  the  survey,  or  had 
consented  thereto  in  writing.    1  R.  S.  1852,  p.  469. 

The  supposed  record  of  the  Robertson  survey  wholly  fails 
to  show  that  any  notice  was  given,  or  that  all  the  proprietors 
of  the  lands  adjoining  the  comer  to  be  perpetuated  and  the 
line  to  be  established  were  present  and  consenting  to  the  sur- 
vey, or  that  they  had  so  consented  in  writing.  The  words, 
"The  parties  present  and  consenting  to  survey  and  location 
of  comers,"  do  not  import  that  aU  the  proprietora  of  (he 
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lands  to  he  affected  by  such  survey  were  present  and  consent- 
ing. Who  the  ^^parties'^  so  alleged  to  be  present  were^  or 
whether  they  were  the  owners  of  the  lands  adjoining  the 
comers  to  be  perpetuated,  or  the  lines  to  be  viewed  and  estab« 
lished,  does  not  appear.  To  render  the  supposed  record  admis- 
sible in  evidence,  the  names  of  such  owners  of  the  adjoining 
lands  as  were  present  should  have  been  set  out,  or  it  should 
have  been  shown  by  other  evidence  that  they  had  been  duly 
notified,  had  consented  in  writing  to  such  survey,  or  were 
present  and  consenting  to  it.  Such  evidence  by  parol  or  in 
writing  woidd  have  been  competent.  This  omission  in  the 
document  offered  was  not  supplied  by  any  kind  of  proof.  If 
notice  was  not  given  to  the  adjoining  landowners,  or  if  they 
did  not  consent  in  writing,  or  were  not  present  and  consent* 
ing,  the  surveyor  had  no  authority  to  establish  or  perpetuate 
a  comer,  or  to  view  and  establish  a  line,  and  his  proceedings 
under  such  circumstances  were  void.  This  defect  in  the  sup- 
posed record  is  not  obviated  by  any  presumption  that  the 
officer  did  his  duty.  It  was  not  his  duty  to  notify  the  pro- 
prietors of  adjoining  lands,  to  bring  them  before  him,  or  to 
obtain  their  consent  to  the  survey.  The  cases  referred  to  by 
counsel  for  appellees  in  support  of  the  proposition  that, 
where  a  public  record  is  silent  as  to  notice,  the  law  will  pre- 
sume that  notice  was  given,  relate  only  to  courts  of  general 
jurisdiction.  Where  the  court  is  one  of  inferior  and  limited 
jurisdiction,  such  as  the  court  of  a  justice  of  the  peace,  no 
such  presumption  is  indulged,  but  it  must  affirmatively 
appear  that  notice  was  given.  Ohioy  etc.y  B.  Co.  v.  ShultZy  31 
Ind.  150;  State  v.  Oachenheimer^  30  Ind.  63. 

It  is  said  in  Strosser  v.  City  of  Fort  WaynCy  100  Ind.  443 : 
"The  right  to  notice  is  a  fundamental  one,  and  it  is  a  rule  of 
wide  application,  that,  in  order  to  take  from  a  citizen  any 
rights,  or  impose  upon  him  any  burdens,  notice  of  some  kind 
must  be  given  him." 

This  rule  applies  as  well  to  statutory  proceedings  where 
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notice  is  required,  such  as  official  surveys  of  lands,  as  to  the 
proceedings  of  courts. 

The  exclusion  by  the  court  of  the  written  agreement 
between  appellant  and  Templeton,  the  assignee  of  Cephas 
Atkinson,  a  former  owner  of  section  twenty-eight,  was 
proper.  While  the  contract  mentioned  the  quantity  of  land 
appellant  was  to  get,  it  afforded  no  evidence  of  the  true  loca- 
tion of  the  disputed  comer  or  line. 

Appellant  offered  in  evidence  a  letter  from  Templeton, 
the  assignee  of  Cephas  Atkinson,  stating  that  no  private  sur- 
vey made  by  appellant  would  be  recognized,  and  warning 
appellant  to  keep  off  of  section  twenty-nine  (then  beld  by 
Templeton  as  such  assignee)  until  a  legal  survey  should  be 
made  and  the  comers  and  lines  legally  established.  The 
court  sustained  an  objection  to  this  evidence,  and,  we  think, 
correctly.  It  proved  nothing,  and  no  advantage  could  inure 
to  appellant  from  any  supposed  admissions  made  in  it. 

The  court  of  its  own  motion  gave  to  the  jury  instractions 
numbered  eleven  and  twelve,  to  which  appellant  excepted. 
Both  of  these  instructions  were  based  upon  the  record  and 
documentary  evidence  of  the  Robertson  survey,  ^ieh,  as 
we  have  decided,  was  improperly  admitted.  While  these  in- 
structions might  be  unobjectionable  under  some  circum- 
stances, as  abstract  statements  of  the  law,  they  were  not  ap- 
plicable to  the  facts  of  this  case,  and  were  calculated  to  mis- 
lead the  jury.  The  court  having  permitted  the  record  of 
the  Robertson  survey  to  be  given  in  evidence,  and  no  proof 
that  the  owners  of  the  adjoining  lands  affected  by  that  survey 
were  present  and  consenting  thereto  having  been  made,  ex- 
cept such  as  was  furnished  by  the  recital  in  that  record, 
these  instructions  authorized  the  jury  to  find  from  that  re- 
cital alone,  that  such  owners  were  present  and  consenting  to 
the  survey.    This,  we  think,  was  error. 

Appellant  also  complains  of  instruction  numbered  two, 
given  by  the  court  at  the  request  of  appellees,  but  the  objec- 
tion is  not  well  taken.     The  instruction  states  the  law  cor- 
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rectly.  An  agreement  between  landowners  that  a  Borvey 
shall  be  made  does  not  justify  the  surveyor  in  changing  a 
comer  or  line  lawfully  established  by  a  previous  survey. 

The  rulings  of  the  court  in  refusing  to  give  instructions 
numbered  one,  two,  three,  and  four  are  called  in  question. 
These  instructions  informed  the  jury,  in  substance,  that  they 
should  not  consider  the  Robertson  survey,  of  which,  as  we 
have  seen,  there  was  no  proof;  that  the  question  they  were  to 
try  was  whether  the  Eolb  survey  was  corrrect;  that  the  Rob- 
ertson survey  was  not  conclusive  as  to  the  location  of  the 
comer  in  dispute,  and,  if  considered  at  all,  it  was  to  be  con- 
sidered in  connection  with  other  evidence  in  the  case;  and 
that  the  jury  were  to  determine,  upon  the  whole  of  the  evi- 
dence, whether  the  Eolb  survey  was  substantially  correct 
and  conformed  to  the  original  government  survey. 

These  instructions  stated  the  law  correctly,  and  should 
have  been  given. 

The  last  point  discussed  by  appellant's  counsel  is  the  legal 
effect  of  an  agreement,  signed  by  each  of  the  proprietors  of 
lands  adjoining  the  disputed  comer  and  line,  substantially 
as  follows: 

'Tor  the  purpose  of  establishing  the  southwest  comer  and 
the  northwest  comer  of  section  twenty-eight  (28)  and  the 
line  dividing  said  section  twenty-eight  (28)  from  section 
twenty-nine  (29),  and  perpetuating  the  same,  in  township 
twenty-four  (24)  north,  of  range  seven  (7)  west,  in  the 
county  of  Benton,  and  State  of  Indiana,  and  for  the  purpose 
of  saving  the  expense  of  publication  and  service  of  notice,  I 
hereby  waive  service  as  required  by  statute,  and  consent  that 
such  survey  may  be  had  on  Thursday,  May  9,  1895,  and 
hereby  represent  that  I  am  the  owner  of  the,  etc.,  etc.,  in  said 
county  and  State."     [Signed  by  owner  of  land  described.] 

It  is  contended  by  counsel  for  appellant  that  this  paper 
operates  as  a  waiver  of  former  surveys  and  is  an  agreement 
to  disregard  them.  We  put  no  such  construction  on  it.  The 
sole  and  only  effect  of  this  agreement  was  to  dispense  with 
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the  notice  required  bj  the  statute.  Wood  v.  Kuper^  150  Ind. 
622. 

Neither  a  notice  by  the  owner  of  lands  that  he  will  cause 
an  official  survey  to  be  made^  nor  the  consent  of  such  owner, 
in  writing  or  otherwise,  that  a  survey  may  be  made,  for  the 
purpose  of  establishing  comers  or  lines,  operates  as  a  waiver 
or  abandonment  of  any  right  such  owner  may  have  under 
previous  surveys.  Such  notice  or  consent  does  not  in  any 
manner  or  to  any  extent  set  aside  former  surveys  or  authorize 
any  one  to  disregard  them.  A  demand  for  a  survey,  or  the 
consent  of  the  owner  of  lands  that  a  survey  may  be  made,  is 
not  to  be  construed  as  an  admission  that  the  location  of  a  cor- 
ner or  line  is  uncertain,  or  that  such  comers  or  lines  have 
been  incorrectly  located  by  any  previous  survey,  or  that  any 
comer  or  line  established  or  located  by  a  former  survey  is  to 
be  set  aside. 

For  the  errors  of  the  court  in  admitting  the  record  of  the 
Robertson  survey,  and  in  giving  and  refusing  to  give  the  in- 
structions referred  to  in  this  opinion,  the  judgment  is  re- 
versed, with  instructions  to  grant  a  new  trial. 


Stobbheb  v.  The  Peoples  Savings  Bake  of  the 

City  op  Evaksville. 

[No.  18.S69.    Filed  January  13,  1809.] 

Uffi    104l 

iS  5oq|  Mbchakic's  LnHf .— Forectoffure  of  Mortgcige,— Expiration  of  Lien. — 
A  mechanic's  lien  which  was  foreclosed  within  one  jear,  as  provided 
hj  section  7259  Bums  1894,  without  making  a  mortgagee  of  the 
premises  a  party,  is  void  as  to  such  mortgagee  at  the  expiration  of 
one  year  from  the  time  the  notice  of  the  intention  to  hold  the  lien 
was  filed. 

From  the  Vanderburgh  Circuit  Court.    Affirmed. 

William  Reister^  for  appellant. 
James  T.  Walker ^  for  appellee. 

Monks,  C.  J. — ^In  1890  a  mortgage  was  executed  to  appel- 
lee on  certain  real  estate  in  Evansville,  Indiana,  to  secure  a 
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loan  made  to  the  mortgagor,  which  mortgage  was  duly  re- 
corded. Afterwards,  in  1894,  appellant  filed  in  the  office  of 
the  recorder  of  Vanderburgh  county,  Indiana,  a  notice  of  in- 
tention to  hold  a  mechanic's  lien  on  the  same  real  estate  for 
work  and  labor  done  and  performed  and  for  material  tux- 
nished  in  the  erection  of  a  building  on  said  real  estate.  Said 
notice  was  filed  ydthin  sixty  days  after  the  last  item  of  labor 
or  material  was  furnished,  and  said  mechanic's  lien  was  in  all 
respects  valid.  An  action  was  commenced  in  the  court  be- 
low within  one  year  from  the  time  said  notice  was  filed,  and 
on  March  26,  1896,  said  mechanic's  lien  was  foreclosed,  and 
said  real  estate  ordered  sold  to  pay  the  same.  Appellee  was 
not  made  a  party  to  said  action*  On  Jime  24,  1896,  appellee 
commenced  this  action  against  the  mortgagors  to  foreclose 
said  mortgage  executed  in  1890,  making  appellant  and  other 
junior  lienholders  defendants.  Appellant,  for  answer  to  ap- 
pellee's complaint  to  foreclose  said  mortgage,  set  up  said  me- 
chanic's lien  and  decree  foreclosing  the  same,  alleging  that 
said  mechanic's  lien  was  for  labor  and  material  furnished  in 
the  erection  of  a  building  upon  said  real  estate  after  the  exe- 
cution of  said  mortgage  thereon,  and  that  said  mechanic's 
lien  on  said  building  so  erected  was  superior  to  the  lien  of 
appellee's  said  mortgage  thereon,  under  the  provisions  of  sec- 
tion 7266  Bums  1894.  The  court  below  held  that  the  lien 
of  said  mortgage  was  superior  to  the  mechanic's  lien  on  said 
building,  and  rendered  judgment  accordingly. 

It  is  provided  in  section  7256,  supra^  being  section  2  of 
an  act  approved  March  9,  1889  (Acts  1889,  p.  257),  that 
when  land  is  encumbered  by  a  mortgage,  and  a  building  is 
erected  thereon,  the  mechanic's  lien  on  said  building  is  su- 
perior to  the  lien  of  the  mortgage  thereon,  and  the  build- 
ing may  be  sold  to  satisfy  the  mechanic's  lien,  and  removed 
within  ninety  days  by  the  purchaser.  It  is  insisted  by  appel- 
lant that  under  said  section  the  mechanic's  lien  on  the  build- 
ing erected  on  the  real  estate  described  in  the  mortgage  and 
notice  of  mechanic's  lien  was  superior  to  the  lien  of  said  mort- 
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gage,  and  that  he  was  entitled  to  a  decree  for  the  sale  of 
said  building  to  pay  said  mechanic's  lien,  and  that  the  pur- 
chaser under  such  decree  would  have  the  right  to  remove 
said  building  within  ninety  days. 

It  is  not  necessary  for  us  to  determine  as  to  the  conectness 
of  this  contention  of  appellant,  for  the  reason  that,  if  such 
right  existed,  he  has  not  asserted  it  within  the  time  re- 
quired by  the  statute.  The  laws  of  this  State  require  that,  to 
enforce  a  mechanic's  lien,  the  action  must  be  commenced 
within  one  year  from  the  time  of  the  filing  of  the  notice  in 
the  recorder's  office,  or,  if  credit  be  given,  within  one  year 
from  the  expiration  of  such  credit,  and  if  not  commenced 
within  the  time  mentioned  the  same  is  null  and  void.  Seo- 
tion  7259  Bums  1894,  Acts  1889,  p.  258;  Union  Na^.^  ete.^ 
Assn,  V.  HeJberg^  posty  139;  Deming-CoUbornj  etc.,,  Co.  y. 
Union  Nat.y  etc.,  Assn.,  151  Ind.  463. 

In  Union  Nat,  etc.^  Asan.  v.  HeJbergy  supra,  an  action  to 
foreclose  a  mechanic's  lien  had  been  commenced  within  the 
time  fixed  by  statute,  and  the  same  foreclosed.  Afterwards 
said  real  estate  was  sold  on  said  decree.  After  the  expiration 
of  the  time  within  which  the  law  requires  an  action  to  fore- 
close a  mechanic's  lien  to  be  commenced,  a  person  holding  a 
mortgage  on  said  real  estate  which  was  junior  to  said  me- 
chanic's lien,  but  who  was  not  made  a  party  to  the  action  to 
foreclose  said  mechanic's  lien,  commenced  an  action  to  fore- 
close the  same,  and  made  the  purchaser  of  said  real  estate, 
under  said  decree  of  foreclosure,  a  party  defendant,  and  this 
court  held  that  said  mechanic's  lien  was  void,  as  against  said 
mortgage  lien,  for  the  reason  that  no  proceeding  had  been 
commenced  to  enforce  said  mechanic's  lien,  as  against  said 
mortgage,  within  the  year  fixed  by  statute.  Deming-Colr 
bom,  etc.,  Co.  v.  Union  Nat.,  etc.,  Assn.,  supra,  is  to  the  same 
effect.  In  this  case  appellant  claims  that  the  lien  of  appel- 
lee's mortgage  on  said  building  was  junior  to  the  mechanic's 
lien;  but  it  will  be  observed  that  appellee,  the  holder  of  said 
mortgage,  was  not  made  a  party  defendant  or  otherwise,  in 
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the  action  to  foreclose  said  mechanic's  lien,  and  that  no  action 
was  commenced  against  the  appellee  to  enforce  said  mechan- 
ic's lien  within  the  time  required  by  law.  Said  mechanic's 
lien  was,  therefore,  null  and  void,  as  against  appellee's  mort- 
gage, under  the  law  as  declared  in  the  cases  above  cited. 

Other  reasons  are  urged  to  sustain  the  action  of  the  trial 
court,  but,  having  reached  the  conclusion  that  the  mechanic's 
lien  is  null  and  void  as  against  said  mortgagee,  it  is  not  neces- 
sarv  that  they  be  considered.  Finding  no  error  in  the  reo- 
ori  the  judgment  is  affirmed. 


CopsLAND  V.  Ths  Town  of  Sheridan. 

[No.  18,848.    Filed  Oct.  85, 1888.    Beboaring  denied  Jan.  18, 1889.] 

StA'nJTts.'- Amendment. —  Act  of  1S86.^  IniooBioating  Liquan,^ 
iMetiM.— TovtM.— The  act  of  April  10, 1885  (Acta  1886,  p.  171),  for 
the  incorporation  of  towns,  authorizing  the  trustees  thereof  to 
license  the  sale  of  intoxicating  liquors,  is  void,  since  it  is  an  amend- 
ment of  the  act  of  March  1,  1877,  held  hj  the  Supreme  Court  to  be 
invalid,    p.  109. 

Irtoxscatdio  Liquobs.— lioenae  by  Town,^Bj  the  aot  of  Mardi  81, 
1879  (Acts  1879.  p.  201),  the  seventh  clause  of  the  act  of  1858  was 
amended  so  as  to  authorize  town  trustees  to  license  the  sale  of 
Tinons,  malt,  and  other  intozloating  liquors,  charging  a  ttoense  fee 
not  to  exceed  the  amount  required  by  the  statutes  of  the  State  to 
sell  or  retail  intoxicating  liquors;  the  sum  then  required  by  the 
State  for  a  license  to  sell  spirituous,  vinous,  and  malt  liquors,  was 
flOO;  and  for  a  license  to  sell  vinous  and  malt  Uquora  only,  $50. 
HMf  that  construing  said  laws  together  a  town  had  the  right  to 
issue  a  license  to  sell  intoxicating  iiqnon  generally,  and  ofaaige  a 
license  fee  of  f  100.   pp.  110,  111. 

From  the  Hamilton  Circuit  Court.    Affirmed. 

EderJtarter  £  Mull,  for  appellant. 
Oaviuy  Coffin  &  Davis,  for  appellee. 

HowABPy  J. — Appellant  was  convicted  of  having,  within 
the  corporate  limits  of  the  town  of  Sheridan,  sold  intoxicat- 
ing liquors  in  a  quantity  not  less  than  a  quart,  to  wit:  two 
quarts  of  beer,  to  be  then  and  there  drunk  as  a  beverage, 
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without  having  a  license  so  to  do^  contrary  to  the  provisions 
of  an  ordinance  of  said  town,  passed  June  15,  1896. 

The  ordinance  in  question  provided  for  a  license  fee  of 
$100.  It  is  contended  that  the  town  had  no  authority  to  pass 
such  an  ordinance,  and  that,  even  if  it  had  such  authority,  it 
could  not  pass  an  ordinance  which  should  exact  more  than 
$50  as  a  license  fee  for  selling  vinous  and  malt  liquors. 

It  is  conceded  that  whatever  power,  if  any,  the  town  had 
to  pass  the  ordinance  in  question,  if  not  conferred  by  some 
original  act  of  legislation,  must  be  derived  from  the  seventh 
clause  of  section  22  of  the  act  of  1852  for  the  incorpora- 
tion of  towns,  as  the  same  has  since  been  amended.  The 
power  of  the  town,  as  originally  given  in  that  clause,  was, 
^'To  license,  regulate,  or  restrain  auction  establishments,  trav- 
eling peddlers,  and  public  exhibitions  within  the  corpora- 
tion." 1  G.  &  H.  619,  1  E.  S.  1852,  p.  482.  This  of 
course,  gave  no  power  to  license  the  sale  of  intoxicating 
liquors. 

By  an  act  approved  March  2,  1855,  an  attempt  was  made 
to  amend  section  22  of  the  act  of  1852,  supra^  by  adding  to 
the  original  sixteen  clauses  three  additional  ones,  but,  setting 
out  only  the  new  clauses,  the  seventeenth,  eighteenth  and 
nineteenth  (Acts  1855,  p.  128,  1  Davis  R  S.,  p.  878,  at 
880, 1  G.  &  H.,  at  p.  625);  but  the  amendatory  act  was  held 
void  for  failure  to  set  out  the  full  section  as  amended.  Caw- 
ley  V.  Town  of  BushviUe,  60  Ind.  327. 

A  like  failure  resulted  from  the  attempt  made  by  an  act 
of  March  11,  1867,  to  amend  the  seventh  clause  of  said  sec- 
tion— ^the  clause  here  under  consideration — ^the  legislature 
having  again  failed  to  set  out  the  whole  section  as  amended. 
Acts  1867,  p.  220,  8  Davis  R.  S.,  p.  121;  Town  of  Martins- 
ville V.  Friezey  33  Ind.  507. 

By  an  act  approved  March  1,  1877,  a  third  attempt  was 
made  to  amend  said  section,  this  time  also  with  the  intent  to 
reach  clause  seventh  and  authorize  towns  to  license  the  sale 
of  intoxicating  liquors.     Acts  1877,  Keg.  Sess.,  p.  144,  sec- 
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tion  3333,  R.  S.  1881.  But  the  effort  again  failed  for  the 
reason  that  the  legislature  attempted  to  secure  the  object  in 
view  by  amending  the  void  act  of  March  2,  1855,  supra. 
Carr  v.  Town  of  Fowler^  74  Ind.  590. 

A  fourth  effort  to  amend  the  section  was  made  bj  an  act 
approved  April  10,  1885.  Acts  1885,  p.  171,  section  4357 
Bums  1894,  section  3333  Homer  1897,  section  4462  Thom- 
ton  1897.  This  last  act  seems  to  have  been  regarded  by  the 
court  below,  as  it  evidently  was  also  by  all  the  late  compilers 
of  our  statutes,  as  a  valid  law.  It  appears,  however,  on  ex- 
amination, that  the  act  was  but  an  amendment  of  the  void  act 
of  March  1,  1877,  supra.  It  must  consequently  be  also  void, 
since,  ^^a  valid  law  cannot  be  enacted  by  amending  an  invalid 
and  void  law."  Cowley  v.  Town  of  Ru^hvilUy  60  Ind.  327. 

By  an  act  approved  March  6,  1897,  however,  (Acts  1897, 
page  176,  section  3333a,  Homer  1897),  it  is  admitted  that 
the  legislature  has  finally,  by  an  independent  statute,  given 
to  towns  the  power  to  license  by  ordinance  the  sale  of  in- 
toxicating liquors.  Still,  although  the  act  of  1897  may  ap- 
ply to  all  future  cases,  yet,  as  the  ordinance  before  us  was 
passed  June  15, 1896,  it  is  plain  that  this  last  act  can  have  no 
effect  in  the  case  at  bar. 

But  counsel  for  appellee  cite  us  to  an  act  approved  March 
81,  1879  (Acts  1879,  p.  201),  which,  though  overlooked  by 
the  compilers  of  the  revision  of  1881,  and  by  all  subsequent 
compilers  of  the  statutes,  and  even  by  this  court — ^in  Clevenr 
ger  v.  Town  of  RushvUlej  90  Ind.  258,  where,  by  oversight^ 
the  void  act  of  1877,  supra^  was  relied  on — seems,  neverthe- 
less, to  be  a  valid  amendment  of  section  22  of  the  original  act 
of  1852,  and  to  have  fully  authorized  the  passage  of  the  ordi- 
nance in  question.  The  act  was  recognized  as  valid  in  Mc- 
Kinney  v.  Town  of  Saleniy  77  Ind.  213. 

The  seventh  clause  of  section  22  of  the  act  of  1852,  as  so 
amended  by  the  act  of  1879,  gives  power  to  the  trustees  of 
towns,  "To  license,  regulate,  or  restrain  auction  establish- 
ments, street  auctions,  and  all  tables,  alleys,  machines,  de- 
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vices,  and  places  for  sports  or  games,  kept  for  liire  or  pay, 
traveliBg  peddlers,  public  exhibitions,  and  the  sale  of  spiritu^ 
ous^  vinous,  malt,  and  other  intoxicating  liquors.  A  sum  not 
exceeding  the  amount  required  by  the  statutes  of  the  state 
for  license  to  sell  or  retail  intoxicating  liquors,  may  be  re- 
quired to  be  paid  into  the  treasury  of  the  corporation  by  the 
person  so  licensed  before  receiving  such  license." 

While  counsel  for  apj^ellant,  in  their  reply  brief,  candidly 
admit  the  validity  of  this  act,  and  that  it  gave  to  the  trus- 
tees of  the  appellee  town  power  to  pass  an  ordinance  for  li- 
censing the  sale  of  intoxicating  Uquors;  yet  they  say  that  the 
ordinance  is  invalid  for  the  reason  that  it  required  the  ap- 
pellant to  pay  ft  license  fee  of  $100,  whereas  the  statute  last 
cited,  and  under  which  the  ordinance,  if  valid,  must  have 
been  passed,  limited  the  license  fee  to  be  charged  to  ^^a  sum 
not  exceeding  the  amount  required  by  the  statutes  of  the  State 
for  a  license  to  sell  or  retail  intoxicating  liquors,"  which  sum 
then  required  by  the  State  was,  for  a  license  to  sell  spirituous, 
vinous,  and  malt  liquors,  $100,  and  for  a  license  to  sell 
vinous,  and  malt  liquors  only,  $50.  Acts  1875,  p.  65^  sec- 
tion 5316  R.  S.  1881,  section  7281  Burns  1894.  In  other 
words,  the  contention  is  that,  under  the  statutes  then  in  force, 
appellant  could  not,  in  order  to  be  permitted  to  sell  beer, 
known  by  the  court  to  be  a  malt  liquor,  be  required  to  pay  a 
license  fee  of  more  than  $50,  and  could  not,  consequently,  be 
fined  for  violating  an  ordinance  which  exacted  a  license  fee 
of  $100. 

We  do  not  think  the  limitation  here  sought  to  be  placed 

I 

upon  the  power  of  the  town  to  exact  a  fee  up  to  the  sum  of 
$100  "for  license  to  sell  or  retail  intoxicating  liquors"  can 
be  established  or  maintained.  The  town  might,  perhaps, 
have  issued  a  license  "to  sell  only  vinous  or  malt  liquors,  or 
both,  in  quantities  less  than  a  quart  at  a  time",  as  provided 
in  the  act  of  1875,  supra^  and  if  it  did  so,  possibly,  under 
the  act,  could  demand  a  fee  of  but  $50.  The  town,  however, 
was  not  required  to  issue  such  a  license,  but  might,  as  it  did, 
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iasne  only  a  license  '^to  sell  spirituons,  TinonSy  malt,  or  other 
intoxicating  liquors  in  any  quantity  not  less  than  a  quart  at  a 
time"  For  such  a  license,  to  sell  ^^intoxicating  liquors"  gen- 
erally, eren  though  not  in  quantities  less  than  a  quart  at  a 
time,  it  is  evident,  construing  the  acts  of  1875  and  1879, 
suprcLy  together,  that  the  only  limitation  upon  the  fee  to  be 
charged  is  $100,  that  being  the  amount  then  '^required  by 
the  statutes  of  the  State  for  license  to  sell  or  retail  intoxi- 
cating liquors." 

The  town  was  under  no  obligation,  by  the  statutes  then  in 
force,  to  issue  one  license  for  selling  spirituous,  vinous,  and 
malt  liquors,  and  another  to  sell  vinous  and  malt  liquors 
alone.  The  only  requirement  was  that  the  corporation 
should  not  exact  a  license  fee  ^'to  sell  or  retail  intoxicating 
liquors^'  greater  than  the  fee  exacted  by  the  State.  This 
the  town,  by  its  ordinance,  did  not  attempt  to  do;  and  conse- 
quently no  invalidity  is  shown  in  the  ordinance. 

Judgment  aiBrmed. 


Brunson,  Adh.,  v.  Martin  et  al.,  ExECfuroBS. 

[No.  18,607.    FUed  January  18,  1890.J 

WnxA — Conttruction. — Use  of  Income  of  EaicUefor  Life.^Rt9iduum. 
—Testator  bequeathed  to  his  wife  the  use  of  all  his  property  both 
real  and  personal  for  and  during  her  lifetime,  with  a  proTision  that 
*'  she  shall  use  but  the  rents  aad  profits  of  said  estate,  or  so  much 
thereof  as  she  oan  make  profitable  use  of."  In  a  further  provision  of 
the  wiU  the  testator  enjoined  upon  his  executors  the  duty  * '  to  assist 
I  her  and  attend  to  all  her  business  if  she  so  desired. '*  Held,  that  the 

will  gare  the  widow  only  a  right  or  power  to  use  the  income,  and, 
upon  her  failure  to  avail  herself  of  that  rights  the  rents  and  profits 
remaining  with  the  exeouton  at  her  death  went  to  testator's  residu- 
aiy  legatees. 

From  the  Jay  Circuit  Conrt    Affirmed. 

W.  H.  Williamson^  J,  W.  Thompson  and  8.  A.  D.  Whip- 
pfs,  for  appellant 

S.  W,  Haynes,  6.  W.  Hall  and  /.  J.  M.  La  FoUettej  for 
qypelli 
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JoBDANy  J. — Ap];)ellant,  as  the  administrator  of  Margaret 
Stoltz,  instituted  this  proceeding  by  a  petition  in  the  lower 
court,  making  the  appellees,  Martin  and  Stoltz,  executors  of 
the  last  will  and  testament  of  George  Stoltz,  deceased,  and 
certain  legatees  under  said  will,  parties  defendant  to  the  ac- 
tion. By  his  petition,  appellant  sought  to  secure  an  order  of 
the  court  directing  the  executors  of  George  Stoltz  to  pay  over 
to  him,  as  administrator  of  Margaret  Stoltz,  deceased,  $8,000 
which  they  had  in  their  hands  at  the  date  of  said  Margaret's 
death.  A  demurrer  for  insufficiency  of  facts  was  sustained 
by  the  court  to  this  petition,  and  a  final  judgment  rendered 
thereon  against  appellant,  from  which  he  prosecutes  this  ap- 
peal. 

The  facts  set  out  in  the  petition  may  be  thus  summarized: 
Apppellant  is  the  administrator  of  the  estate  of  Margaret 
Stoltz,  who  died  intestate  in  1896,  leaving  surviving  her  no 
children,  but  leaving  as  her  heirs  certain  other  numerous  per- 
sons mentioned  in  the  petition.  The  appellees,  Frederick 
Martin  and  Daniel  Stoltz,  are  the  executors  of  the  last  will 
of  George  Stoltz,  who  died  in  1891,  leaving  no  children,  but 
leaving  as  his  widow  said  Margaret  Stoltz,  and  also  leaving 
surviving  him  certain  brothers  and  sisters,  and  other  persons 
related  to  him  by  consanguinity.  In  1889  he  executed  the 
will  in  controversy,  and  the  parts  thereof  material  to  the 
question  mooted  in  this  case  are  the  following: 

'^Item  1.  I  give  and  bequeath  to  my  beloved  wife,  Mar- 
garet Stoltz,  the  use  of  all  my  real  and  personal  property  dur- 
ing her  lifetime,  that  she  may  use  it  in  any  manner  she  knew 
me  to  use  it,  also  for  religious  and  charitable  uses,  and  my 
executors  shall  assist  her  and  attend  to  all  her  business  if 
she  shall  so  request.  She  shall  use  but  the  rents  and  profits 
of  said  estate,  or  so  much  thereof  as  she  can  make  profitable 
use  of 

''Item  2.  I  give  and  devise  the  farm  on  which  we  now 
live,  containing  ninety  and  seventy-five  one-hundredths 
(90  76-100)  acres,  and  situated  in  Wabash  township,  in  Jay 
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county,  Indiana,  to  Ix>ui8  P.  Fenning  and  Mary  A.  Fenningy 
his  wife,  and  her  heirs,  subject  to  the  life  estate  of  my  said 
wife,  Margaret,  as  set  out  above,  and  subject  to  the  payment 
by  said  Ix>uis  P.  and  Mary  A.  Fenning  to  Caroline  Martin 
(or  her  heirs),  wife  of  George  Martin,  fifteen  hundred 
($1,500)  dollars,  and  to  Adam  Stoltz,  my  brother,  or  his 
heirsy  fifteen  hundred  ($1,500)  dollars.  Five  hundred  dol- 
lars shall  be  paid  to  each  of  them  one  year  after  the  death  of 
my  said  wife,  or,  should  I  survive  her,  one  year  after  my 
death,  without  interest,  and  five  hundred  dollars  to  each  of 
them  at  the  end  of  each  year,  with  6  per  cent  interest,  until 
all  is  paid." 

By  item  three  the  testator  bequeathed  to  his  sister  certain 
property,  as  therein  mentioned,  and  by  items  four,  five,  six, 
and  seven  he  devised  certain  other  property  and  money  to 
other  legatees,  who  apparently  were  the  relatives  of  his  said 
wife,  Margaret.  By  item  eight  he  gave  $10  to  his  brother, 
Philip  Stoltz. 

Items  nine  and  ten  of  the  will  are  as  follows: 

''Item  9.  The  residue  of  my  estate,  after  the  payment  of 
all  debts  and  funeral  expenses,  I  give  and  bequeath  to  my 
flostersy  Caroline  Martin  and  Margaret  Mueller,  and  to  my 
brother,  Adam  Stoltz,  or  their  heirs. 

'Item  10.  I  hereby  appoint  as  executors  of  the  foregoing 
^ill  Frederick  Martin  and  Daniel  Stoltz  with  the  hope  and 
request  that  they  will  attend  to  the  wants  of  my  wife  while 
she  lives,  should  she  survive  me,  and  be  faithful  in  carrying 
out  all  they  know  to  be  my  will,  for  which  they  shall  be  paid 
a  fair  recompense  here  and  approving  conscience  toward 
God" 

Appellant's  decedent,  Margaret  Stoltz,  elected  to  accept 
the  provisions  made  for  her  in  her  husband's  will  in  lieu  of 
her  rights  in  his  property  under  the  law.  This  will  was  duly 
probated  in  August,  1891,  in  the  Jay  Circuit  Court,  and  ap- 
pellees, Martin  and  Stoltz,  were  duly  qualified  as  executors 

Vol.  152—8 
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and  took  upon  themselves  the  discharge  of  the  duties  of  said 
trust  and  at  the  commencement  of  this  action  were  still  act- 
ing in  the  discharge  of  such  duties. 

The  petition  alleges  that  the  personal  property  of  the  tes- 
tator,  George  Stoltz,  which  came  into  the  hands  of  his  execu- 
tors, consisted,  in  part,  of  horses,  cattle,  sheep,  wagons,  and 
farm  implements,  wheat,  com,  and  other  cereals,  of  the  value 
of  $2,000,  and  also  consisted,  in  part,  of  accounts,  notes,  bills, 
and  choses  in  action,  of  the  value  of  $10,000,  said  personal 
estate  as  an  entirety  abrogating  $12,000.  Personal  chattels 
above  mentioned,  other  than  the  notes,  bills,  and  accounts, 
were  sold  by  the  executors  at  public  sale,  and  the  money  aris- 
ing therefrom,  together  with  that  arising  out  of  the  interest, 
on  notes,  bUls,  and  accounts,  was  received  by  the  executors, 
and  by  the  latter  was  loaned  and  reinvested,  and  by  their 
management  of  the  said  estate,  in  this  manner,  there  was  cre- 
ated or  arose  by  way  of  interest,  rents,  and  profits,  from  the 
property,  between  the  death  of  the  testator  and  the  demise 
of  his  said  wife,  a  fund  amounting  to  $8,000,  which  re- 
mained unused  in  their  hands  at  the  date  of  Margaret 
Stoltz's  death,  which  fund,  when  combined  with  the  cor- 
pus of  the  personal  estate,  amounted  to  $20,000,  remaining 
in  the  hands  of  these  executors  at  the  death  of  the  said 
widow. 

No  part  of  this  income  of  $8,000,  accruing  as  aforesaid, 
was  paid  over  to  the  said  Margaret  Stoltz,  or  accounted  for 
to  her  by  the  said  executors;  neither  does  it  appear  that  she, 
at  any  time  during  her  life  subsequent  to  the  death  of  her 
husband,  exercised  the  power,  under  his  will,  to  use  any  part 
of  said  income  as  it  accrued,  or  made  any  demand  or  claim 
whatever  upon  said  executors  that  they  pay  over  to  her  or  ac- 
count to  her  for  any  portion  thereof.  Neither  does  it  appear, 
from  any  of  the  facts  set  out  in  the  petition,  that  the  said 
Margaret  contracted  any  debts  upon  the  faith  that  the  said 
income  so  accrued  should  be  applied  in  payment  thereof; 
and,  for  aught  appearing  to  the  cohtrary,  she  at  no  time  ex- 
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ercised  any  power  or  right  to  receive  the  said  money  so  ac- 
cnied  from  the  said  executors  for  her  use,  or  that  she  re- 
quired any  part  thereof  as  necessary  for  her  support  and 
maintenance  during  her  Kfe;  and,  for  anything  appearing  to 
the  contrary,  the  only  purpose  for  which  appellant,  as  her  ad- 
ministrator, is  seeking  to  secure  the  payment  of  the  money  to 
him  by  the  executors  of  George  Stoltz  is  that  it  may  be  dis- 
tributed through  him  as  a  medium  to  the  numerous  heirs  of 
his  decedent,  none  of  whom  are  shown  to  be  of  any  blood 
relation  to  the  said  testator. 

Appellant  averred  in  his  complaint  that  when  he  inven- 
toried  the  property  belonging  to  the  estate  of  his  decedent, 
J^fargaret  Stoltz,  he  omitted  from  said  inventory  the  money 
or  fund  now  in  controversy,  for  the  reason  that  at  that  time 
he  had  no  knowledge  of  the  facts,  but  that  prior  to  instituting 
this  action  he  demanded  that  appellees,  as  executors,  pay 
over  to  him  the  said  fund  or  money,  for  which  he  now  sues, 
and  that  they  account  to  him,  under  the  will  of  the  said  tes- 
tator, for  the  amount  due  to  the  estate  of  his  decedent,  all  of 
which,  it  is  alleged,  they  refused  to  do.  The  claim  of  counsel 
for  appellant  is  that,  under  the  will  in  question,  Mrs.  Stoltz, 
widow  of  the  testator,  was  given  an  absolute  life  estate  in  all 
of  his  property  and  that  she  was  entitled  to  all  of  the  rents, 
profits,  and  income  that  arose  out  of  the  real  and  personal 
property,  after  the  death  of  her  husband  until  her  death, 
whether  she  actually  received  it  or  not,  and  that  any  amount 
not  claimed  or  turned  over  to  her  by  said  executors  prior  to 
her  death  must  be  paid  by  them  to  appellant,  as  her  adminis- 
trator, and  pass  into  and  become  a  part  of  her  estate. 

Upon  the  other  hand,  counsel  for  appellees  contend  that, 
inasmuch  as  Mrs.  Stoltz  failed  in  any  manner  to  avail  herself 
of  the  power  to  use  the  income  accruing  from  the  money  at 
interest  and  from  the  rents  and  profits  of  the  estate  given  her 
under  her  husband's  will,  therefore,  the  part  not  used  or 
claimed  by  her  during  her  life  which  remained  in  the  hands 
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of  the  appellees,  as  the  executors  of  the  will  of  George  Stoltz, 
belongs  to  his  estate  and  passes  to  his  residuary  legatees. 

The  question  propounded  for  our  decision,  under  the  facts 
and  the  will  set  out  in  the  petition,  is,  what  rights  did  the 
testator  intend  to  confer  upon  his  wife  under  the  provisions 
of  his  will? 

It  is  apparent,  we  think,  that  the  draftsman  who  prepared 
the  will  in  controversy  was  not  skilled  in  the  drafting  of 
such  instruments,  and  perhaps  it  may  be  said  he  employed, 
in  some  respects,  inapt  words,  in  expressing  the  meaning  of 
the  testator.  The  question,  therefore,  involved  in  this  ap- 
peal depends  upon  the  interpretation  of  the  will  of  George 
Stoltz.  In  the  construction  of  a  will,  courts  seek  to  ascer- 
tain the  intention  of  the  testator,  as  this  is  the  guiding  rule 
or  canon  of  interpretation  affirmed  by  the  authorities  from 
Blackstone  down  to  the  present  time.  As  the  authorities 
sometimes  state  it,  ^'The  intention  of  the  testator  is  the  pole 
star,"  and,  in  a  judicial  search  to  ascertain  this  intention, 
courts  will  look  to  and  consider  the  entire  instrument,  and 
isolated  facts  and  clauses  of  the  testament  will  not  be  se- 
lected, and  their  meaning  determined,  without  considering 
them  in  connection  with  other  parts  of  the  will.  Neither  will 
such  isolated  parts  or  clauses  be  permitted  to  control  the  gen- 
eral tenor  of  the  instrument  in  regard  to  the  testator's  inten- 
tion. Unless  some  principle  of  public  policy  or  some  unyield- 
ing legal  rule  interferes,  the  intention  of  the  testator,  when 
ascertained,  must  be  observed  and  enforced  by  the  court.  It 
is  also  a  canon  of  construction  relative  to  wills  that  the  court, 
when  necessary,  may  also,  in  addition  to  considering  the  pro- 
visions of  the  will  itself,  look  to  and  consider  the  circum- 
stances under  which  it  was  executed  both  in  respect  to  the 
condition  of  the  testator  and  also  that  of  his  property  and 
family,  and  the  court  will  endeavor,  under  such  circum- 
stances, as  far  as  possible,  to  put  itself  in  his  position.  Eubank 
V.  Smiley^  130  Ind.  393;  Nading  v.  Elliott^  137  Ind.  261; 
Bullerdick  v.  Wright,  148  Ind.  477. 
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As  the  facts  disclose  in  the  case  at  bar,  neither  George 
Stoltz,  the  testator,  nor  his  wife,  had  any  children.  He 
seems  to  have  had  several  brothers  and  sisters  whom  he  made 
legatees  nnder  his  will.  His  wife  also,  as  revealed  by  the 
complaint,  had  numerous  relatives  of  her  own  blood  and 
some  of  these,  by  the  provisions  of  the  will,  were  made  the 
objects  of  her  husband's  bounty.  After  declaring  what  the 
several  legatees  mentioned  were  to  receive,  the  testator  pro- 
vided, by  item  nine  of  his  will,  that,  after  the  payment  of  all 
debts  and  claims  against  his  estate,  his  two  sisters,  Mrs. 
Mueller  and  Mrs.  Martin,  and  his  brother,  Adam  Stoltz,  were 
to  be  the  beneficiaries  of  the  residuum  of  his  estate. 

By  the  first  item  of  his  wiU,  the  testator  gave  to  his  wife, 
Margaret  Stoltz,  the  right  to  use  all  of  his  real  and  personal 
property  during  her  life  in  like  manner  as  she  knew  him  to 
use  it,  including  religious  and  charitable  purposes.  The  tes- 
tator, however,  declares  at  the  close  of  item  one,  in  emphatic 
language,  that  ^^she  shall  use  but  the  rents  and  profits  of  said 
estate  or  so  much  thereof  cw  she  can  make  profitable  use  of" 
(Our  italics.)  He  also,  in  the  same  item,  enjoins  upon  his 
executors  on  the  request  of  his  wife  to  assist  her  and  attend 
to  all  of  her  business.  By  item  two,  he  devised  the  home 
farm  to  Fenning  and  wife,  subject  to  the  life  estate  of  his 
wife  "as  above  set  out,"  and  provided  therein,  in  effect,  that 
these  devisees^  who  appear  to  have  been  occupying  the  home 
farm  at  the  time  the  will  was  executed,  should  continue  to 
occupy  it  upon  the  same  terms  that  they  then  did  for  the  pur- 
pose of  keeping  his  wife,  in  the  event  she  survived  him, 
and  for  the  payment  of  taxes  accruing  against  the  premises. 
Or,  in  other  words,  the  Fennings,  after  the  death  of  the.  tes- 
tator, and  during  the  life  of  his  wife,  were  to  continue  in  the 
use  and  occupation  of  the  home  farm  in  consideration  that 
they  kept  Mrs.  Stoltz  and  paid  the  taxes  upon  the  farm. 

In  item  ten,  he  expresses  the  hope  and  requests  that  his 
executors  will  attend  to  the  wants  of  his  wife  during  her  life, 
and  that  they  be  faithful  in  carrying  out  all  which  they  know 
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to  be  his  will.  The  desire  of  George  Stoltz,  the  testator,  to 
provide  fully  for  the  needs  of  his  wife,  in  the  event  she  sur- 
vived him,  is  clearly  and  strongly  evinced  by  the  provisions 
of  his  will,  and  that  he  intended  that  she  should  be  liberally 
supplied  with  all  that  might  be  necessary  for  her  wants  and 
coipf ort  during  her  life,  there  can  he  no  doubt.  By  item  one 
of  the  will  it  is  evident  that  the  testator  only  intended  to  be- 
queath to  his  wife  the  right  to  the  use  of  his  real  and  personal 
property  for  life,  and  that  he  desired  that  she  use  it  in  the 
manner  he  had,  including  donations  in  the  furtherance  of 
religious  and  charitable  purposes.  To  define  his  meaning 
more  particularly,  or  express  himself,  in  regard  to  the  right 
or  power  which  he  intended  to  confer  upon  his  wife,  under 
his  will,  he  declares,  in  effect,  and  in  unmistakable  terms,  that 
"she  shall  use  but  the  rents  and  profits  of  said  estate"  or  in 
other  words^  so  much  of  ^uch  income  as  she  can  profitably 
use.  The  word  "use,"  as  employed  in  this  will,  is  of  poten- 
tial significance,  and  must  be  given  its  full  force  and  effect. 
As  a  general  rule,  the  use  of  a  thing  does  not  mean  the 
thing  itself,  but  means  that  the  user  is  to  enjoy,  hold,  occupy, 
or  have  in  some  manner  the  benefit  thereof.  See  Anderson's 
Dictionary  of  Law,  p.  1069-  If  the  thing  to  be  used  is  in  the 
form  or  shape  of  real  estate,  the  use  thereof  is  its  occupancy 
or  cultivation,  etc.,  or  the  rent  which  can  be  obtained  for  its 
use.  If  it  is  money  or  its  equivalent,  generally  speaking,  it  ia 
the  interest  which  it  will  earn.  As  we  have  heretofore  said, 
in  the  interpretation  of  the  will  in  question,  it  is  the  intention 
of  the  testator,  and  his  alone,  which  we  are  required  to  seek. 
A  will,  in  its  construction,  is  not  open  to  the  same  rule  which 
applies  to  mutual  contracts  from  which  both  parties  expect  to 
derive  some  benefit.  In  such  a  case  the  court  seeks  to  ascer- 
tain the  intention  of  both  parties  to  the  contract,  and  any- 
thing which  it  can  be  said  that  either  party  did  not  agree  to 
cannot  be  considered  within  the  intention.  Not  so,  however, 
with  a  will,  for  it  is  but  the  act  of  the  testator,  and  he  alone 
fixes  the  terms  and  conditions  to  please  himself,  while  those 
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who  are  the  objects  of  his  bounty  simply  aooept  or  reject  that 
which  is  bestowed  upon  them. 

Manifestly,  when  the  provisions  and  terms  embraced  in 
item  one  are  construed  together  as  a  whole,  it  is  disclosed 
that  the  intention  of  the  testator  was  to  restrict  the  right  of  his 
wife  to  the  nse  during  her  life  of  so  much  of  the  income  of 
his  estate  accr:uing  after  his  death  as  she  could  put  to  a  profit- 
able nse  or  purpose;  the  adjective  "profitable"  no  doubt  be- 
ing employed  in  the  sense  of  "beneficial"  or  "advantageous,'' 
the  testator  possibly  intending  to  be  understood  thereby  that 
his  wife  should  have  the  right  to  use  s6  much  of  the  income 
of  his  estate  as  she  could,  for  her  own  benefit,  and  in  the  fur- 
therance of  religious  and  charitable  purposes.  We  cannot 
ignore  the  words,  "Give  and  bequeath  to  my  beloved  wife 
*  *  *  the  use  of  all  of  my  real  and  personal  property 
during  her  lifetime,"  and  the  further  provision,  in  the  same 
connection,  that,  "she  shall  use  but  the  rents  and  profits  of 
said  estate,  or  so  much  thereof  as  she  can  profitably  use."  By 
this  language  and  expression  the  testator  certainly  intended 
that  his  wife  should  have,  not  an  absolute  estate  in  the  ior 
come,  but  only  the  use  of  so  much  thereof  during  her  life  in 
the  manner  provided.    Ooudie  v.  Johnston^  109  Ind.  427. 

The  executors  of  the  will  of  George  Stoltz  were  directed 
therein  to  assist  his  wife  and  attend  to  all  her  business  and 
wants  while  she  lived.  If  they,  as  his  executors,  were  to  at^ 
tend  to  the  business  and  wants  of  his  wife  during  her  life,  he 
evidently  intended  that  their  trust  should  at  least  continue 
until  her  death,  and  that  they,  as  such  executors,  should  have 
the  management  except  as  it  may  be  said  to  have  otherwise 
been  impliedly  directed  in  the  will  of  the  corpus  of  his  estate 
from  which  the  income  for  the  use  of  his  wife  was  to  be  de- 
rived. The  gift  to  the  wife,  under  the  will,  was  not  abso- 
lutely of  the  income  in  question,  but  it  was  the  gift  of  the 
right  or  power,  if  she  desired  to  exercise  it,  to  use  during  her 
life  the  income  arising  out  of  the  property  mentioned  or  set 
apart  by  the  testator  for  that  purpose,  and  it  is  clear  that, 
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like  any  otiier  power,  it  must  be  exercised  by  her  prior  to  her 
death,  in  order  to  vest  absolutely  in  her  such  property  rights 
in  the  income  as  would  pass  to  her  estate  at  her  death. 
Therefore,  appellant,  as  her  administrator,  under  the  cir- 
cumstances, does  not  occupy  the  position  of  his  decedent, 
were  the  controversy  to  the  fund  in  dispute  between  the  lat- 
ter and  the  executors  of  her  husband's  will. 

It  may  be  said,  however,  we  think,  that  the  question  as  to 
the  extent  to  which  Mrs.  Stoltz  might  have  exercised  the 
power  so  conferred  upon  her,  in  respect  to  the  amount  of  the 
income  that  she  would  use,  was  a  matter  left  by  her  husband, 
under  his  will,  largely  to  her  own  discretion  to  be  exercised 
within  the  spirit  or  intent  of  the  bequest,  assisted  by  his  ex- 
ecutors in  the  event  she  saw  proper  to  invoke  their  aid.  If  she 
had  exercised  the  right  which  the  will  gave  her  during  her 
life  to  use  this  income,  as  it  accumulated  in  the  hands  of  the 
executors  of  her  husband's  estate,  and  had  invested  it  in  other 
property  or  reduced  it  to  her  possession  or  control,  prior  to 
her  death,  for  the  purpose  of  using  it,  a  different  question 
would  be  presented;  but  the  facts  do  not  reveal  that  she  ever 
exercised,  or  attempted  in  any  manner  to  exercise,  the  power 
which  the  will  gave  her  to  use  the  money  constituting  the  in- 
come or  fund  in  question,  nor  is  she  shown  ever  to  have  made 
any  demand  for  its  use,  nor  does  it  appear  that  prior  to  her 
death  she  contracted  any  debts  in  reference  thereto.  She 
seems  to  have  been  satisfied  in  not  exercising  her  right,  and 
apparently  was  contented  to  leave  the  income  to  accumulate, 
unused  by  her,  in  the  hands  of  the  executors  of  her  husband's 
will.  The  right  or  power  to  the  use  of  this  fund  she  certainly 
was  required,  under  the  circumstances,  to  exercise  during  her 
life,  and,  as  she  failed  to  do  so,  prior  to  her  death,  and  there 
being  no  facts  shown  in  the  petition  that  would  entitle  her  ad- 
ministrator to  exercise  it  after  her  death,  the  demand  of  the 
appellant  must  fail.  Ford  v.  Tichnor,  169  Mass.  276,  47  K 
E.  847;  Nading  v.  Elliott,  137  Ind.  261. 

It  cannot  be  successfully  asserted  that  there  is  anything  in 
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the  will  or  in  the  circumstances  surrounding  the  testator  at 
the  time  of  its  execution,  so  far  as  the  same  are  disclosed^ 
which  indicate  that  he  intended  that  the  income  arising  from 
his  estate,  remaining  unused  or  unclaimed  by  his  wife  in  the 
hands  of  his  executors  at  her  death,  should  be  turned  over  by 
them  to  her  administrator,  and  thereby  pass  into  her  estate 
for  the  benefit  of  her  heirs,  to  the  exclusion  of  his  brothers 
and  sisters,  kin  of  his  own  blood,  whom  he  had  made  his 
residuary  legatees.  Appellant's  decedent,  therefor^,  having 
failed  to  exercise  in  any  manner  her  right  to  the  fund  in  con- 
troversy, during  her  life,  but  leaving  it,  as  she  did,  unused 
and  unclaimed  in  the  hands  of  the  executors  of  her  husband's 
will,  it  must  be  considered  and  held  to  be  a  part  of  his  estate, 
and,  after  the  payment  therefrom  of  all  debts  and  claims 
against  said  estate,  the  remainder  thereof  must  be  distributed 
to  the  residuary  legatees,  as  provided  by  his  will.  Ilolbrook 
V.  McCleary,  79  Ind.  167;  Heilman  v.  Ileilman^  129 
Ind.  59. 

It  follows  that  appellant,  under  the  facts  set  out  in  his 
petition,  is  not  entitled  to  have  the  money  in  question  paid 
over  to  him  by  the  appellees  for  the  benefit  of  his  decedent's 
estate,  and  the  court  therefore  did  not  err  in  sustaining  the 
demurrer. 

Judgment  affirmed. 


Culbertson  et  al.  v.  Knight  et  al. 

[No.  18,262.    Filed  January  24,  1899.] 

Drairb. — CoTistruction.—AsaeMment  of  Benefits, — Under  the  provi- 
sions of  sections  4285  and  4288,  R.  S.  1881,  authorizing  the  construc- 
tion of  drains  when  the  same  shall  be  conducive  to  the  public  health, 
convenience,  or  welfare,  or  when  the  same  will  be  of  public  benefit 
or  utility,  and  authorizing  the  assessment  of  lands  with  benefits  for 
the  construction  thereof,  whether  the  drain  passes  through  the 
lands  assessed  or  not,  whatever  will  come  to  the  land  from  the  con- 
struction of  the  drain  to  make  it  more  valuable  for  tillage,  or  more 
desirable  as  a  place  of  residence,  or  more  valuable  in  the  general 


122  SUPREME  COURT  OF  INDIANA, 

CulbertsoQ  v.  Knight. 


market,  should  be  reckoned  as  benefits,  whether  the  drain  actually 
reaches  the  land  and  receives  the  water  directly  from  it  or  not. 
pp.  12Sy  124. 

Drains. — AsBeuments  of  Benefits. — ^Where  the  owner  of  an  upper  estate 
collects  surface  water  into  a  body  by  a  system  of  artificial  drainage, 
or  even  cuts  a  channel  that  will  enable  the  water  to  flow  more 
rapidly  or  in  a  larger  volume  upon  lower  lands,  benefits  may  be 
assessed  to  the  upper  lands  for  the  construction  of  a  drain  upon  the 
lower  lands  which  provides  means  of  escape  for  such  water,  pp, 
124,  125. 

SAXB,.^A8se98ment  of  Ben^«.— In  assessing  benefits  to  lands  for  the 
construction  of  a  drain  to  carry  off  water  discharged  from  such 
lands  by  artificial  drains,  the  viewera  may  take  into  oonsideratioa 
that  the  upper  landowners  are  liable  to  be  enjoined  by  the  owners 
of  the  lower  lands  from  discharging  waters  collected  by  them  by 
such  drains,    pp.  126, 126. 

From  the  DeKalb  Circuit  Court.     Affirmed. 

James  E.  Rose  and  James  H,  BosCy  for  appellautEU 
E.  D.  Hartm^nj  for  appellees. 

Hadley,  J. — This  action  was  commenced  by  the  appellees 
filing  in  the  commissioners'  court,  a  petition  asking  for  the 
location  of  a  public  drain,  under  section  5656  Bums  1894, 
section  4286  Homer  1897.  Viewers  were  appointed  who 
made  report,  establishing  the  drain  and  assessing  the  lands 
which  in  their  opinion  would  be  benefited  thereby,  and 
among  others  assessed  benefits  to  the  lands  of  appellants.  To 
this  report  of  the  viewers,  appellants  filled  a  remonstrance, 
under  section  5665  Bums  1894,  section  4295  Homer  1897, 
upon  the  grounds:  (1)  That  their  respective  assessments 
were  too  high,  and,  (2),  the  assessments  of  others  were  too 
low,  and,  upon  their  request,  reviewers  were  appointed  who 
made  report  that  "we  find  that  the  action  of  the  viewers  was 
just  and  correct,  and  we  sustain  and  approve  the  action  of  the 
viewers  and  their  report." 

Thereupon  the  commissioners  approved  the  report  of  the 
viewers  and  entered  an  order  establishing  the  drain.  From 
the  decision  of  the  board  of  commissioners  establishing  the 
drain  the  remonstrators  appealed  to  the  DeKalb  Circuit 
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Court  The  case  was  there  tried,  and  upon  request,  the  court 
found  the  facts  specially  and  stated  conclusions  of  law  in 
favor  of  the  petitioners  and,  overruling  appellants'  motion 
for  a  new  trial,  rendered  judgment  thereon,  establishing  said 
drain  as  located  bj  the  viewers,  and  confirming  assessments 
as  made  and  remanding  the  same  to  the  board  of  commis- 
sioners for  construction  in  the  manner,  and  of  the  dimen- 
sions, prescribed  in  the  report  of  the  viewers.  From  the 
judgment  an  appeal  is  taken  to  this  court 

The  only  error  assigned  and  discussed  is  the  overruling  oi 
appellants'  motion  for  a  new  trial  and  the  only  question  pre- 
sented by  the  motion,  and  appellants'  brief,  is  the  sufficiency 
of  the  evidence  to  support  the  judgment  As  stated  by  ap- 
pellants^ the  question  is,  ^'whether  or  not  the  lands  of  the  re- 
monstrators  will  be  benefited  by  the  construction  of  the 
drain!" 

The  record  discloses  that  the  proposed  drain  commences  at 
the  junction  of  two  other  drains,  known  as  the  Leighty  and 
Baker  drains,  at  a  point  one  and  three-fourths  miles  east  of  the 
west  line  of  Concord  township,  and  that  the  water-shed,  at 
the  west  line  of  Concord  township,  is  twenty  and  f  orty-three- 
hundredths  feet  higher  than  at  the  point  of  commencement; 
and  the  assessments  complained  of  here  are  laid  upon  the 
highlands  of  the  water-shed,  drained  along  the  lines  of  the 
present  Leighty  and  Baker  drains,  and  continuing  over  the 
lines  of  the  proposed  drain  through  a  natural  water  course 
known  as  Bear  creek,  to  the  St  Joseph  river. 

The  appellants'  contention  is  that  their  lands  are  suffi- 
ciently drained  by  artificial  ditches  already  in  successful  op- 
eration— ^that  they  cannot  reach  the  proposed  drain  without 
crossing  the  lands  of  others,  and,  hence,  are  not  benefited  by 
its  construction.  The  statute  under  which  the  proceeding  is 
had  cannot  be  brought  within  the  narrow  limits  contended 
for  by  appellants,  for  it  is  apparent,  from  the  act  itself,  that 
the  legislature  had  in  view  something  more  than  an  increase 
in  the  productiveness  of  wet  lands.    The  first  section  of  the 
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act  recites  that  boards  of  commissioners  may  cause  the  con- 
struction of  drains  when  the  same  shall  be  conducive  to  the 
public  health,  convenience,  or  welfare,  or  when  the  same  will 
be  of  public  benefit  or  utility.  Section  6655  Bums  1894. 
And  section  5658  provides  that  all  lands,  benefited  by  a  pub- 
lic ditch,  shall  be  assessed  in  proportion  to  the  benefits  for  the 
construction  thereof  whether  it  passes  through  the  lands  or 
not.  Public  health,  public  convenience  and  public  utility  are 
fundamental  considerations,  and  these,  with  all  other  sub- 
jects that  affect  the  value  of  land,  must  be  counted  upon  by 
the  viewers  in  determining  the  question  of  benefits.  A  rule 
that  has  received  high  sanction  is  stated  thus,  "The  only  safe 
and  practical  course,  the  one  which  will  do  equal  justice  to  all 
parties,  is  to  consider  what  will  be  the  influence  of  the  pro- 
posed improvement  on  the  market  value  of  the  property." 
Matter  of  William  &  Anthony  Streets,  19  Wend.  678; 
Cooley  on  Tax.,  660;  State  v.  Mayor,  etc.,  35  N.  J.  L.  157, 
166;    Lipes  v.  Hand,  104  Ind.  603. 

Whatever  will  come  to  the  land  from  the  drain  to  make  it 
more  valuable  for  tillage,  or  more  desirable  as  a  place  of  rea- 
idence,  or  more  valuable  in  the  general  market,  should  be 
reckoned  as  benefits,  and  these  questions  arise  without  refer- 
ence to  whether  the  drain  actually  reaches  the  land  and  re- 
ceives the  water  directly  from  it.  Indeed  it  is  provided  by 
section  5658,  supra,  that  the  viewers  shall  regard  accruing 
benefits  whether  the  drain  passes  through  the  land  or  not  in 
80  far  as  it  affords  an  outlet  for  the  drainage  of  the  land. 

The  position  of  appellants,  that  their  lands,  being  suffi- 
ciently high  above  the  proposed  drain  to  enable  them  success- 
fully to  discharge  upon  lower  lands,  the  water  falling  and 
coming  upon  their  grounds,  and  that  consequently  they  can 
receive  no  benefits  from  the  construction  of  the  proposed 
ditch,  cannot  be  sustained. 

A  fact  found  by  the  court  and  not  challenged  is  as  follows: 
"That  the  lands  of  the  petitioners  are  frequently  overflowed 
and  injured  by  water  that  comes  upon  them  through  ditches 
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that  drain  the  water  from  the  lands  of  the  other  persons,  pa2^ 
ties  hereto,  and  affected  by  said  ditch."  The  owner  of  an 
upper  estate  has  no  right  to  collect  the  water  falling  upon  his 
land  into  a  ditch  and  hurl  it  in  a  flood  upon  his  neighbor  be- 
low. The  owner  of  the  superior  land  may  suffer  the  water 
that  falls  upon  his  fields  to  find  its  natural  way  off,  even  to 
the  descent  upon  his  neighbor  to  his  injury,  but,  when  he  col- 
lects it  into  a  body  by  a  system  of  artificial  drainage,  or  even 
cuts  a  channel  that  will  enable  the  water  to  pass  away  more 
rapidly,  or  in  larger  volume,  then  the  law  requires  him  to 
look  beyond  his  own  line  and  make  provision  for  the  abnor- 
mal body  of  water  he  has  created.  lie  may  not  thus  injure 
his  neighbor  by  an  increased  volume  of  water  and  avoid  the 
burden  of  providing  for  increased  means  of  escape.  Tern- 
pleton  V.  VoshloCy  72  Tnd.  134;  Weddell  v.  Hapnery  124  Ind. 
315;  Weis  v.  City  of  Madisoriy  75  Ind.  241;  City  of  Craw- 
ferdsville  v.  Bondy  96  Ind.  236;  City  of  EvansviUe  Y.Deckery 
84  Ind.  325. 

It  was  not  only  the  right  but  the  duty  of  the  viewers  in 
their  examination  of  the  premises  to  regard  these  things,  and 
if  they  found  the  fact  to  be,  as  stated  by  the  court,  that  the 
lower  lands  were  frequently  overflowed  and  injured,  by 
water  that  comes  upon  them  through  ditches  that  drain  the 
water  from  the  higher  lands,  to  adjudge  benefits  to  such  up- 
per lands  by  the  creation  or  enlargement  of  a  channel  suffi- 
cient to  avoid  such  overflowing  and  injury.  Appellants'  po- 
sition, that  the  viewers  could  only  look  at  conditions  as  they 
existed  at  the  time,  is  unsound.  They  could  consider  that 
the  owners  of  intervening  lands  had  the  right  to  fight  ^*the 
common  enemy,"  and  upon  their  own  premises  even  to  raise 
embankments  to  ward  otf  the  water  coming  upon  them  by 
natural  surface  drainage  other  than  by  natural,  or  pre- 
scriptive water  courses,  and  thus  heap  up  the  surface  water 
upon  the  appellants'  land  without  relief  to  them  except 
through  our  drainage  laws.  CairOy  etc.y  R,  Co.  v.  StevenSj  78 
Ind.  278;  Hill  v.  'Cincinnatiy  etc.,  R.  Co.,  109  Ind.  511. 
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The  viewers  could  further  consider,  that  appellants  were 
constantly  liable  to  be  enjoined  by  the  owners  of  the  lower 
lands  from  discharging  their  collected  water  upon  their  prop- 
erties, and,  in  determining  the  question  of  benefits,  they  could 
count  upon  conditions  that  lawfully  existed,  or  could  so 
exist.  The  burden  of  proof,  that  their  lands  were  not  bene- 
fited by  the  proposed  drain,  rests  upon  the  appellants  (remon- 
strators).    Wilson  v.  Talleyy  144  Ind.  74. 

Three  disinterested  freeholders  and  householders,  not  of 
kin  to  any  party  interested,  after  actual  view  of  the  premises, 
determined  the  several  amounts  of  benefits  assessed  against 
the  appellants'  lands.  The  amounts  assessed  were  small. 
Three  reviewers,  of  like  qualifications,  reexamined  the  lands, 
revised  the  several  assessments,  and  found  them  all  "just  and 
correct"  as  stated  bv  the  viewers.  The  circuit  court  heard 
the  testimony  of  the  viewers  and  many  other  witnesses,  pro 
and  con,  and,  ha^nng  weighed  the  evidence,  confirmed  the  as- 
sessments of  benefits  as  thev  had  been  made  bv  the  viewers, 
with  two  unimportant  exceptions,  and  under  the  rule  many 
times  announced,  this  court  will  not  disturb  the  finding. 

Judgment  affirmed. 


White  et  al.  v.  Fatout  et  al. 

[No.  18,821.     Filed  January  24,  1899.] 

Appeal  and  Error.— Demurrer.— IZccord.— Alleged  error  in  sustain- 
ing a  demurrer  to  a  complaint  cannot  be  reviewed  on  appeal  where 
the  complaint  is  not  in  the  record. 

From  the  Marion  Superior  Court.    Affirmed. 

F.  E.  Gaviuy  C.  F,  Coffin  and  T,  P.  Davis,  for  appellants. 

A.  C.  AyerSy  A.  Q.  Jones  and  J.  E,  Hollett,  for  appellees. 

JoEDAX,  J. — This  action  was  commenced  in  the  lower 
court  by  appellants  to  recover  damages  in  the  sum  of  $5,000 
upon  an  alleged  breach  of  a  contractor's  bond.  The  orig- 
inal complaint  was  filed  on  the  4th  day  of  June,  1895,  but 
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this  pleading  does  not  appear  in  the  record.  On  September 
18,  1895,  appellees  filed  a  demurrer  to  the  original  com- 
plaint, which  demurrer,  as  the  record  discloses,  was  sustained 
on  November  9,  1895.  The  cause  thereafter  seems  to  havo 
been  continued  from  time  to  time  in  court  until  June  24, 
1896,  when  judgment  was  rendered  against  appellants  on 
demurrer.  On  July  1,  1896,  as  the  record  shows,  appellants 
filed  an  amended  complaint.  This  is  the  only  one  set  out  in 
the  record.  No  demurrer  appears  to  have  been  filed  to  this 
complaint.  The  only  error  assigned  in  this  appeal  is  that 
the  court  erred  in  sustaining  the  demurrer  to  the  complaint. 
As  the  complaint  to  which  the  demurrer  was  sustained,  and 
to  which  the  assignment  of  errors  applies,  is  not  in  the  record, 
this  court  is  certainly  not  in  a  position  to  review  the  action  of 
the  lower  court  in  sustaining  the  demurrer  thereto,  and  all 
we  can  do  is  to  affirm  the  judgment.    Judgment  affirmed. 


GrvAN  V.  Masterson  et  al.  jjg  1|7 

[No.  18,862.    Filed  Oct.  6,  1898.    Rehearing  denied  Jan.  24,  1899.] 

CoNTBAGTS. — Extcutton  Without  Reading. — It  is  a  general  rule  that 
one  who  executes  a  written  instrument  without  reading  it  will  not 
be  relieved  of  the  consequences  of  his  want  of  care.    p.  ISO. 

Same. — Execution  Without  Reading,— Fraud.— One  who,  by  known 
trust  and  confidence  reposed  in  another,  relies,  and  has  good  cause 
to  relj,  upon  representations  made  by  such  other  party,  and  is 
thereby  induced  to  execute  an  instrument  for  the  benefit  of  such 
other  person,  and  in  the  belief  that  he  is  executing  another  and  dif- 
ferent instrument,  may  be  relieved  as  against  such  wrong,  in  case 
no  innocent  third  parties  are  thereby  injured,    pp,  132,  153. 

Deed. — Execution  Without  Reading. — When  Set  Aside  for  Fraud  — 
Where  a  stepson  at  the  request  of  his  stepfather  signed  a  deed 
without  reading,  believing,  as  was  represented  by  such  stepfather, 
that  he  was  signing  a  mortgage  which  he  had  just  read,  such  deed 
will  be  set  aside  for  fraud,    pp.  130-133. 

Sake. — Action  to  Set  Aside  for  Fraud.— -Evidence. — In  an  action  by  a 
stepson  to  set  aside  a  deed  alleged  to  have  been  procured  by  his 
stepfather  by  fraudulently  representing  at  the  time  of  its  execution 
that  it  was  a  mortgage,  where  it  is  claimed  by  plaintiff  that  he  did 
not  know  the  real  natiure  of  the  instrument  for  two  months  after  its 
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execution,  the  testimonj  of  a  witness  that  she  had  afterwards  in- 
formed plaintiff  of  the  true  character  of  the  instrument  he  had 
signed,  is  admissible  as  corroborating-  the  evidence  of  plaintiff  that 
he  did  not  know  the  instrument  was  a  deed  when  he  signed  tL 
p.  ISS, 

Uexd,^  Action  to  Set  Aside  for  Fraud. — £'i;ic2ence.— Where  a  husband 
and  wife  join  in  a  deed  to  the  husband's  stepfather,  believing,  as  rep- 
resented by  such  stepfather,  that  thej  were  executing  a  mortgage, 
and  an  action  is  afterwards  brought  to  set  aside  the  deed,  the  evi- 
dence of  the  wife  that  she  had  reposed  great  trust  and  confidence  in 
her  husband's  stepfather  was  admissible,    p,  ISS, 

Same. — Action  to  Set  Aside  for  Fratid. — When  Fraud  May  be  Proved 
by  Preponderance  of  Evidence. — In  an  action  to  set  aside  a  deed 
alleged  to  have  been  procured  by  the  fraud  of  one  in  whom  the 
grantors  properly  reposed  trust  and  confidence,  the  fraud  may  be 
established  by  a  preponderance  of  the  evidence;  the  rule  tliat  the 
evidence,  in  order  to  prevail  against  a  deed  regular  in  form  and  duly 
executed,  must  satisfy  the  court  beyond  a^^reasonable  doubt  that  the 
execution  of  the  deed  was  procured  through  the  fraud  of  the  grantee 
not  being  applicable,    pp.  IS4,  1S5. 

From  the  Vigo  Superior  Court     Affirmed. 

J.  F.  Carson^  C.  N.  Thompson,  J.  0.  McNutt  and  F.  A. 
McNutty  for  appellant. 

Frank  Carm^cky  8,  R.  Hamill  and  F.  8.  Rowley y  for  ap- 
pellees. 

Howard,  J. — This  was  an  action  brought  by  appellees  to 
set  aside  as  fraudulent  a  deed  made  by  them  to  appellant. 
Appellees  allege  in  their  amended  complaint  that  they  are 
husband  and  wife;  that  the  appellant  is  stepfather  of  the 
appellee  Wesley;  that  the  said  Wesley  is  the  only  child  of 
Jennie  Givan,  deceased,  who  died  the  wife  of  appellant,  and 
seized  in  fee  simple  of  the  real  estate  in  controversy,  being 
certain  lands  in  the  city  of  Terre  Haute;  that  the  said  Jennie 
Givan  left  as  her  only  heirs  at  law  the  appellant,  her  hus- 
band, and  the  appellee  Wesley,  her  son;  that  the  said  Jennie 
Givan  and  appellant  intermarried  in  1872,  when  Wesley  was 
seven  years  of  age,  and  that  he  lived  with  his  mother  and  step- 
father and  grew  to  manhood  as  a  member  of  the  family,  and 
the  relation  of  father  and  son  always  existed  between  him  and 
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the  appellant;  that  appellees  reside  in  the  city  of  Indianapo- 
lis, and  on  or  about  October  3,  1894,  the  appellant  called 
upon  them  at  their  home  and  expressed  his  desire  to  make  a 
loan  for  $500  upon  the  land  in  controversy,  to  enable  him  to 
engage  in  some  business;  that  appellee  Wesley,  desiring  to 
assist  appellant  because  of  their  relationship,  assented  to  the 
encumbering  of  said  real  estate,  as  requested,  and  procured 
the  assent  of  his  wife  and  co-appellee  to  join  in  the  mort- 
gage; that  on  this  visit  appellant  exhibited  to  appellees  an 
instrument  purporting  to  be  a  mortgage  upon  said  property 
for  $500,  Tvhich  instnmient  appellees  then  read  and  agreed 
to  sign;  that  on  the  occasion  appellant  took  dinner  with  ap- 
pellees, and  it  was  at  the  dinner  hour  that  the  conversation 
and  understanding  as  to  the  execution  of  the  mortgage  took 
place;  that  immediately  after  dinner  appellees  met  appel- 
lant at  a  notary's  office  in  the  city  of  Indianapolis,  where  ap- 
pellant handed  to  the  notary  an  instrument,  to  all  appear- 
ance the  mortgage  that  appellees  had  just  read  at  their  house 
and  agreed  to  sign;  that  upon  the  instrument  being  handed 
to  the  notary  he  remarked  to  appellees,  "I  suppose  you  un- 
derstand the  nature  of  this,"  and  upon  their  assenting  he  in- 
dicated to  them  the  place  for  their  signatures  and  thereupon 
they  signed  and  acknowledged  the  instrument;  that  during 
this  proceeding  appellant  stood  by  and  heard  the  words  of  the 
notary  and  witnessed  the  conduct  of  appellees  without  saying 
a  word ;  that  appellees  signed  the  instrument  believing  it  to  be 
the  mortgage  which  appellant  had  exhibited  to  them  at  their 
home  and  which  they  had  agreed  to  sign;  that  they  signed 
the  same  without  any  consideration  whatever,  but  simply  as  a 
favor  and  accommodation  to  appellant;  that  after  having 
read  the  instrument  which  appellant  asked  them  to  sign,  the 
instrument  which  they  did  sign  was  exhibited  to  them  by  the 
appellant  as  the  same  instrument  which  they  had  just  read  at 
their  house;  that  instead  of  the  instrument  thus  executed 
by  them  being  the  mortgage  which  they  had  just  read;  it  was 
Vol.  152—9 
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a  quitclaim  deed  which  appellant  had  procured  to  be  pre- 
pared without  their  knowledge  or  consent^  and  by  the  trick 
and  fraudulent  conduct  of  appellant  herein  set  out,  he  pre- 
sented it  to  them  and  had  them  execute  it  in  the  manner 
af  oresaidy  well  knowing  at  the  time  that  appellees,  by  reason 
of  his  conduct,  were  misled  into  signing  the  instnmient,  be- 
lieving it  to  be  the  mortgage  which  he  had  shown  them  at 
their  house,  well  knowing  that  they  would  not  have  executed 
a  deed  to  their  interest  in  the  premises,  and  knowing  that  ap- 
pellees were  willing  to  j^in  in  the  mortgage  only,  aa  he  re- 
quested, because  they  reposed  in  him  the  confidence  shown 
by  a  child  toward  a  parent;  that  for  the  purpose  of  nuslead-* 
ing,  deceiving,  and  defraudii^  appellees,  appellant  procured 
the  quitclaim  deed  to  be  prepared  without  their  knowledge, 
and  by  his  misleading  conduct,  as  aforesaid,  procured  their 
execution  of  the  same  by  having  it,  to  all  appearance,  the 
mortgage  which  they  had  read  at  their  home,  and  substitu- 
ting it  in  place  thereof;  that  appellees  were  in  the  notary's 
office  but  a  short  time,  long  enough  to  affix  their  signatures 
aforesaid,  and  it  was  two  months  thereafter  before  they 
learned  that  the  instrument  which  they  had  signed  was  a 
quitclaim  deed  to  said  real  estate  instead  of  the  said  mort- 
gage. A  copy  of  the  quitclaim  deed  is  filed  as  an  exhibit  to 
the  complaint;  and  it  is  alleged  that  because  of  the  fraud 
and  deceit  of  the  appellant  which  he  practiced  upon  appellees 
by  reason  of  his  knowledge  of  the  confidence  which  they  re- 
posed in  him  as  their  stepfather,  the  deed  should  be  set  aside 
as  fraudulent  and  void.  A  demurrer  was  overruled  to  this 
complaint,  and  the  ruling  so  made  is  first  complained  of  as 
error. 

The  complaint,  as  we  think,  states  a  good  cause  of  action. 
It  is  true  that,  in  general,  a  person  who  executes  a  written  in- 
strument without  reading  it  will  not  be  relieved  of  the  con- 
sequences of  his  want  of  care,  but  there  are  exceptions  to  this 
rule;  and  when  it  appears  that  one  was  deceived  without 
fault  on  his  part,  by  relying  upon  the  representations  of  an- 
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other  in  whom  he  had  good  right  to  repoee  trost  and  confi- 
dence, the  court,  if  satisfied  of  the  truth  of  such  allegations, 
will  set  aside  the  instrument  as  procured  through  fraud. 

It  has  often  been  decided  that  a  deed  or  other  contract 
may  be  set  aside  for  such  fraudulent  misrepresentations,  even 
tho^h  the  means  of  obtaining  information  were  fully  open 
to  the  party  deceived,  where,  from  the  circumstances,  he  was 
induced  to  rely  upon  the  other  party's  information.  Matlock 
V.  Todd,  19  Ind.  180;  Peter  v.  Wright,  6  Ind.  183;  Robin- 
son  V.  Reinharty  187  Ind.  674.  "Ordinarily,"  says  Judge 
Elliott,  in  Robinson  v.  OlasSy  94  Ind.  211,  "one  contracting 
party  has  no  right  to  rely  upon  the  statements  of  the  other  as 
to  the  character  or  contents  of  a  written  instrument;  but 
while  this  is  true,  it  is  also  true  that  if  a  known  trust  and 
confidence  is  reposed  in  the  person  making  the  representa- 
tions, and  there  is  a  relationship  justifying  such  trust  and 
confidence^  then  the  persons  to  whom  the  representations 
are  made  may  rely  upon  them*"  Citing  Shaeffer  v.  SleadSy  7 
Blackl  178;  Peter  v.  Wright,  mpra;  Bischof  v.  Coifelt,  6 
Ind.  23;  Matlock  v.  Todd^  supra;  Worley  v.  Moore,  77  Ind. 
567;  2  Parsons  Contracts  (7th  ed.),  774. 

In  Shaeffer  v.  Sleade,  supra,  it  was  said  by  the  court,  Atr 
ing  many  authorities,  that  "When  a  party  to  a  contract  placea 
a  known  trust  and  confidence  in  the  other  party,  and  acts 
upon  his  opinion,  any  misrepresentation  by  the  party  confided 
in,  in  a  material  matter  constituting  an  inducement  or  motive 
to  the  act  of  the  other  party,  and  by  which  an  undue  advan- 
tage is  taken  of  him,  is  regarded  as  a  fraud  against  which 
equity  will  relieve." 

The  allegations  of  the  complaint  before  us  disclose  a 
studied  design  by  appellant  to  deceive  his  stepson  and  wife, 
under  the  guise  of  asking  them  to  aid  him  in  borrowing 
money  on  a  mortgage,  according  to  which  they  were  induced 
to  execute  a  deed,  believing  and  trusting  in  their  stepfather 
that  the  paper  they  were  signing  was  the  same  mortgage 
which  he  had  shown  to  them  at  the  dinner  in  their  home  a 
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short  time  before,  and  which  they  had  there  read  sixd  xm- 
derstood.  As  said  by  Judge  Story,  cited  in  Peter  v.  Wright^ 
6  Ind.  183,  "Where  a  party  designedly  produces  a  false 
impression  in  order  to  mislead,  entrap,  or  obtain  undue  ad- 
vantage over  another — ^in  every  such  case  there  is  fraud; — an 
evil  act  with  an  evil  intent."     1  Story  Eq.  Jur.  201. 

In  Byers  v.  Daugherty,  40  Ind.  198,  it  was  said:  "Where 
a  different  instrument  from  that  which  the  party  supposes  he 
is  executing  is  fraudulently  substituted  by  the  other  party  to 
it,  there  can  be  no  doubt  but  that  this  is  fraud.  The  party 
does  not  do  what  he  meant  to  do.  He  intended  to  sign  one 
instrument,  and  by  the  fraud  is  made  to  sign  another  and 
different  one."  Citing  1  Chit.  PL  483,  note  1;  Van  VdUc- 
enhurgh  v.  Rouky  12  John.  337;  Taylor  v.  Kingj  6  Munf. 
(Va.)  858. 

Miller  V.  Powers^  119  Ind.  79,  and  other  cases  relied  upon 
by  appellant,  are,  as  we  think,  not  applicable  to  such  a  case 
as  this.  It  is  true,  in  general,  as  already  intimated,  that  one 
who  executes  a  written  instrument  without  reading  it,  or  oth- 
erwise assuring  himself  of  its  contents,  must  suffer  any  evil 
consequences  of  such  folly.  But  the  law  recognizes  that  the 
relations  of  persons  may  be  such  that  one  may  rely  implicitly 
upon  the  good  faith  and  confidence  resulting  from  such  rela- 
tionship. It  may  be  that,  even  in  such  a  case  of  misplaced 
confidence,  innocent  third  parties  will  not  be  allowed  to  suf- 
fer by  the  want  of  caution  on  the  part  of  the  confiding  and 
deceived  party  to  the  contract.  For  it  is  held  that  of  two 
innocent  parties  that  one  must  suffer  whose  act,  though  inno- 
cent, has  been  the  means  used  to  perpetrate  the  wrong, 
rather  than  the  one  who  was  in  no  way  instrumental  in 
bringing  about  such  wrong.  Here,  however,  it  13  the  wrong- 
doer himself  who  is  seeking  to  charge  the  party  that  confided 
in  him  and  was  thereby  deceived.  The  deceiving  party  can 
not  thus  take  advantage  of  his  own  wrong  and  charge  his  vic- 
tim with  neglect  in  having  failed  to  guard  against  such  de- 
ception.   The  rule  is  therefore,  as  stated,  that  one  who,  by 
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reason  of  known  trust  and  confidence  reposed  in  another,  re- 
lies, and  has  good  cause  to  rely,  upon  representations  made 
by  such  other  party,  and  is  thereby  overreached  and 
\ftTonged,  may  be  relieved  as  against  such  wrong,  in  case  no 
innocent  third  parties  are  thereby  injured. 

Under  the  assignment  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial,  it  is  first  contended  that  it  was 
error  to  allow  the  witness  Josie  Sargent  to  testify  that  she  in< 
formed  the  appellees  that  the  instrument  executed  by  them 
was  a  quitclaim  deed.  No  good  reason  is  given  why  this 
evidence  was  not  proper.  The  evidence  was  most  competeut| 
as  corroborating  the  evidence  of  appellees  that  they  did  not 
know  that  the  instrument  executed  by  them  was  a  deed,  but 
supposed  it  to  be  a  mortgage.  Indeed  the  detailed  evidence 
of  this  witness,  who  had  been  brought  up  as  a  daughter  in 
the  family  of  appellant,  and  with  whom  he  talked  freely 
after  he  had  procured  the  quitclaim  deed,  went  very  far  to 
show  that  he  had  completely  deceived  the  appellees  and  pro* 
cured  a  deed  from  them  under  the  guise  of  persuading  them 
to  join  in  a  mortgage  to  enable  him  to  engage  in  business. 

Neither  is  any  good  reason  shown  why  the  appellee  Carrie 
B.  Masterson  should  not  have  been  allowed,  as  she  was,  to 
testify  to  the  trust  and  confidence  reposed  by  her  in  the  ap- 
pellant, as  her  husband's  stepfather.  Suoh  testimony  fur- 
nished the  reason  for  her  readiness  to  execute  the  instrument 
in  appellant's  favor,  as  requested  by  her  husband,  and  showed 
a  sufficient  reason  for  her  want  of  care  in  not  asking  to  have 
it  read  before  she  signed  it. 

Complaint  is  also  made  that  appellant  was  not  allowed  to 
testify  as  to  the  reason  why  he  had  an  old  deed  with  him  at 
the  time  of  taking  dinner  at  appellee's  house;  and  that  he 
was  also  not  allowed  to  testify  as  to  a  mortgage  made  on  the 
property  in  question  at  a  time  subsequent  to  the  date  of  the 
quitclaim  deed.  We  are  unable  to  see  what  relevancy  these 
proposed  items  of  evidence  had  to  the  transaction  complained 
of.    If  the  evidence  had  been  admitted  it  could  not  in  any 
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way  have  shown  any  explanation  or  justification  of  the 
charge  made  against  appellant  of  having  deceived  appellees 
into  executing  the  quitclaim  deed  instead  of  the  mortgage 
which  they  believed  they  were  executii^. 

It  is  finally  contended  that  the  decision  of  the  court  is  not 
sustained  by  sufficient  evidence,  that  it  is  contrary  to  the 
evidence  and  contrary  to  law.  The  discussion  in  support  of 
these  contentions  proceeds  on  the  ground  that  the  evidence, 
in  order  to  prevail  against  a  deed  regular  in  form  and  duly 
executed,  ought  to  satisfy  the  court  beyond  all  reasona- 
ble doubt  that  the  execution  of  the  deed  was  procured 
through  the  fraud  of  the  grantee.  We  do  not  think  that  the 
rule  so  contended  for  applies  to  such  a  case  as  this.  It  is 
true  that  where  a  person  has  had  full  opportunity  to  know  of 
the  contents  of  a  written  instrument  before  executing  it,  and 
the  parties  to  the  contract  afterwards  differ  as  to  their  under- 
standing of  its  terms,  one  asserting  and  the  other  denying 
that  the  writing  correctly  expresses  the  terms  of  the  contract 
as  previously  agreed  to,  then,  no  doubt,  the  rule  is  that  only 
the  most  convincing  proof  will  be  accepted  as  sufficient  to 
overcome  the  written,  signed  and  acknowledged  instrument 
of  the  party  who  afterwards  denies  the  authenticity  of  such 
instrument.     Eabhe  v.  Viele,  148  Ind.  116. 

Here,  however,  the  very  contention  is,  not  that  there  was 
any  mistake  as  to  the  terms  of  an  instrument  which  both  par- 
ties had  full  opportunity  to  read  and  understand,  but  that,  by 
the  fraud  of  one  party,  caused  by  the  known  trust  and  confi- 
dence properly  and  legitimately  reposed  in  him  by  the  other, 
the  second  party  was  deceived  and  lulled  into  security,  so  that 
reliance  was  placed  upon  false  representations,  and  a  docu- 
ment altogether  different  from  that  intended  was  in  good 
faith  acknowledged  and  executed.  Such  deception  takes 
the  place  of  force.  There  is  no  free  meeting  of  mind  with 
mind,  and  no  valid  contract  entered  into.  The  fact  of  such 
fraud  is  to  be  proved  and  found  as  any  other  fact,  and  that 
by  a  consideration  of  the  evidence  presented.    We  are,  be- 
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sides,  of  opinion  that  the  evidence  before  the  court,  and  all 
the  surrounding  circumstances,  were  such  as  to  have  amply 
justified  the  court  in  reaching  the  conclusion  that  the  execu- 
tion of  the  quitclaim  deed  was  procured  by  imposing  upon 
the  appeUees  through  the  parental  influence  of  the  appellant. 
To  hold  the  deed  good  would  be  to  hold  that  a  young  man, 
without  other  property,  and  with  a  wife  and  children 
to  support,  should,  without  consideration  or  compensa- 
tion of  any  kind,  be  willing  to  relinquish  all  claim  to 
any  part  of  the  only  property  or  estate  left  him  by  his 
mother.  That  he  should  be  willing  to  join  in  a  mortgage 
upon  this  property  to  enable  one  who  occupied  to  him  the 
place  of  father  to  procure  a  loan  of  money,  seems  to  have 
gone  a  long  way  in  filial  duty;  but  that  he  should  go  further, 
and  be  willing  to  pve  away  from  his  wife  and  children  all 
his  patrimony  to  enable  his  stepfather  to  engage  in  business, 
seems  at  least  to  call  for  some  explanation.  The  record  shows 
none.  Even  if  the  case  called  for  evidence  beyond  a  reasona- 
ble doubt  to  support  the  conclusions  reached,  we  are  not  sure 
that  such  evidence  is  not  shown. 
Judgment  affirmed. 


Nelson  bt  al.  v.  Cottingham  et  al. 

[No.  18,582.    Filed  January  25,  1899.] 

Spboial  Tixmrso.^When  Treated  a»  a  Oeyierdl  FHnding.^Vnxen  the 
record  contains  what  purports  to  be  a  special  finding  with  oonclu- 
sions  of  law,  which  does  not  appear  to  have  been  made  at  the 

request  of  any  of  the  parties  to  the  action,  it  will  be  treated  as  a  j^^  m 

general  finding,    p.  IS6,  ~;^^— L 

Same. — C<mduaion$ofLaw.—ExeepHo7u.^AppealandError.'^Th»  k^    l^ 


correctness  of  the  conclnsions  of  law  upon  the  facts  found  can  only 
be  presented  by  exceptions  to  each  conclusion  of  law  and  assigning 
as  error  such  conclusions,  pp.  136^  1S7. 
Fraudulent  Convbtance. — Hutband  and  Wife,^IjXoe99ive  Judg- 
ment.— Relief, ^Vo  error  was  committed  in  overruling  defendants 
motion  for  judgment  in  an  action  to  set  aside  as  fraudulent  a  con- 
veyance of  real  estate  from  husband  to  wife,  where  the  facts  found 
showed  that  after  deducting  the  wife's  one-third  interest  in  the  real 
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estate  oonveyed,  and  the  husband's  $600  exemption,  there  remained 
a  small  balance  subject  to  plain tiiT's  debt,  as  defendant's  remedy 
was  by  motion  to  modify  the  judgment,    pp.  1S8, 1S9. 

From  the  Hamilton  Circuit  Court.    Affirmed. 

T.  J.  Kaney  R,  K.  Kane  and  T,  E,  Kane,  for  appellants. 
Roberts  &  Vestal  and  Fertig  &  Alexander ^  for  appellees. 

Monks,  C.  J. — ^Appellees  brought  this  action  to  set  aside 
as  fraudulent,  conveyances  of  certain  real  estate  made  by  Al- 
vin  S.  and  Milton  H.  Nelson,  through  a  trustee,  to  their 
wives,  the  appellants,  Sarah  J.  Nelson  and  Mary  Nelson. 
Final  judgment  was  rendered  in  favor  of  appellees,  setting 
aside  said  conveyances,  and  ordering  that  said  real  estate  be 
sold  to  pay  appellees'  judgments  against  said  Alvin  S.  and 
Milton  H.  Nelson.  Only  Sarah  J.  Nelson  and  Mary  Nelson 
appeal,  and  each  separately  assign  errors.  The  errors  as- 
signed are:  (1)  The  court  erred  in  its  conclusion  of  law; 
(2),  the  court  erred  in  overruling  the  motions  for  judgment 
in  her  favor  on  the  special  finding  of  facts. 

The  record  contains  what  purports  to  be  a  special  finding 
by  the  court,  with  conclusions  of  law  thereon;  but  as  it  does 
not  appear  that  the  same  was  made  at  the  request  of  any 
of  the  parties  to  the  action  we  are  compelled  to  treat  it  as  a 
general  and  not  a  special  finding.  Jacobs  v.  Statej  127  Ind. 
77,  and  cases  cited;  Sheets  v.  Brayy  125  Ind.  33,  and  cases 
cited.  No  question  is  therefore  presented  by  the  first  error 
assigned. 

Section  560  Burns  1894,  section  551  Homer  1897,  re- 
quires that  in  a  special  finding  the  court  shall  first  state  the 
facts  in  writing  and  then  the  conclusions  of  law  upon  them, 
"and  judgment  shall  be  rendered  accordingly."  This  is  for 
the  purpose  of  enabling  a  party  to  except  to  the  decision  of 
the  court  upon  the  questions  of  law  involved  in  the  case.  If  a 
judgment  rendered  in  such  a  case  should  not  conform  to  the 
conclusions  of  law  stated,  the  remedy  is  by  motion  to  modify 
the  judgment,  so  as  to  conform  to  the  conclusions  of  law; 
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but  where  the  judgment  rendered  is  in  accordance  %vith  the 
conclusions  of  law  stated,  error,  if  any,  in  such  conclusions,  is 
not  reached  by  a  motion  to  modify  the  judgment,  but  by  ex- 
ceptions to  each  of  such  conclusions,  and  a  proper  assignment 
of  error  thereon  in  the  court  having  jurisdiction  of  such  case 
on  appeal.  Nading  v.  Elliott j  137  Ind.  261,  and  cases  cited; 
Smilh  v.McKeanyAdm.y99  Ind.  101, 107;  Radabaugh  v. Sil- 
vers, Adm.,  135  Ind.  605,  and  cases  cited.  Therefore,  when 
a  motion  is  made  to  render  judgment  on  a  special  finding 
which  will  not  be  in  accordance  with  the  conclusions  of  law  if 
rendered,  and  the  same  is  overruled  and  judgment  is  ren- 
dered in  conformity  with  such  conclusions,  even  though  they 
may  be  erroneous,  an  assignment  of  error  in  this  court  that 
the  court  erred  in  overruling  said  motion  for  judgment  will 
not  present  any  question  for  decision  and  will  be  unavail- 
able, for  the  reason  that  the  correctness  of  the  conclusions 
of  law  upon  the  facts  found,  can  only  be  presented  in  this 
State  by  exceptions  to  each  of  said  conclusions  of  law  at  the 
proper  time,  and  assigning  as  error  that  the  court  erred  in 
said  conclusions.  In  other  words,  the  correctness  of  the  con- 
clusions of  law  is  not  reached  by  a  motion  for  a  judgment, 
nor  by  a  motion  to  modify  or  for  a  new  trial.  This  has  been 
uniformly  held  by  this  court.  Royse  v.  Bourne^  149  Ind. 
187;  PfaUy  Treas.j  v.  Statey  ex  rel.y  148  Ind.  639;  Lewis  v. 
HaaSj  60  Ind.  246;  Lynch  v.  JenningSy  Adm.,  43  Ind.  276; 
Cruzan  v.  Smith,  41  Ind.  288;  Peden's  Adm.  v.  King,  80 
Ind.  181;  Elliott's  App.  Proc,  section  793. 

While  the  overruling  of  motions  to  render  judgment  on 
a  special  finding  not  in  conformity  with  the  conclusions  of 
law,  even  though  they  may  be  erroneous,  will  not  reverse  a 
cause,  for  the  reason  that  no  question  can  be  presented  on 
such  ruling,  yet  if  such  motion  were  sustained  and  final  judg- 
ment rendered  according  to  the  special  finding,  and  contrary 
to  the  conclusions  of  law,  they  being  erroneous,  or  if  such 
judgment  were  rendered  by  the  court  of  its  own  accord  with- 
out any  motion  to  that  effect,  such  action  of  the  court  would 
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render  harmless  the  error  in  the  conclusions  of  law^  and 
would  furnish  no  grounds  for  reversal  because  such  ultimate 
judgment  would  be  correct  upon  the  facts  found.  White  ▼. 
Chicagoy  etc.,  R.  Co.,  122  Ind.  317,  7  L.  R  A.  267; 
Sphung  V.  Moore,  120  Ind.  852;  Chicago,  etc.,  R.  Co.  v. 
Barnes,  116  Ind.  126;  Slauter  v.  Favorite,  107  Ind.  291, 
800;  Krug  v.  Davis,  101  Ind.  75.  The  finding  in  this  case, 
however,  is  as  we  have  held,  to  be  treated  as  a  general  finding, 
and  the  motion  for  judgment  in  favor  of  said  appellants  pre- 
sents the  question  whether  thej  were  entitled  to  judgment 
thereon  in  their  favor. 

The  finding  shows  that  the  value  of  the  real  estate  con- 
veyed to  appellant  Sarah  J.  Nelson  was  $800,  and  that  her 
husband  was  a  resident  householder  of  the  State,  and  had 
no  other  property  at  the  time  of  said  conveyance  except  pei- 
sonal  property  worth  $188,  which  he  had  claimed  as  exempt, 
making  the  entire  value  of  his  property,  real  and  personal, 
$983;  that  the  real  estate  conveyed  to  Mary  Nelson  was 
worth  $800,  and  that  her  husband  was  a  resident  householder 
of  the  State  and  had  no  other  property  except  personal  prop- 
erty worth  $267,  which  he  had  claimed  as  exempt,  making 
the  total  value  of  his  property  $1,067.  In  all  other  respects 
the  finding  sustains  the  allegations  of  the  complaint. 

Each  of  appellants  insists  that  under  said  general  finding 
she  is  entitled  to  hold  one-third  in  value  of  the  real  estate  con- 
veyed to  her  and  the  remainder  of  the  $600  exemption 
given  by  law  to  her  husband,  after  deducting  the  value 
of  the  personal  property  claimed  by  him  as  exempt,  free 
from  the  judgments  of  appellees,  citing  Citizens  Bank 
V.  Bolen,  121  Ind.  801;  Phenix  Ins.  Co.  v.  Fielder,  188  Ind. 
657;  Brigham  v.  Hubhard,  115  Ind.  474,  478;  Taylor  r. 
Duesterberg,  Adm.,  109  Ind.  165,  169,  170;  Smith  v.  Selz, 
114  Ind.  229,  285. 

Conceding  without  deciding  as  to  the  correctness  of  this 
insistence  (see,  however,  Marmon  v.  White,  151  Ind.  445),  a 
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calculatioii  upon  the  basis  claimed  shows  that  there  was 
$116.34  in  value  of  the  land  conveyed  to  appellant  Sarah  J. 
Nelson  that  she  was  not  entitled  to  hold  free  from  appellees' 
judgments,  and  $200.34  in  value  of  the  land  conveyed  to  ap- 
pellant Mary  Kelson  that  she  was  not  entitled  to  hold  free 
from  appellees'  judgments.  It  is  clear,  therefore,  that  upon 
the  basis  claimed  appellants  were  not  entitled  to  a  judgment 
in  their  favor,  and  the  court  below  properly  overruled  their 
motions  therefor.  If  the  judgment  gave  appellees  more  re- 
lief than  they  were  entitled  to  xmder  the  finding,  the  rem- 
edy was  by  motion  to  modify  the  judgment.  Jarrell  v.  Brth 
baker,  150  Ind.  260;  Evana  y.  State^  150  Ind.  651,  655,  656, 
and  cases  cited.    'No  such  motion  was  made. 

Finding  no  available  error  in  the  reoord  the  judgment  is 
affirmed. 


Union  National  Savinos  and  Loan  Association  v. 

hslbebg  bt  al. 

[No.  18,820.    FOed  Nov.  99,  1898.    Rehearing  denied  Jan.  95,  1899.] 

Mbohaivic'b  IiiEic. — Foreclo9ure. — Ftiilure  to  Make  Holder  of  Junior 
Mortgage  a  Partff.  —  A  meohanio's  lien  was  foreclosed  and  the 
pcopert  J  pQiohased  by  the  lien  holder  under  a  deoree  of  f  oieolosuxe. 
The  holder  of  a  mortfpage  junior  to  the  meohanic's  lien  was  not  made 
a  party  to  the  proceedings.  Held,  in  an  action  to  foreclose  the 
mortgage,  which  action  was  brought  more  than  a  year  after  the 
notice  of  Intention  to  hold  the  lien  was  filed,  that  the  holder  of  the 
mechanic's  lien  had  lost  the  seniority  thereof,  bat  had  an  owner's 
equity  of  redemption. 

From  the  Lake  Superior  Court    Reversed. 

Walter  Olds  and  C.  F,  Qriffiny  for  appellant 
Peter  Crumpackery  for  appellees. 

Hacknet,  C.  J. — The  appellant  sued  to  foreclose  a  mort- 
gage executed  by  the  appellee,  Helberg.  The  appellee,  Mo- 
^BTy  by  cross-complaint,  sought  to  enforce  a  mechanic's  lien 
as  senior  to  the  mortgage.  The  essential  facts  were  that 
Helberg  owned  a  lot  in  the  city  of  Hammond,  and,  in  De- 
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cember,  1892,  contracted  with  Hosier  for  the  erection  of  a 
dwelling-house.  The  dwelling-house  was  under  construction 
when,  in  March,  1893,  the  appellant,  with  knowledge  of  said 
contract  and  the  work  upon  said  house,  made  a  loan  of  $1,300 
to  Helberg,  which  loan  was  secured  by  a  mortgage  on  said  lot. 
On  the  30th  day  of  September,  1893,  within  the  statutory 
time,  Mosier  gave  the  proper  notice  of  a  mechanic's  lien.  On 
the  8th  day  of  September,  1894,  J^osier  sued  to  foreclose 
said  lien,  not  making  the  appellant  a  party,  and  in  February, 
1895,  purchased  said  property  under  a  decree  of  foreclosure. 
The  lower  court  held  the  lien  of  Mosier  senior  to  that  of 
the  appellant,  and  that  holding  presents  the  question  for  de- 
cision by  this  court. 

It  is  not  questioned  that,  in  point  of  time,  the  mechanic's 
lien  was,  by  relation  back  to  the  time  when  the  work  began, 
senior  to  the  mortgage,  but  it  is  insisted  that  by  the  failure 
to  bring  suit  to  foreclose  such  lien,  as  against  the  appellant^ 
within  one  year  from  the  giving  of  such  notice,  the  lien  was 
waived  as  to  the  appellant.  The  statute,  giving  the  remedy 
for  the  foreclosure  of  mechanic's  liens,  provides  that  "Any 
person  having  such  lien  may  enforce  the  same  by  filing  his 
complaint  in  the  circuit  or  superior  court  of  the  county  where 
the  labor  was  performed,  or  the  materials,  machinery,  ar- 
ticles, things  or  service  furnished  or  rendered  at  any  time 
within  one  year  from  the  time  when  said  notice  has  been  re- 
ceived for  record  by  the  recorder  of  the  county;  *  ♦  * 
and  if  said  lien  shall  not  be  enforced  within  the  time  pre- 
scribed by  tiiis  section,  the  same  shall  be  null  and  void 
*  *  *  "  Section  7259  Bums  1894,  section  5298  Hor- 
ner 1897.  It  will  thus  be  seen  that  the  remedy  is  limited  to 
one  year,  and  if  the  complaint  is  not  filed  during  that  period 
the  lien  is  void.  We  have  seen  also  that  the  remedy,  as 
against  Helberg,  the  owner  of  the  property,  was  enforced 
within  the  year.  Does  the  statute  require  that  the  remedy 
shall  be  enforced  also  against  existing  junior  lien  holders, 
within  the  year,  to  save  the  validity  of  the  senior  lien? 
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The  requirement  of  the  statute  is  general  and  contains  no 
exception  applicable  to  this  case.  Its  object  was  to  prevent 
the  ex  parte  encumbrance  from  beclouding  titles  and  embar- 
rassing dealings  with  reference  to  the  property  for  a  longer 
period  than  one  year.  This  object  cannot  be  said  to  concern 
the  property  owner  alone  for  the  junior  encumbrancer  is  in- 
terested in  having  the  lien  determined  while  the  extent  of 
labor  or  materials  may  be  more  easily  ascertained  and  while 
values,  as  to  the  lien,  may  not  become  obscure,  and,  as  to  the 
property,  may  not  become  impaired.  A  foreclosure,  as 
against  a  junior  lienor  alone,  could  hardly  be  said  to  satisfy 
the  statutory  requirement  if  objection  were  made  by  the 
property  owner.  If  upon  siich  foreclosure,  the  year  having 
expired,  the  owner  coifld  assert  the  invalidity  of  the  Ken,  it 
would  seem  that  the  rule  should  also  be  upheld  that  a  fore- 
closure against  the  owner  alone  would  not  preclude  the  junior 
lienor  to  assert  the  invalidity  of  the  lien  as  against  his  lien. 
Even  as  between  mortgagees,  where  the  senior  is  foreclosed 
without  bringing  in  the  junior,  the  foreclosure  is  a  nullity  as 
to  the  junior.  Gaskell  v.  Viqueaney^  122  Ind.  244,  and  au- 
thorities there  cited;  Caiierlin  v.  Armstrong^  101  Ind.  258. 
The  same  rule  has  been  generally  applied  to  mechanic's  liens. 
See  15  Am.  &  Eng.  Ency.  of  Law,  p.  165,  note  4.  If  the 
analogy  is  fair,  and  we  think  it  is,  we  may  say  that  the  fore- 
closure by  Mosier  was,  as  to  the  appellant,  as  no  foreclosure, 
and  did  not  preclude  or  estop  the  appellant  to  deny  the  va- 
lidity of  the  lien  under  the  provisions  of  the  statute. 

In  Alabama  it  was  held,  in  an  action  to  foreclose  a  lien, 
commenced  against  the  husband  within  the  statutory  period, 
the  wife  being  brought  in  by  amendment  after  the  period, 
that  the  statute  was  a  bar  in  her  favor.  Seibs  v.  Engelhardty 
78  Ala.  508.  In  Dunphy  v.  Riddle,  86  111.  22;  Crawl  v. 
Nagle,  86  HI.  437;  and  McOraw  v.  Bayard,  96  111.  146,  it 
was  held  that  a  suit  within  the  statutory  period,  against  the 
property  owner  and  to  which  a  junior  encumbrancer  was 
made  a  party  after  the  statutory  period,  could  not  be  main- 
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tained  against  the  junior  encumbrancer.  In  Dunphy  v.  Rid- 
dley  suprUy  it  was  held  that  the  limitation^  ^'unless  suit  be  in- 
stituted to  enforce  such  lien  within  six  months/'  required 
that  the  suit  should  be  instituted  against  the  owner,  creditor, 
or  encumbrancer  to  be  available.  In  this  State  it  has  been 
held  that  the  limitation  applies  in  favor  of  a  purchaser  pend- 
ing the  lien.  Holland  v.  JoneSy  9  Ind.  495;  Marvin  v.  Tay- 
lor,  27  Ind.  73 ;  Schneider  v.  KoUhoify  69  Ind,  668.  These 
holdings  support  the  conclusion  that  the  statute  is  available  in 
favor  of  all  who  are  interested  and  against  whom  proceed- 
ings have  not  been  instituted  within  the  limited  period. 

While  we  hold  that  the  failure  to  make  the  appellant  a 
party  to  his  foreclosure  lost  to  Mosier  the  seniority  of  his 
lien,  we  do  not  hold  that  his  foreclosure  was  entirely  fruitless. 
It  had  the  effect  to  place  Mosier  in  the  shoes  of  Helbergand  to 
carry  to  him  the  equity  of  redemption.  Holmes  v.  Bybee,  34 
Ind.  262 ;  Catterlin  v.  Armstrong^  101  Ind.  268 ;  Brovming 
V.  Smith,  139  Ind.  280. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  cross-complaint,  and  to  grant  a  new  trial. 


Helt  et  al.  v.  Helt. 

[No.  18,611.    Filed  Jan.  26,  18d9.] 

Dbbobnt  and  DiSTBXBVnojx. ^Husband  and  Wi/e.—ChUdleas  Second 
fS^ugl  Wi/e.— Section  1  of  the  aot  of  March  11,  1880  (Acts  1880,  p.  480,  sec- 
l^^^l  tion  2644  Bums  1804)  providing  that  if  a  man  marry  a  second  or 
subsequent  wife  and  has  by  her  no  children,  but  has  children  alive 
by  a  former  wife,  the  interest  of  such  wife  in  the  lands  of  her  hus- 
band shall  be  a  life  estate,  and  the  fee  of  the  same  shall  vest  in 
such  children  at  the  death  of  the  husband  is  void,  as  it  seeks  to 
amend  section  2  of  the  act  of  1858  which  was  repealed  by  the  act 
of  March  0,  1867.  pp,  m,  lU- 
Same.  — Husband  and  Wife.  —  Childless  Second  Wife,  —  Plaintiff 
brought  suit  for  partition  of  her  one-third  interest  in  her  deceased 
husband'H  real  estate.  The  pleadings  show  that  plaintiff  was  a 
second  wife,  having  no  children  by  the  marriage  existing  at  the 
time  of  the  husband's  death,  but  having  a  child  living;?  bv  a  prior 
marriage  between  her  and  her  said  husband,  which  had  been  dis- 
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solved,  and  that  the  husband  had  children  living  bj  a  previous  wife. 
Held,  that  the  rights  of  plaintiff  in  said  lands  are  determined  by 
section  2487  R.  S.  1881,  or  section  2640  Bums  1894,  either  of  which 
gives  her  one-third  of  the  land  in  fee  simple,  with  limitation  as  to 
descent  and  disposition  thereof  as  provided  in  'jaecliaa  2487  R  S. 
1881,  or  section  2641  Bums  1894.     pp,  m-lJ^. 

From  the  Bartholomew  Circuit  Court.    Affirmed. 

Oeorge  W.  Cooper  and  Cassius  B,  Cooper^  for  appellants. 
M.  D.  Emig  and  J.  F.  CoXy  for  appellee. 

Monks,  C.  J. — It  appears  from  the  record  that  one  Henry 
Helt,  a  widower,  having  children  by  a  former  marriage,  mar- 
ried appellee;  that  he  had  by  her  one  child,  the  appellant 
Mollie  Helt,  her  co-appellants  being  the  children  of  said 
Henry  Helt  by  his  first  wife.  Afterwards,  in  1880,  appel- 
lee and  said  Henry  Helt  were  divorced.  In  1890,  they  were 
again  married,  but  no  child  was  bom  to  them  during  the  last 
marriage.  Afterwards  said  Henry  Helt  died  intestate,  the 
owner  of  real  estate  in  Bartholomew  county,  Indiana,  leaving 
surviving  him  appellee,  his  widow,  and  appellants,  his  chil- 
dren, one  of  whom,  Mollie  Helt,  was  a  child  of  his  first  mar- 
riage with  appellee,  and  the  others  his  children  by  his  first 
wife. 

An  action  was  brought  in  the  court  below  for  partition  of 
said  real  estate,  by  appellee  against  appellants,  and  the  court 
held  that  the  undivided  one-third  of  the  real  estate  of  which 
said  Henry  Helt  died  seized,  descended  in  fee  simple  to  ap- 
pellee, and  the  other  undivided  two-thirds  descended  in  fee 
simple  to  appellants,  and  partition  was  so  made  and  confirmed. 
Appellants  insist  that,  under  the  facts  found,  appellee,  hav- 
ing no  children  bom  to  her  during  said  second  marriage,  was, 
at  the  death  of  her  husband,  a  subsequent  childless  wife, 
within  the  meaning  of  section  1  of  the  act  of  March  11, 
1889  (Acts  1889,  p.  430,  l)eing  section  2644  Bums  1894, 
section  2487  Homer  1897V,  and  that  she  inherited  the 
undivided  one-third  of  said  real  estate  for  life  only,  and  ap- 
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pellants  inherited  all  of  said  real  estate,  subject  to  appellee's 
estate  for  life  in  the  undivided  one-third  thereof. 

By  section  1  of  the  act  of  1889  (Acts  1889,  p.  430),  be- 
ing section  2644  Bums  1894,  section  2487  Homer  1897, 
it  was  attempted  to  amend  section  2  of  the  act  of  March 
4,  1863  (Acts  1853,  p.  56),  which  last  named  section  was 
repealed  by  the  act  of  March  9,  1867  (Acts  1867,  p. 
204).  Longlois  v.  LongloiSy  48  Ind.  60,  63,  and  cases  cited; 
Hoffman  v.  Bacouy  60  Ind.  379,  380.  Section  2  of  the  act 
of  1863,  which  section  1  of  the  act  of  1889  sought  to  amend, 
was  repealed  in  1867,  and  was  not,  therefore,  in  force  in 
1889.  It  is  settled  law  in  this  State  that  an  act  which  at- 
tempts to  amend  a  repealed  act  is  void.  Smith  v.  McClain, 
146  Ind.  77,  88,  89;  Boring^  Aud.^  v.  State,  141  Ind.  640, 
and  cases  cited.  It  is  evident  that  when  section  1  of  the  act 
of  1889,  being  section  2644,  2487,  supra,  was  passed,  section 
2  of  the  act  of  1853,  which  it  attempted  to  amend,  was  not 
in  existence,  having  been  repealed  in  1867,  and  that  said  sec- 
tion 1  of  the  act  of  1889,  being  section  2644,  2487,  supra,  is 
void.  Smith  v.  McClain,  supra,  pp.  88,  89.  Said  section 
2644,  2487,  supra,  being  void,  it  follows  that  section  2487, 
R.  S.  1881,  being  section  24  of  an  act  approved  May  14, 
1852  (R.  S.  1852,  p.  251),  has  been  in  force  since  the  act  of 
1867,  supra,  took  effect.  Longlois  v.  Longlois,  supra,  pp. 
62-65,  and  cases  cited;  Waugh  v.  Riley,  68  Ind.  482,  493, 
494;  Teter  v.  Clayton,  71  Ind.  237,  239.  It  is  clear,  there- 
fore, that  the  right  of  appellee  in  said  lands  is  determined  by 
either  section  2487  R.  S.  1881,  being  section  24  of  an  '*act 
approved  May  14,  1852"  (R.  S.  1852,  p.  251),  or  section 
2640,  Bums  1894,  section  2483  Horner  1897,  which  last 
named  section  expressly  gives  the  wife  an  estate  in  fee  simple 
of  all  the  lands  of  which  her  husband  died  seized. 

Under  said  section  2487  R.  S.  1881,  being  section  24  of 
an  act  approved  May  14,  1852,  "it  has  been  uniformly  held 
bv  this  court,  since  the  case  of  Utterback  v.  Terhune,  75  Ind. 
363,  decided  in  1881,     *     *     *     a  second  or  subsequent 
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wife,  having  no  children  by  her  husband  living  at  his  death, 
took  a  fee  in  his  lands  when  he  died  leaving  children  alive  by 
a  previous  wife  and  that  upon  her  death,  the  children  of  the 
former  wife  or  wives  become  her  forced  heirs,"  and  inher- 
ited the  land  from  her  which  she  inherited  from  her  husband. 
Byram  v.  Henderson^  151  Ind.  102,  and  cases  cited;  HasJeett 
V.  Maxet/y  134  Ind.  182,  187,  19  L.  R.  A.  379,  and  cases 
cited.  Appellee  therefore  inherited  an  undivided  one-third 
of  the  land  in  controversy  in  fee  simple,  regardless  of  which 
section  determines  her  rights.  If  the  land  descended  to  her 
under  section  2640  Bums  1894,  section  2483  Homer  1897, 
she  may  dispose  of  it  as  she  pleases,  by  will  or  otherwise,  ex- 
cept as  limited  by  section  2641  Bums  1894,  section  2484 
Horner  1897,  if  she  marry  again.  But  if  the  lands  de- 
scended to  her  under  section  2487  R.  S.  1881  (section  24, 
R  S.  1852,  vol.  1,  p.  251),  the  same  will  descend  to  the  chil- 
dren of  her  deceased  husband,  or  their  descendants,  if  they 
survive  her.  Byram  v.  Henderson^  supra.  The  trial  court 
did  not  err,  therefore,  in  holding  that  appellee  inherited  the 
undivided  one-third  of  the  land  in  controversy  in  fee,  and  in 
rendering  judgment  confirming  partition  of  said  land  when 
so  made. 

Under  the  issues  in  the  cause,  the  trial  court  was  not  re- 
quired to  determine,  nor  did  it  determine,  which  of  said  sec- 
tions governs  the  rights  of  appellee.  Neither  is  said  question 
decided  by  this  court,  because  the  same  is  not  presented  by 
the  record.    Judgment  is  afEirmed. 


Davis  v.  The  State. 


[No.  18,628.    Filed  January  81,  1899.]  |g  ^ 

CRunf  AL  Ijlw. -'Defense,— Special  P/ea«.— Such  matters  of  defense     ^-~) 
as  might  have  heen  set  up  by  special  plea  at  common  law  may  yet 
be  presented  in  that  manner  in  this  State,    p,  148. 

HAia.'-Defeneea  Which  May  be  Specially  Pleaded. —Besides  the  special 
pleas  to  the  jurisdiction  of  the  court  and  in  abatement,  the  only  de- 

Vol.  152—10 


146  SUPREME  COUET  OP  INDIANA, 

Dayis  v.  State. 

f enses  that  maj  be  specially  pleaded  are  a  former  aoquital,  a  former 
conviction,  and  insanity,  pp.  14^,  1^9, 
Criminal  Law.— -Brtdoice.  —Record  of  the  Trial  and  Conviction  of 
Another  Charged  With  Same  Qjfenae.— The  record  of  the  trial  and 
conviction  of  another  xwrson  who  was  indicted  and  separately  tried 
for  the  same  offense  is  not  admissible  in  evidence  either  to  prove 
defendant's  innocence  or  to  establish  the  grade  of  the  offenae. 

P'U9. 
Samb. — Instruction, — Harmless  Error. — An  instruction  directing  the 

jury  to  assess  the  punishment  of  defendant  if  they  found  him 

guilty,  when  under  the  law  they  could  determine  only  the  question 

of  guilt  or  innocence,  is  harmless,    pp.  2S1, 152, 

From  the  Fountain  Circuit  Court.    Affirmed. 

8.  D.  Puettj  J.  8.  McFadden  and  C.  M.  McCabCy  for  ap- 
pellant. 

W.  L,  TayloTf  Attorney-General,  MerriU  Moores  and  J. 
W.  Busaeyy  for  State. 

DowLmo,  J. — Indictment  for  murder  in  the  first  degree, 
in  the  Parke  Circuit  Court.  On  the  application  of  appellant 
the  venue  of  the  cause  was  changed  to  Fountain  county, 
there  was  a  trial  by  a  jury,  and  appellant  was  found  guilty  of 
voluntary  manslaughter.  Motions  to  quash  the  indictment 
were  overruled.  Demurrers  to  the  second,  third,  and  fourth 
special  pleas  to  the  second  count  of  the  indictment  were  sus- 
tained. Motions  for  a  new  trial  and  to  modify  the  judgment 
were  overruled.    These  rulings  are  assigned  for  error. 

Counsel  for  appellant  having  failed  to  point  out  any  defect 
in  the  indictment,  the  objections  to  the  decision  of  the  court 
on  the  motions  to  quash  are  waived. 

The  first  questions  presented  for  examination  here  arise 
upon  the  action  of  the  court  in  sustaining  demurrers  to  the 
second,  third,  and  fourth  special  pleas  to  the  second  count  of 
the  indictment. 

The  substance  of  each  of  these  pleas  is  as  follows:  That 
on  the  21st  day  of  May,  1890,  the  defendant  herein  and  one 
Barney  Robards  were  quietly  and  peaceably  walking  along 
and  upon  a  certain  street  and  public  highway  in  the  town  of 
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Judson,  Parke  county,  Indiana,  going  to  their  homes,  each 
carrying  a  shotgun  the  said  Eobards  walking  in  front,  and 
this  defendant  following  a  few  feet  behind  him  in  the  same 
path,  neither  pursuing  any  one  nor  fleeing  from  any  one, 
when  suddenly  the  said  Robards  was  confronted  by  the  said 
John  Newkirk,  with  a  drawn  revolver  in  his  hand,  aimed  di- 
rectly at  said  Robards,  and  that  said  Robards  immediately 
raised  his  gun,  and  fired  off,  and  discharged  the  same  into  the 
body  of  the  said  Newkirk,  killing  him  instantly.  That  from 
the  time  said  Newkirk  made  his  appearance,  confronting 
Robards  as  af oresaid,  until  he  was  shot  and  killed,  this  defend- 
ant was  several  feet  behind  the  said  Robards,  and  said  Rob- 
ards was  unable  to  see  this  defendant  at  any  time  during  said 
transaction,  and  that  this  defendant  did  not  at  any  time  from 
the  time  said  Newkirk  appeared,  until  said  Robards  shot  and 
killed  him  as  aforesaid,  utter  any  word  or  sound,  or  make 
any  sign  or  gesture,  and  that  he  did  not  realize  what  was  be- 
ing done  until  the  said  Newkirk  was  shot  and  killed  as  afore- 
said, and  that  he,  said  defendant,  did  not  at  any  time  fire  off, 
or  discharge  the  gun  which  he  carried,  or  any  other  gim,  at, 
against,  or  into  the  said  Newkirk,  but  that  said  Newkirk  was 
shot  and  killed  by  the  said  Robards  as  aforesaid,  and  not  oth- 
erwise. That  said  Barney  Robards  was  thereafter  duly 
charged  by  separate  indictment  in  the  Parke  Circuit  Court 
with  the  crime  of  murder  in  the  first  degree,  for  having  shot 
and  killed  the  said  John  Newkirk,  and  thereafter,  the  venue 
of  said  cause  having  been  changed  to  the  Fountain  Circuit 
Court,  that  the  said  cause  came  on  for  trial  in  and  by  said 
Fountain  Circuit  Court,  before  a  jury  legally  impaneled;  and 
that  upon  said  trial  the  said  Robards  was  by  the  verdict  of 
said  jury,  and  the  judgment  and  sentence  of  said  court,  con- 
victed and  found  guilty  of  the  crime  of  manslaughter,  under 
said  indictment,  and  was  thereby  acquitted,  and  found  not 
guilty  of  any  higher  degree  of  homicide  or  crime  therein. 

The  third  plea  omits  the  narrative  of  the  circumstances  at- 
tending the  shooting  of  Newkirk,  and  states  only  the  facts  of 
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the  indictment,  trial,  and  conviction  of  Robards  of  the  crime 
of  manslaughter. 

The  fourth  plea,  after  the  allegations  concerning  the  in- 
dictment, trial,  and  conviction  of  Robards,  states,  that  the 
defendant  did  not  by  word,  sign,  or  gesture,  in  any  manner 
participate  in  the  acts  constituting  the  crime  of  which  Rob- 
ards was  convicted;  nor  did  he  at  the  time  of  the  commission 
of  said  offense,  counsel,  encourage  or  conunand  the  said 
Robards  to  shoot  the  said  Newkirk,  or  aid  or  abet  the  said 
Robards  in  any  way  in  the  commission  of  said  crime  of  man- 
slaughter. 

Notwithstanding  the  provisions  of  the  statute,  that  in  all 
criminal  prosecutions  the  defendant  may  plead  the  general 
issue  orally,  and  under  it  may  prove  on  the  trial  that  he  has 
before  had  judgment  of  acquittal,  or  been  convicted,  or  par- 
doned for  the  same  offense,  or  any  matter  of  defense,  except 
insanity,  it  has  been  held  in  this  State  that  such  matters  as 
might  be  set  up  by  special  plea  at  common  law  may  yet  be 
presented  in  that  manner.  Section  1832  Bums  1894;  Clem 
V.  State,  42  Ind.  420;  Neaderhouser  v.  State,  28  Ind.  267; 
State  V.  Barrett,  54  Ind.  434. 

But  the  object  of  a  special  plea  in  criminal  procedure  is  not 
to  traverse  the  charge  contained  in  the  indictment,  or  to  give 
in  detail  the  circumstances  constituting  the  defense.  At 
common  law  its  scope  was  limited  to  certain  special  defenses, 
and  no  reason  exists  at  this  day  for  enlarging  its  range. 

It  is  said  in  Clem  v.  State,  42  Ind.  431:  '^The  defences 
which  a  defendant  might  plead  specially  in  bar  of  the  in- 
dictment were  formerly  of  four  kinds;  a  former  acquittal,  a 
former  conviction,  a  former  attainder,  and  a  pardon.  But  as 
attainders  are  prohibited  in  this  country.  Const.  U.  S.,  arti- 
cle 1,  section  10,  and  as  pardons  are  not  granted  imtil  after 
conviction.  State  Const.,  article  5,  section  17,  the  defences 
which  a  defendant  may  thus  plead  specially  are  reduced  to 
two;  a  former  acquittal  and  a  former  conviction." 

Since  the  decision  in  CUm  v.  State,  supra,  a  statute  has 
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been  enacted  requiring  the  defense  of  insanity  to  be  specially 
pleaded.  Section  1833  Burns  1894,  section  1764  Horner 
1897. 

Special  pleas  to  the  jurisdiction  of  the  court,  and  in  abate- 
ment, are  allowed.  2  Hawkins'  Pleas  of  Crown,  514;  Whar- 
ton's Crim.  PL  and  Pr.,  sections  422,  423;  1  Bishop's  Crim. 
Procedure,  section  791. 

None  of  the  matters  contained  in  the  second,  third,  and 
fourth  pleas  to  the  second  count  of  the  indictment  are  such 
as  can  be  specially  pleaded.  They  could  not  have  been  so 
pleaded  at  common  law,  nor  does  the  code  of  criminal  pro- 
cedure authorize  that  mode  of  pleading  such  defenses.  The 
demurrers  to  these  pleas  were  properly  sustained. 

The  motion  for  a  new  trial  calls  in  question  the  action  of 
the  court  in  sustaining  objections  to  certain  evidence  offered 
by  appellant,  and  in  admitting  other  evidence  over  his  objec- 
tion. The  record  of  the  trial  and  conviction  of  Barney  Kob- 
ards  for  the  crime  of  manslaughter  in  killing  Newkirk  was 
properly  excluded.  The  guilt  or  innocence  of  the  appellant 
of  the  crime  with  which  he  was  separately  charged,  did  not 
depend  upon  the  conviction  or  acquittal  of  Robards.  Xor 
was  the  grade  of  appellant's  crime  fixed  by  the  verdict  and 
judgment  in  the  case  against  Kobards. 

We  have  carefully  examined  all  of  the  evidence  objected 
to  by  appellant,  and  are  of  the  opinion  that  wherever  it  was 
at  all  material,  it  was  properly  admitted;  and  that  where  it 
was  immaterial,  the  appellant  sustained  no  injury  by  it.  The 
testimony  excluded  by  the  court  was  clearly  incompetent, 
and  we  find  no  error  in  these  rulings. 

The  court  of  its  own  motion  gave  to  the  jury  instructions 
numbered  from  one  to  fortv-nine,  inclusive.  These  instruc- 
tions  cover  every  aspect  of  the  case,  and  state  the  law  with 
clearness  and  precision.  The  criticism  of  counsel  for  appel- 
lant is  directed  against  the  thirtieth,  thirty-seventh,  and  thir- 
tv-ninth,  which  were  as  follows: — 

"30th.  If  a  person  sought  to  be  arrested  is  inflamed  by  an- 
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ger  and  intoxication,  and  is  known  by  the  officer  to  be  armed 
and  dangerous,  and  the  circumstances  are  such,  and  the  char- 
acter of  the  person  to  be  apprehended  is  such,  that  the  officer 
is  justified  in  believing,  and  does  honestly  believe,  that  unless 
he  first  obtains  dominion  over  the  person,  so  sought  to  be 
arrested,  that  he  cannot  with  safety  to  his  life  make  the  arrest, 
then  such  officer  would  be  justified  in  presenting  a  weapon  to 
the  offender,  for  the  purpose,  not  of  taking  his  life,  but  of  ob- 
taining dominion  over  him,  and  effecting  his  arrest  with 
safety  to  himself,  and  his  so  doing  would  not,  under  such 
circumstances,  be  wrongful  in  the  officer. 

^^87.  It  is  the  defendant's  contention  that  he,  Robards, 
was  moved  to  fire  the  fatal  shot  by  fear  of  his  life  and  person 
from  the  assault  of  the  deceased,  while  the  State  contends 
that  the  shot  was  fired  by  the  defendant,  not  from  fear  of  his 
life  or  person,  but  to  prevent  his  arrest  by  the  deceased  as 
marshal  of  the  tovm  of  Judson.  If,  after  a  full  and  careful 
consideration  of  the  evidence  in  the  case,  you  entertain  a  rea- 
sonable doubt  as  to  whether  or  not  Robards,  at  the  time  he 
fired  the  shot  that  killed  the  deceased,  if  you  find  that  he  did 
fire  it,  in  fear  of  his  life  and  person,  and  for  the  purpose  of 
defending  himself  from  apprehended  danger  to  his  life  and 
person,  or  that  he  fired  it  to  prevent  the  deceased  from  ar- 
resting him,  that  doubt  must  be  resolved  in  favor  of  the  de- 
fendant, and  you  must  find  that  the  shot  was  fired  in  Rob- 
ards' defense,  and  acquit  defendant. 

'^89.  In  determining  whether  or  not,  on  one  hand,  Rob- 
ards shot  the  deceased  in  his  necessary  self-defense,  or  what 
appeared  to  him  at  the  time  to  be  his  necessary  defense,  or 
on  the  other  hand,  that  he  shot  the  deceased  solely  to  prevent 
the  deceased  from  arresting  him,  you  have  a  right  to  consider 
all  the  circumstances  developed  by  the  evidence  that  throw 
light  upon  the  subject.  You  have  a  right,  among  other 
things,  to  consider  the  previous  relations  of  Robards  and  de- 
ceased; whether  or  not  they  were  amicable  or  otherwise,  and 
whether  or  not,  from  such  previous  relations,  Robards  had 
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reason  to  apprehend  danger  to  bis  life  or  person  from  the 
deceased.  You  have  a  right  to  consider  whether  or  not  Rob- 
ards  knew  of  the  official  character  of  the  deceased,  if  yon 
shall  find  that  he  was  an  officer,  and  whether  or  not  Robards, 
at  the  time  the  deceased  was  killed,  if  yon  shall  find  that  he 
was  killed,  had  done  any  act  which  he  knew  rendered  him 
amenable  to  arrest,  and  whether  or  not  he  was  at  the  time 
apprehending  that  the  deceased  would  attempt  hia  arrest,  and 
whether  or  not,  at  the  time  the  fatal  shot  was  fired  by  Rob- 
ards,  if  yon  shall  find  that  he  fired  such  shot,  he  recognized 
and  knew  who  it  was  upon  whom  he  fired  the  shot,  and  all 
that  was  said  and  done  either  by  Robards  or  the  deceased  that 
wiU  tend  in  any  manner  to  enlighten  jonr  nunds  upon  that 
question.  You  shoidd  consider  the  manner  in  which  the  de- 
ceased approached  Robards,  if  he  did  approach  him;  whether 
or  not  he  was  armed  with  a  revolver  at  the  time,  and  what 
use  he,  the  deceased,  was  making  of  such  arms  at  the  time. 
You,  remembering  that  you  are  the  sole  judges  of  what  facts 
and  circumstances  are  established  by  the  evidence,  and  of  the 
weight  that  shall  be  given  to  each  circumstance  established 
in  the  case." 

Taken  in  connection  with  the  other  instructions  given,  we 
find  no  error  in  the  thirtieth,  thirty-seventh,  and  thirty- 
ninth  instructions  above  set  out  The  objections  urged  against 
each  of  them  are  fully  met  and  removed  by  other  parts  of  the 
charge  of  the  court;  every  qualification  and  explanation 
thought  necessary  by  counsel  for  appellant,  are  elsewhere 
stated ;  and  the  jury  could  not  have  been  misled  by  the  inad- 
vertent use  of  the  word  "defendant"  in  the  thirty-seventh 
instruction,  where  "Robards"  was  plainly  intended. 

Instruction  numbered  forty-eight  is  complained  of  because 
it  directed  the  jury  to  assess  the  punishment  of  appellant,  if 
they  found  him  guilty.  Under  the  law,  the  jury  could  deter- 
mine only  the  question  of  the  guilt  or  innocence  of  appellant, 
and  an  attempt  by  them  to  assess  the  punishment  being  inef- 
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fectual,  it  follows,  that  this  part  of  the  instruction  could  do 
no  harm.     Henderson  v.  People,  165  111.  607,  46  2f.  E.  711. 

No  error  was  committed  by  the  court  in  refusing  to  give 
the  special  instructions  asked  for  by  appellant.  As  far  as 
they  stated  the  law  correctly,  they  were  completely  covered 
by  the  instructions  given  by  the  court  of  its  own  motion. 

After  a  careful  examination  of  all  the  evidence  in  the 
cause,  we  are  satisfied  that  it  fully  sustains  the  verdict. 

The  last  two  errors  assigned  relate  to  the  form  of  the  judg- 
ment rendered  by  the  court  The  verdict  was  in  these 
words : — "We,  the  jury,  find  the  defendant  guilty  of  man- 
slaughter as  charged  in  the  second  count  of  the  indictment, 
and  fix  his  punishment  at  imprisonment  in  the  state  prison 
for  a  period  of  three  (3)  years.  We  further  find  that  he  is 
twenty-nine  years  of  age.     James  Bilsland,  Foreman." 

The  judgment  of  the  court  was  in  accordance  with  the  in- 
determinate sentence  law. 

The  question  of  the  constitutionality  of  this  statute  is  no 
longer  an  open  one  in  this  State.  Miller  v.  State,  149  Ind. 
607,  40  L.  R.  A.  109 ;  SJcelton  v.  State,  149  Ind.  641 ;  Van- 
cleave  V.  State,  150  Ind.  273;  Wilson  v.  State,  150  Ind.  697. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


Boyd  v.  Bloom. 

[No.  18,680.    Filed  February  1,  1899.] 

Easeuemt. — Right  of  Way, — Oates. — Where  ene  grants  a  right  of 
way  across  his  land,  he  may  shut  the  termini  of  the  same  by  gates, 
which  the  grantee  must  open  and  close  when  he  uses  the  same, 
unless  an  open  way  is  expressly  granted,    p.  154. 

Same. — Deed. — Construction. — Right  of  Way. — A  provision  in  a  deed 
that  the  grantee  should  have  a  free  and  undisturbed  right  to  use  a 
certain  way  out  to  the  public  highway  is  not  the  grant  of  an  open 
way  preventing  the  grantor  from  maintaining  a  reasonable  number 
of  gates  across  the  way.    pp.  154-156. 

Pleading. — Complaint. — Theory. — ^Plaintiff  must  recover,  if  at  all, 
^  on  the  theory  of  his  complaint,    p.  157. 
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From  the  Noble  Circuit  Court.     Reversed, 

H.  0.  Zimmerman^  for  appellant. 
H.  C.  Peterson^  for  appellee. 

Monks,  C.  J. — Appellant  sued  appellee  to  enjoin  him 
from  removing  a  gate  erected  across  a  private  way,  and  for 
damages.  After  the  issues  were  joined  the  court  tried  said 
cause,  and  made  a  special  finding  of  the  facts  and  stated  con- 
clusions of  law  thereon  in  favor  of  appellee,  to  each  of  which 
appellant  excepted.  Judgment  was  rendered  in  favor  of  ap- 
peUee.  The  errors  assigned  call  in  question  each  conclusion 
of  law. 

It  appears  from  the  special  finding  that  one  Shanower 
owned  two  adjoining  tracts  of  land,  and  that  the  north  end 
of  one  of  said  tracts  abutted  upon  a  public  highway.  In  1890 
said  Shanower  sold  and  conveyed  to  appellant's  grantor,  the 
tract  abutting  upon  said  highway,  without  any  reservation  in 
the  deed,  and  at  the  same  time  sold  and  conveyed  to  appellee 
the  other  tract,  providing  in  said  deed  that  appellee  "should 
have  a  free  and  imdisturbed  right  to  the  use"  of  a  way  out  to 
the  public  road  on  the  tract  conveyed  to  appellant's  grantor, 
fifteen  feet  wide  and  about  one  hundred  rods  long.  The 
deed  to  appellant's  grantor  was  executed  Oct.  14,  1890,  and 
the  deed  to  appellee  was  signed  and  acknowledged  on  Oct. 
14, 1890,  but  was  not  delivered  until  the  next  day,  Oct,  15. 
At  the  time  that  said  deeds  were  executed  said  way  was 
fenced  on  both  sides  from  the  land  sold  to  appellee,  north  to 
the  highway,  leaving  a  passage  way  about  fifteen  feet  wide 
between  said  fences,  and  so  remained  until  April,  1895, 
when  the  west  fence  along  said  lane  was  taken  down  and  re- 
moved by  appellant  who  then  owned  the  same,  without  the 
consent  and  over  the  objection  of  appellee,  and  has  not  since 
been  replaced;  that  at  the  time  said  deeds  were  made  gates 
or  bars  were  maintained  across  sa\d  way  about  eighteen  rods 
south  of  the  highway  where  they  remained  until  1893,  when 
they  were  placed  by  appellant's  grantor  at  the  north  end  of 
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said  way,  next  to  the  highway,  without  the  consent  of  appel- 
lee. There  was  no  understanding  or  agreement  between 
appellee  and  appellant  or  his  grantor,  that  a  gate  should  be 
maintained  on  any  part  of  said  way;  that  the  gate  across  the 
north  end  of  said  way  next  the  highway  was  removed  by  ap- 
pellee October,  1896,  before  the  commencement  of  this  ac- 
tion. 

It  is  the  rule  established  by  the  authorities  that  where  one 
grants  a  right  of  way  across  his  land  he  may  shut  the  termini 
of  the  same  by  gates,  which  the  grantee  must  open  and  close 
when  he  uses  the  same,  unless  an  open  way  is  expressly 
granted.  Phillips  v.  Dressier,  122  Ind.  414,  17  Am.  St. 
375;  Frazier  v.  Myers,  132  Ind,  71,  73;  Maxwell  v.  McAtee, 
9.B.  Mon.  20,  48  Am.  Dec.  409;  Garland  v.  Furber,  47  N. 
H.  301;  Bean  v.  Coleman,  44  N.  H.  639;  Amondson  v. 
Severson,  37  Iowa  602;  Houpes  v.  Alderson,  22  Iowa  160; 
Bakeman  v.  Talbot,  31  N.  Y.  866,  88  Am.  Dec.  275,  and 
note,  p.  282;  Brill  v.  BriU,  108  N.  Y.  511,  15  K  E.  638; 
HtLSon  V.  Young,  4  Lans*  63;  Baker  v.  Frick,  45  Md.  337, 
24  Am.  Kep.  606;  Frank  v.  Benesch,  74  Md.  68,  28  Am. 
St.  237,  and  note,  p.  239,  21  Atl.  650;  Short  y.  Devine,  146 
Mass.  119,  15  N.  E.  148;  Oreen  v.  Goff,  158  111.  534,  89 
N.  E.  975;  Whaley  v.  Jarrett,  69  Wis.  613,  2  Am.  St.  764, 
and  note,  p.  766,  34  N.  W.  727;  Johnson  v.  Borson,  77 
Wis.  593,  20  Am.  St.  146,  and  note,  p.  151;  Sizer  r.  Quim- 
Ian,  82  Wis.  890,  33  Am.  St.  55,  52  N.  W.  690;  Connery  v. 
Brooke,  73  Pa.  St.  80;  Hartman  v.  Fick,  167  Pa.  St.  18, 
46  Am.  St.  659,  and  note,  31  Atl.  342;  Kohler  v.  Smith,  3 
Pa.  Sup.  Ot.  176;  Washburn  on  Easements  (4th  ed.), 
pp.  255,  266,  291,  292;  Ooddard  on  Easements  (Bennett's 
ed.),  330,  831;  Jones  on  Easements,  sections  400,  401,  406, 
406. 

It  is  insisted,  however,  by  appellee  that  the  words  of  the 
grant  that  he  '^should  have  a  free  and  undisturbed  right  to 
use"  the  way,  was  an  express  grant  of  an  open  way,  and  ap- 
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pellant  had  no  right,  therefore,  to  maintain  gates  across  the 
same. 

It  is  said  by  Mr.  Washburn,  in  his  work  on  Easements, 
page  255,  '^where  the  grant  was  of  ^a  free  and  unobstructed 
way'  it  was  held  that  the  owner  of  the  land  might  TnaintAin 
gates  across  it,  unless  this  would  be  inconsistent  with  the 
purposes  for  which  the  way  was  granted.  Oarland  y.  Fur- 
her,  47  N.  H.  304.'' 

In  BrUl  V.  BriU,  108  K  Y.  611,  15  N.  K  588,  it  was 
held  that  when  the  provision  in  a  deed  was  that  the  owner  of 
the  dominant  estate  was  to  have  ''free  ingress  and  egress" 
over  the  servient  estate,  the  owner  of  the  servient  estate  had 
the  right  to  maintain  gates  across  the  way  which  the  owner  of 
the  dominant  estate,  then  using  the  way,  was  required  to 
open  and  close;  that  under  said  provision  the  sole  right  of 
the  owner  of  the  dominant  estate  was  a  right  of  passage.  The 
court  said,  at  page  519,  ''His  grantor  secured  to  him  an  ease- 
ment of  way,  that  is  the  right  to  use  the  surface  of  the  soil  for 
the  purpose  of  passing  and  repassing,  and  the  incidental  right 
of  properly  fitting  the  surface  for  that  use.  The  plaintiff,  as 
owner  of  the  soil,  has  all  the  rights  and  benefits  of  ownership 
consistent  with  such  an  easement.  (Atkins  v.  Bordman^  2 
Mete  (Mass.)  467;  Bakeman  v.  Talbot,  31  N.  Y.  366. 
Among  others  must  be  the  right  to  have  his  lands  fenced  or 
unfenced  at  his  pleasure." 

It  was  held  in  Connery  v.  Brooke,  73  Pa.  St.,  at  page  84, 
that  a  grant  of  the  free  right  of  passageway  with  free  ingrcHs 
and  egress  at  all  times,  did  not  imply  that  a  gate  across  it  was 
an  obstruction.  The  court  said  "The  fact  that  tlie  gate  was 
there  at  the  date  of  the  grant,  and  that  it  was  allowed  to  re- 
main, cannot  change  the  plain  meaning  of  the  words  of  the 
grant,  but  it  may  help  us  to  ascertain  the  intention  of  the 
partiee,  if  there  be  any  doubt  as  to  their  meaning.  ♦  •  * 
But  what  is  meant  by  the  free  use  of  a  passageway?  Does  it 
necessarily  mean  that  there  shall  be  no  gate  or  door  hung 
across  it,  or  if  there  is,  that  it  shall  always  be  kept  open?  Has 
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not  the  owner  of  a  passageway  its  free  use  if  he  hangs  a  gate 
across  it  at  its  intersection  with  the  street?  If  I  grant  the 
free  use,  right  and  privilege  of  the  hall  of  my  house,  with 
free  ingress  and  egress  at  all  times,  must  I  take  off  the  door 
leading  into  it,  or  keep  it  wide  open  in  order  that  the  grantee 
may  have  the  free  use  of  it?  Or  can  he  not  have  its  free  use 
if  he  can  enter  it  by  opening  the  door  whenever  he  chooses? 
Without  doubt  I  cannot  unreasonably  obstruct  his  use  of  it, 
but  if  the  door  amounts  practically  to  little  or  no  incon- 
venience, it  seems  to  me  that  it  is  not  necessarily  a  wrongful 
obstruction.  Free  is  a  relative  term  when  applied  to  the  use 
of  a  thing.  It  does  not  follow  that  I  have  not  the  free  use  of 
a  room  because  I  have  to  open  a  door  in  order  to  get  into  it; 
nor  does  it  follow  that  I  have  not  the  free  use  of  an  alley 
because  I  have  to  open  a  gate  to  go  in  and  out  of  it.  A  gate 
may  be  so  placed  as  to  be  a  practical  and  unreasonable  ob- 
struction to  the  free  use  of  a  passageway;  and  it  may  be  so 
constructed  and  placed  as  not  to  amount  to  any  practical  ob- 
struction to  its  use.  Whether  a  gate  in  this  case  amounted 
to  a  wrongful  obstruction  was,  therefore,  a  question  of  fact 
for  the  jury.  If  it  was  not  a  practical  hindrance,  and  under 
the  circumstances,  an  imreasonable  obstruction  to  the  plain- 
tiff's use  of  the  passageway,  then  it  was  not  a  wrongful  or 
illegal  obstruction  for  which  an  action  will  lie." 

It  is  clear  we  think,  from  the  authorities  cited,  that  the 
terms  of  the  grant  did  not  entitle  the  appellee  to  an  open 
way  out  to  the  public  road,  and  that  appellant  had  the  right 
to  maintain  gates  across  the  way  at  the  termini  thereof.  It 
is  true  that  the  owner  of  the  servient  estate  has  no  right  to 
maintain  an  unreasonable  number  or  kind  of  gates,  or  to 
place  the  same  so  that  they  unnecessarily  interfere  with  the 
use  of  the  way  by  the  owner  of  the  dominant  estate,  but  there 
is  no  finding  that  the  gates  across  the  way  in  controversy 
were  not  of  a  proper  width,  or  were  of  a  kind  or  so  placed,  as 
to  be  a  practical  or  unreasonable  obstruction  to  appellee's  use 
of  the  way  over  appellant's  land. 


NOVEMBER  TERM,  1898— Vol.   152.         157 


Town  of  Whiting  v.  Doob. 


It  is  insisted,  however,  by  appellant  that  the  deed  from 
Shanower  to  appellee  conveyed  no  right  of  way  over  appel- 
lant's land,  for  the  reason  that  the  special  finding  shows  that 
Shanower  had  no  title  to  the  land  owned  by  appellant  when 
he  executed  the  deed  to  appellee  for  said  way.  Whether  or 
not  this  insistence  of  appellant  is  correct  we  need  not  deter- 
mine for  the  reason,  that  the  theory  of  his  complaint  is  that 
appellee  has  the  right  to  use  the  way  in  controversy,  if  he 
closes  and  properly  secures  the  gates  across  the  same.  Appel- 
lant is  not  in  position  in  this  case  to  question  appellee's  right 
to  use  said  way  upon  the  conditions  alleged  in  his  own  com- 
plaint. It  follows  that  the  court  erred  in  its  conclusions  of 
law. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  restate  its  conclusions  of  law,  and  render  judgment 
in  favor  of  appellant  in  accordance  with  this  opinion. 


The  Town  of  Whiting  v.  Doob. 

[No.  18.598.    FUed  February  2.  1899.] 

PLRADiNa. — Amended  Complaint — Demurrer.  —  An  amended  com- 
plaint supersedes  the  original,  and  a  demurrer  to  the  **  complaint" 
filed  after  the  filing  of  an  amended  complaint  refers  to  the  amended 
complaint,    p.  158. 

Municipal.  Corporations. — Statutes  Prohibiting  Riding  on  Sidewalk. 
^Construction.— The  act  of  March  10.  1885  (section  8333,  Homer 
1897),  empowering  boards  of  town  trustees  to  prohibit  the  encum- 
bering of  sidewalks,  and  riding  or  driving  thereon,  does  not  repeal 
by  implication  section  1640  Homer  1897,  which  forbids  cities  and 
towns  to  impose  penalties  by  ordinance  for  offenses  punishable 
under  a  statute  of  the  State,    pp.  169, 160. 

Highways. — Vehicle  on  Sidewalk.— Bicycle  a  Vehicle. — A  bicycle  is  a 
yehicle  the  riding  of  which  on  a  sidewalk  of  a  city  or  town  is  a 
public  offense  punishable  under  section  8361  R.  S.  1881.    p.  100. 

Municipal  Corporations.— Biding  on  Sidewalk.— Ordinance  Which 
May  be  Enforced. — As  the  statutes  now  stand  in  this  State  a  munic- 
ipal corporation  may  by  ordinance  impose  a  penalty  for  riding  a 
bicycle  on  sidewalks  other  than  those  constructed  of  brick,  stone, 
pUmk,  or  gravel,    pp.  159,  160. 

From  the  Lake  Circuit  Court.     Affirmed, 
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Wartman  &  Miller  and  John  0.  ErdlitZy  for  appellant. 
F.  N,  Oavity  for  appellee. 

DowLiiTG,  J. — The  appellee  was  charged  with  the  viola- 
tion of  an  ordinance  of  the  town  of  Whiting  in  riding  a  bicy- 
cle upon  a  sidewalk  of  that  corporation.  The  action  was 
commenced  by  filing  a  verified  complaint  before  a  justice  of 
the  peace  of  Lake  county.  On  the  day  of  the  trial,  and  be- 
fore any  other  proceedings  were  had,  an  amended  complaint 
was  filed.  Appellee  thereupon  filed  a  demurrer,  which  re- 
ferred to  this  pleading  as  "the  complaint."  The  demurrer 
was  sustained,  and  there  was  judgment  for  the  appellee.  An 
appeal  to  the  Lake  Circuit  Court  was  taken  by  the  town,  and 
there,  as  is  shown  by  the  record,  "the  defendant  renews  his 
demurrer  herein."  The  court  sustained  the  demurrer,  and, 
the  appellant  refusing  to  amend  or  plead  further,  judgment 
was  rendered  for  appellee.  The  town  of  Whiting  appealed 
to  this  court,  and  the  error  assigned  is  the  ruling  of  the  court 
on  the  demurrer. 

The  objection  is  made  by  counsel  for  appellee  that  the  de- 
murrer was  sustained,  not  to  the  complaint,  but  to  the 
amended  complaint,  and,  therefore,  that  no  question  is  pre- 
sented by  the  assignment  of  errors.  We  think  otherwise. 
The  amended  complaint  superseded  the  complaint  first  filed, 
so  that  it  ceased  to  be  a  part  of  the  record.  Kirkpatrick  v. 
Holmarty  26  Ind.  293.  The  pleading  last  filed  by  appellant 
became  the  complaint  in  the  cause,  and  was  the  only  pleading 
on  file  to  which  a  demurrer  could  be  addressed. 

The  ordinance  under  which  this  proceeding  was  taken 
reads  thus: —  "Sec.  14.  It  shall  be  unlawful  for  any  person 
to  ride,  propel,  or  use  in  any  manner  upon  any  sidewalk 
within  the  corporate  limits  of  the  town  of  Whiting,  any 
bievcle,  or  safety-wheel,  used  for  exercise,  business,  or  pleas- 
ure^;    *     *     ♦" 

Section  64  of  this  ordinance  declares  the  penalty  for  a  vio- 
lation of  its  provisions.  ^ 
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The  validity  of  the  ordinance  is  assailed  on  the  ground 
that  riding  or  driving  upon  the  sidewalks  of  any  town  in  this 
State  is  made  a  public  ofFense  against  the  State,  for  which 
punishment  is  prescribed,  and  that  such  ofiFense  cannot  be 
made  punishable  by  an  ordinance  of  any  incorporated  town 
or  city. 

The  sections  of  the  statutes  to  be  considered  are  these: 
**It  shall  be  unlawful  for  any  person  to  ride  or  drive  upon  the 
hrichy  stonCy  plankj  or  gravel  sidewalk  of  any  town  or  village, 
or  upon  any  similar  sidewalk  for  the  use  of  foot  passengers 
by  the  side  of  any  public  highway  in  this  State,  imless  in  the 
necessary  act  of  crossing  the  same."  Acts  1867,  p.  194,  sec- 
tion 4398  Bums  1894,  section  3861  Horner  1897. 

'^Whenever  any  act  is  made  a  public  offense  against  the 
State,  by  any  statute,  and  the  punishment  prescribed  there- 
for, such  act  shall  not  be  made  punishable  by  any  Ordinance 
of  any  incorporated  city  or  town ;  and  any  ordinance  to  such 
effect  shall  be  null  and  void,  and  all  prosecutions  for  any 
such  public  offense  as  may  be  within  the  jurisdiction  of  the 
authorities  of  such  incorporated  cities  or  towns,  by  and  before 
such  authorities,  shall  be  had  under  the  State  law  only." 
Section  1640  R.  S.  1881,  section  1709  Bums  1894. 

Counsel  for  appellant  contend  that  an  act  authorizing 
boards  of  town  trustees  to  prohibit  the  encumbering  of  the 
sidewalks  of  such  towns,  and  riding  or  driving  thereon,  and 
empowering  such  boards  to  carry  out  the  provisions  of  the  act 
by  by-laws,  ordinances,  and  regulations,  approved  April  10, 
1885,  repeals,  by  implication,  so  much  of  the  act  of  1881, 
supra,  as  prohibits  cities  and  towns  from  enforcing  ordi- 
nances against  acts  which  are  punishable  as  ofFenses  against 
the  State. 

We  cannot  discover  in  the  act  of  1885,  any  indication 
that  it  was  intended  to  repeal  the  earlier  statute.  The  two 
acts  are  not  repugnant;  the  boards  of  towns  may,  by  ordi- 
nance, by-law,  or  other  mode  of  regulation,  prohibit  riding 
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or  driving  on  the  sidewalks;  but,  by  the  terms  of  this  very 
act,  they  must  do  so  by  by-laws,  ordinances,  or  regulations 
not  repugnant  to  the  laws  of  the  State.  The  object  of  the 
statute  of  1881  was  to  prevent  a  double  prosecution  for  a 
single  act,  by  withholding  from  cities  and  towns  the  power  to 
impose  fines  or  penalties  in  any  case  where  the  offense  was 
punishable  under  the  criminal  laws  of  the  State.  There  is 
no  reason  to  suppose  that  the  legislature,  by  the  act  of  1885, 
intended  to  abolish  this  salutary  restriction. 

But  the  statute  making  it  a  misdemeanor  to  ride  or  drive 
upon  a  brick,  stone,  plank,  or  gravel  sidewalk,  being  a  penal 
one,  it  is  to  be  strictly  construed,  and  it  could  not  be  held  to 
apply  to  the  act  of  riding  or  driving  upon  sidewalks  con- 
structed of  other  materials  than  bricky  stone^  planky  or  gravel. 
In  an  indictment,  under  this  law,  it  would  be  necessary  to 
state  particularly  the  kind  of  sidewalk,  whether  brick,  stone, 
plank,  or  gravel,  over  which  the  person  charged  rode  or 
drove. 

Riding  or  driving  over  sidewalks,  other  than  such  as  are 
composed  of  bricky  stonsy  planky  or  gravely  not  being  made 
an  offense  against  the  State,  and  punishable  as  such,,  the 
authorities  of  cities  and  towns  may  lawfully  prohibit  riding 
or  driving  upon  such  sidewalks;  and  if  in  an  action,  under  a 
general  ordinance  of  a  city  or  town,  the  complaint  showed 
that  the  sidewalk,  over  which  the  defendant  rode  or  drove, 
'  was  not  of  bricky  stone,  planky  or  gravely  but  was  con- 
structed of  other  material,  such  ordinance  woidd  be  valid  as 
to  such  other  kinds  of  sidewalks,  and  a  prosecution  might  be 
maintained  under  the  same. 

In  this  case,  the  town  ordinance  is  general  in  its  terms. 
The  complaint  fails  to  show  that  the  sidewalk,  therein  men- 
tioned, is  not  of  bricky  stoney  planky  or  gravely  and  that  it  is 
composed  of  some  other  material.  Under  such  a  complaint, 
if  upheld,  the  penalty  might  be  recovered  against  appellee 
even  if  the  sidewalk  was  of  brick,  stone,  plank,  or  gravel. 

That  a  bicycle  is  a  vehicle,  and  that  riding  a  bicycle  upon 
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the  brick,  stone,  plank,  or  gravel  sidewalks  of  a  town  or  city 
is  a  public  offense  against  the  State,  punishable  nnder  the 
act  of  1881,  supray  is  settled  by  .the  decisions  of  this  court. 
City  of  Indianapolia  v.  HigginSy  141  Ind.  1;  Bybee  v.  Stete, 
94  Ind.  443. 

As  the  complaint  fails  to  show  that  the  act  charged 
against  appellee  was  such  as  the  town  had  authority  to  pro- 
hibit and  punish,  the  demurrer  to  it  was  properly  sustained. 

Judgment  affirmed. 


Boyd  et  al.  v.  Schott  bt  al. 

[No.  18,286.    Filed  February  8,  1809.]  iSTlol 

JuDGMXNT. — Nunc  Pto  Twne  Entry. —  The  oral  announcement  in  ' 

open  oonrt  to  the  counsel  of  both  parties  that  the  court  rendered 
and  would  cause  to  be  entered  a  judgment  for  the  plaintiff  is  not 
a  sufficient  basis  for  the  entry  of  a  judgment  nunc  pro  tunc,  p.  IBS, 

Practiok.— iVune  Pro  Tunc  Entry. — Parol  Ewdenoe.'^lX  is  only  in 
connection  with  some  written  minute  or  memorandum  of  the 
court's  action,  that  parol  evidenoe  is  admissible  in  support  of  a  mo- 
tion for  a  nunc  pro  tunc  entry,    p,  164, 

Appeal  and  Ebbob.— iVeir  Trial  om  of  Right.—Oranting  of  Before 
Final  Judgment. — ^It  is  error  to  grant  a  new  trial  as  of  right  before 
final  judgment  is  entered,    p.  164. 

Saxb. — Granting  New  Trial  a$  of  Right. — Waiver. — ^Where  a  new 
trial  as  of  right  is  erroneously  granted,  a  party  who  has  duly 
excepted  to  such  ruling  of  the  court  does  not  waive  his  exception 
by  following  the  case  through  a  subsequent  trial,    p.  165. 

From  the  Wells  Circuit  Court.     Reversed. 

J.  S.  Daileyy  Ahram  Simmons  and  F.  C.  Daileyy  for  ap- 
pellants. 

A.  N.  Martin  and  W.  H.  Eichhorny  for  appellees. 

DowLiwQ,  J. — Appellants^  claiming  to  be  the  owners  of 
the  petroleum,  gas,  and  oil  in  and  under  certain  lands  in 
Wells  county,  and  of  certain  oil  wells  on  these  lands,  to- 
gether with  the  exclusive  right  to  drill  for  petroleum,  gas, 
and  oil,  and  to  lay  pipes  to  carry  the  same,  brought  this  action 
Vol.   162—11 
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to  detdrmine  their  said  rights,  and  to  quiet  their  title.    Issues 
were  formed  upon  the  pleadings,  and  at  the  February  term, 
1896,  of  the  Wells  Circuit  Court,  the  case  was  tried  by  a 
jury.     At  the  request  of  the  parties,  a  special  verdict  was 
returned.     The  appellants  and  the  appellees,  respectively, 
moved  for  judgment  on  the  verdict.    The  court  overruled  the 
motion  of  appellees,  and  sustained  that  of  appellants,  and 
proper  bench,  docket,  and  order-book  entries  were  made  of 
such  rulings.    At  that  time,  however,  no  judgment  was  en- 
tered of  record  by  the  clerk,  and  no  minute  or  memorandum 
was  made  directing  the  entry  of  any  such  judgment,  or  an- 
nouncing that  a  judgment  was  given  by  the  court  in  favor  of 
the  appellants  upon  the  special- verdict,  nor  was  there  any 
written  minute  or  evidence  of  the  intention  or  desire  of  the 
court  to  render,  or  have  entered,  a  judgment  on  said  verdict, 
further  than  the  minute  and  entry  of  the  filing  of  said  two 
motions,  and  the  rulings  in  sustaining  one  of  said  motions, 
and  overruling  the  other.     At  the  same  term  of  the  court, 
appellees  filed  a  motion  and  a  bond  for  a  new  trial  as  of  right, 
which  motion  was  sustained  over  the  objection  and  exception 
of  the  appellants,  who  afterwards  obtained  a  bill  of  excep- 
tions covering  said  ruling.    At  the  September  term,  1896,  of 
said  court,  a  second  trial  of  said  cause  was  had,  resulting  in  a 
special  verdict,  followed  by  motions  for  judgment  in  favor 
of  the  parties  respectively,  and  the  rendition  of  judgment  in 
favor  of  the  appellees.    At  said  latter  term,  the  court,  of  its 
own  motion,  entered  nunc  pro  tunc  a  judgment  in  favor  of 
the  appellants  upon  said  first  verdict,  and  as  of  the  term  at 
which  said  new  trial  as  of  right  was  granted  to  the  appellees. 
On  the  day  of  the  last  named  entry,  and  upon  the  motion  of 
the  appellees,  the  court  altered  and  changed  the  bill  of  ex- 
ceptions  theretofore    granted  to  the  appellants    upon    the 
awarding  of  appellees'  motion  for  a  new  trial  as  of  right,  so 
that  instead  of  showing  the  failure  and  refusal  of  the  court 
to  render  judgment  in  favor  of  appellants  it  was  made  to  ap- 
pear that,  upon  the  overruling  of  appellees'  motion  for  judg- 
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ment  upon  said  verdict,  the  court  "rendered  judgment  upon 
the  special  verdict  for  the  plaintiffs,  and  then  and  there  audi- 
bly announced  in  open  court  to  the  counsel  of  both  parties 
that  the  court  then  and  there  rendered,  and  would  cause  to 
be  entered,  a  judgment  upon  said  special  verdict  in  favor  of 
the  plaintiffs,  and  was  proceeding  to  make  and  making  his 
minute  upon  the  court  docket,  showing  a  judgment  to  be 
entered  by  the  clerk  of  this  court  in  favor  of  the  plaintiffs 
iipon  said  special  verdict,  when,  upon  the  request  of  defend- 
ants' counsel,  the  formal  entry  of  such  judgment  upon  the 
minutes  of  the  court  docket  was  not  fully  completed  by  the 
court,  ID  order  to  enable  defendants'  counsel  to  procure  their 
clients  to  execute  a  bond  for  the  purpose  of  securing  a  new 
trial  as  of  right;  and  it  being  then  and  there  understood  by 
the  counsel  of  both  parties  that  the  court  had  announced  in 
open  court  that  judgment  was  awarded  to  the  plaintiffs,  but 
its  entry  by  the  clerk  temporarily  suspended." 

The  most  that  can  be  said  of  the  facts  supporting  the 
court's  action  in  entering  nunc  pro  tunc  the  judgment  upon 
the  first  verdict  is  that  an  oral  announcement  was  made  by 
the  court  of  its  decision  in  favor  of  the  appellants;  that  a 
minute  would  have  been  made  of  such  decision,  from  which 
an  entry  of  judgment  would  have  been  made  by  the  clerk, 
but  for  the  request  of  appellees'  counsel  to  withhold  such 
minute;  and  that,  therefore,  the  action  was  taken  alone  from 
the  memory  of  the  oral  announcement,  without  memoran- 
dum, and  with  purposed  omission  of  memorandum.  There 
can  be  no  doubt  that,  for  some  purposes,  the  oral  announce- 
ment of  the  court's  conclusion  or  decision  would  be  conclu- 
sive; as,  for  instance,  to  prevent  a  dismissal  by  the  plaintiff. 
But  as  constituting  a  judgment  which  would  preclude  stran- 
gers, or  supply  the  basis  for  its  entry  nunc  pro  tunc,  there  is 
serious  doubt.  It  is  the  general  rule  that  9ome  memorandum 
must  exist  as  written  evidence  of  the  action  of.  the  court  to 
be  entered.  Makepeace  v.  LuJcens^  27  Ind.  435;  Hamilton 
V.  Burch,  28  Ind.  238;    Uland   v.  Carter,    34    Ind.  344; 
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Schoonovery,  Reedy  65  Ind.  313;  Williams  v.  Henderson^  90 
Ind.  577;  KeUey  v.Adanis,  120  Ind.  340.  A  collection  of  de- 
cisions to  this  effect  will  be  found  in  12  Am.  and  Eng.  £nc.  of 
Law,  p.  81.  There  having  been  no  siwh  evidence,  the  action 
of  the  court  was  not  authorized.  We  do  not,  of  course,  disre- 
gard the  rule  that  parol  evidence  is  admissible  upon  such 
motions  for  a  nunc  pro  tunc  entry,  but,  as  held  in  Schoanover 
V.  Reedj  supra^  and  other  cases,  it  is  admissible  in  connection 
with  some  minute  of  the  court's  action.  !N^or  do  we  doubt 
that,  at  the  time  the  nunc  pro  tunc  entry  was  made,  the  judg- 
ment might  have  been  ordered  and  entered  for  the  first  time. 
When  it  not  only  appears  that  no  memorandum  was  made, 
but  that  it  was  purposely  withheld  at  the  instance  of  the 
party  to  be  benefited  by  the  proceeding,  there  was  no  author- 
ity to  make  the  nunc  pro  tunc  entry.  While  we  do  not  pass 
upon  the  action  of  the  court  in  changing  the  bill  of  excep- 
tions to  correspond  with  the  entry  of  the  judgment  nunc  pro 
tunCy  the  bill,  made  when  the  transaction  was  comparatively 
recent,  was  far  better  evidence  of  the  action  of  the  coiut  at 
the  time,  than  the  memory  of  the  witnesses  at  a  much  later 
period.  Not  only  so,  but  the  change  was  in  direct  contradic- 
tion of  the  original  bill.  More  than  this,  the  excuse  stated  for 
the  failure  to  render  the  judgment  on  the  special  verdict  on 
the  7th  Saturday  of  the  February  term,  1896,  is  that  the  en- 
try was  temporarily  suspended,  "to  enable  defendants'  coun- 
sel to  procure  their  clients  to  execute  a  bond  for  the  purpose 
of  securing  a  new  trial  as  of  right;"  and  yet  the  record  shows 
that  such  bond  was  filed,  and  was  approved  by  the  judge, 
March  21,  1896. 

There  having  been  no  judgment  at  the  time  of  granting 
to  the  appellees  a  new  trial  as  of  right,  the  appellants  insist 
that  such  ruling  was  erroneous;  and  to  that  effect  kre  the 
decisions.  Whitlock  v.  VancleavCy  39  Ind.  511;  Hutchinson 
V.  LemckSf  107  Ind.  121;  Stanley  v.  DaUey,  112  Ind.  489; 
Personette  v.  Cronkhite^  140  Ind.  586. 
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The  statute  authorizing  new  trials  as  a  matter  of  right 
(section  1076  Bums  1894,  section  1064  Homer  1897)  pro- 
vides that  "The  court  rendering  the  judgment,  on  application 
made  within  one  year  thereafter  by  the  party  against  whom 
judgment  is  rendered,  *  *  *  and  on  the  applicant  giv- 
ing an  undertaking,  *  ♦  *  shall  vacate  the  judgment 
and  grant  a  new  trial."  The  cases  cited  have  been  decided — 
and  correctly,  we  think — upon  the  theory  that  this  statute 
gives  the  right  only  after  judgment,  for  the  reason  that  many 
steps  may  intervene  before  the  rendition  of  the  judgment  to 
obviate  the  granting  of  a  motion  therefor. 

Appellees'  learned  counsel  insist  that,  by  proceeding  with 
the  second  trial,  appellants  waived  the  error  of  the  court  in 
granting  the  new  trial.  The  cases  cited  in  support  of  this 
proposition  differ  from  this  case  in  the  fact  that  here  the  ap- 
pellants reserved  the  question  of  the  court's  action,  and  the 
alteration  of  the  bill  of  exceptions  did  not  deprive  them  of 
their  exception,  but  continued  it  in  their  favor.  It  cannot  be 
said,  where  a  new  trial  as  of  right  is  erroneously  granted,  that 
the  adverse  party,  to  take  advantage  of  the  error  must  not  fol- 
low up  the  new  trial,  but  must  abandon  further  steps  until 
the  appeal.  If  this  is  correct,  the  same  rule  would  apply  to 
defeat  most  of  the  erroneous  rulings  of  trial  courts. 

Appellees  have  assigned  as  cross-errors  the  rulings  of  the 
court  on  the  demurrers  to  the  several  paragraphs  of  the  com- 
plaint, and  on  the  motions  of  appellants  and  appellees,  re- 
spectively, for  judgment  on  the  first  special  verdict.  The 
allegations  of  each  paragraph  of  the  complaint  show  that  ap- 
pellants have  a  valid,  subsisting  interest  in  the  real  estate  de- 
scribed, and  that  the  appellees  either  claim  title  to  the  prop- 
erty adversely  to  them,  or  wrongfully  hold  possession 
thereof.  Under  the  statute,  this  is  sufiicient.  The  special 
verdict  finds  every  fact  necessary  to  entitle  the  plaintiffs  to 
recover,  and  fully  justifies  the  action  of  the  court  in  sus- 
taining appellants'  motion  for  judgment,  and  in  overruling 
the  motion  of  appellees. 
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The  judgment  is  reversed,  with  instructions  to  proceed 
upon  the  first  special  verdict,  and  in  disregard  of  the  last 
trial. 

Shultz  v.  Boyd  et  al. 

[No.  18,594.     Filed  February  8,  1809.] 

AssuHPsrr. — Payment  to  Wrong  Person. — Life  Insurance. — An  action 
cannot  be  maintained  by  the  beneficiary  of  a  life  insurance  policy 
against  a  third  person  to  whom  the  amount  due  on  the  policy  was 
paid,  for  the  recovery  of  the  amount  paid,  where  it  is  not  shown 
that  defendant  assumed  to  act  for  plaintiff  in  receiving  the  money, 
but  collected  same  from  the  company  upon  a  claim  of  right  under 
an  alleged  assignment  of  the  policy  by  the  insured. 

From  the  Wayne  Circuit  Court.    Affirmed, 

John  L,  Rupe,  for  appellant. 
Thomas  J.  Study y  for  appellees. 

Bakeb,  J. — Appellant's  complaint  discloses  these  facts: 
George  W.  Shultz  on  Nov.  1, 1889,  procured  a  life  insurance 
policy  payable  upon  his  death.  The  policy  recites  that  the 
application  is  "a  part  of  this  contract".  The  application  and 
the  policy  proper  were  made  out  upon  a  printed  form.  This 
form  consisted  of  one  folded  sheet  of  paper  containing  blanks 
for  both  the  application  and  the  policy.  In  the  application 
appears  this  question  in  printing:  "Full  name  of  the  bene- 
ficiary for  whom  the  insurance  is  desired ?"  In  answer  Shultz 
subscribed  "To  my  legal  heirs".  In  the  printed  form  of 
policy  a  blank  was  left  in  which  to  write  the  name  of  the 
beneficiary.  The  blank  was  in  this  connection:  The  com 
pany  "doth  hereby  promise  to  pay  to  (the  benefi- 
ciary under  this  policy)  or  to  the  legal  representatives  or  as- 
signs of  said  beneficiary,  the  sum  of,"  etc.  The  company 
wrote  in  this  blank  the  name  of  the  insured  "Geoi^  W. 
Shultz".  None  of  the  printing  was  stricken  out.  Shultz 
received  the  policy  in  this  condition  and  retained  it  till  Feb. 
20,  1890,  and  paid  all  premiums  throughout.     Shultz  in- 
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dorsed  upon  the  policy:  "February  20,  1890.  I  hereby 
transfer  the  within  policy  to  [appellees],  and  such  sums  as 
may  be  due  them  to  be  paid  first.  George  W.  Shultz."  On 
the  day  mentioned  he  delivered  the  indorsed  policy  to  ap- 
pellees as  security  for  loans  and  advances.  This  was  with  the 
consent  of  the  company,  but  without  the  knowledge  or  con- 
sent of  appellant.  Shultz  died  intestate  in  1893,  leaving  ap- 
pellant his  sole  heir.  From  issuance  of  policy  to  death  of  in- 
sured appellant  was  sole  heir  presimiptive.  At  Shultz's  death 
appellees  held  the  policy  as  security  for  more  than  the 
amount  thereof.  They  demanded  of  the  company  payment 
of  the  full  amount  as  due  them.  The  company  paid.  They 
applied  the  amount  on  the  debt  due  them  from  Shultz.  Ap- 
pellant was  in  no  way  liable  on  the  debt.  She  demanded  of 
appellees  that  they  pay  her  the  amount  they  received  from 
the  company.    They  refused. 

Demurrer  to  answer  was  carried  to  complaint  and  sus- 
tained.   Judgment  on  appellant's  refusal  to  plead  further. 

Appellant  claims  that  the  rules  of  construction  establish 
that  she  is  the  beneficiary  named  (by  class) ;  that  she  acquired 
a  vested  right  to  receive  the  insurance  money  from  the  com- 
pany;  that  the  attempted  assignment  was  ineffectual  to  devest 
her  of  the  right;  and  that  appellees,  having  received  money 
that  she  alone  rightfully  could  collect,  must  accoimt. 

If  the  first  three  propositions  are  true,  the  fourth  does  not 
necessarily  follow.  An  actor  must  show  (1)  a  right  (2)  in- 
fringed (3)  by  one  owing  a  duty  correlative  to  the  right 

If  it  were  granted  that  the  complaint  exhibits  a  right,  in 
what  has  it  been  broken  in  upon  and  by  whom?  Appellant 
asserts  that  she  alone  had  the  right  to  collect  the  insurance 
money.  From  that  right  would  flow  the  correlative  duty  of 
the  company  to  pay  her.  To  pay  what?  Not  to  pay  specific 
money  that  had  been  identified,  set  apart,  and  held  by  the 
company  as  custodian ;  but  to  pay  from  the  assets  generally 
the  amount  due  appellant  as  owner  of  the  chose  in  action. 
It  is  not  alleged  that  the  company's  assets  are  insufficient. 
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Appellant's  right  has  heen  infringed  no  more  by  the  com- 
pany's payment  to  appellees  than  it  would  have  been  by  pay- 
ment of  the  same  amount  to  appellees  or  any  one  else  upon 
another  claim. 

The  complaint  sets  forth  no  duty  of  appellees  correlated 
to  appellant's  alleged  rights  as  sole  beneficiary.  They  did 
not  take  from  the  company,  with  notice  of  appellant's  rights, 
so  much  as  to  leave  an  execution  ineffectual.  They  did  not 
assume  to  act  as  her  agents.  They  did  not  covenant  with  the 
company  to  take  the  money  for  her  use.  But  they  did  assert 
a  claim  of  right  on  their  own  account.  If  they  obtained  the 
money  wrongfully,  and  if  the  law  implies  against  them  any 
promise  or  trust,  it  is  not  in  favor  of  appellant.  Patrick  v. 
Metcalfy  37  N.  Y.  332;  Butterworth  v.  Gould,  41  K  Y.  450, 
457;  Rowe  v.  BanJcy  51  N.  Y.  674;  Peckham  v.  Van  Wag- 
eneuy  83  N.  Y.  40;  Decker  v.  Saltzman,  59  K  Y.  279;  Dw 
mois  V.  Hilly  37  N.  Y.  Supp.  1093;  Sergeant  v.  Stryker^  1 
Harr.  (N.  J.)  464;  Nolan  v.  Manton,  46  N.  J.  L.  231 ;  Moore 
V.  Moorcj  127  Mass.  22;  Corey  v.  Webber,  96  Mich.  357,  55 
K  W.  982;  Rand  v.  Smallidgey  130  Mass.  337;  Ooreley  v. 
Buttery  147  Mass,  8, 12, 16  N".  E.  734;  Hopkins  v.  Beebcy  26 
Pa.  St  85 ;  Town  of  Rushville  v.  President,  etc.,  39  111.  App. 
503;  Neill  v.  Chessen,  15  HI.  App.  266,  270;  Hall  v.  Car- 
pen,  27  111.  385;  Crews  v.  Heard,  7  Ga.  60;  7  Lawson's 
Sights,  Eemedies  &  Prac,  section  3692;  2  Ency.  PI.  &  Pr. 
1021. 

The  statements  in  Lemans  v.  Wiley,  92  Ind.  436;  Mc- 
Fadden  v.  WHson,  96  Ind.  253,  and  Moore  v.  Shields,  121 
Ind.  267,  if  limited  to  the  facts  in  those  cases,  are  not  in- 
consistent with  this  decision. 

Judgment  affirmed. 

Jordan,  J.,  absent. 
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CORBEY   ET   AL,  V.  ROGERS,  Jr.  _ 

19  16* 

[No.  18,786.     Filed  February  8.  1899.]  ^^-^ 

Appeal  and  Error.— Ifo^ion  to  Strike  Out  Part  of  Pleading. ---How  12L  •^ 
Made  Part  of  Record. — A  motion  to  strike  out  a  part  or  all  of  a 
pleading  can  only  be  made  a  part  of  the  record  by  bill  of  exceptions 
or  order  of  court    p.  169. 

Pleadiko.  —  Foredoeure  of  Mortgage, — Statute  of  Limitations.  — 
Where  a  complaint  to  foreclose  a  mortgage  recites  that  a  certain 
defendant  claims  some  interest  in  the  mortgaged  property,  but  that 
if  he  has  any  interest  it  is  subject  to  plaintiff's  mortgage,  such  de- 
fendant cannot  plead  the  statute  of  limitations,  unless  he  alleges 
facts  showing  that  he  has  an  interest  in  the  property,    p.  170. 

Saiob. — Facta  in  One  Paragraph  Not  Made  Part  of  Another  by  Refers 
enoe, — The  facts  averred  in  one  paragraph  of  a  pleading  cannot  be 
adopted  and  made  a  part  of  another  paragraph  by  reference,  p,  17B, 

From  the  Vigo  Circuit  Court.    Affirmed. 

I.  N.  Pierce  and  W.  A.  Keerns^  for  appellants. 
G.  W.  Kleiser  and  J.  IL  KUiseVy  for  appellee. 

Monks,  C.  J. — This  action  was  brought  by  appellee 
against  appellants  to  foreclose  a  mortgage.  Appellant  Cor- 
bey  filed  an  answer  in  three  paragraphs.  A  demurrer  was 
sustained  to  the  third  paragraph.  The  cause  was  tried  and 
judgment  rendered  foreclosing  said  mortgage  against  ap- 
pellants. 

The  errors  assigned  by  appellant  Corbey  and  not  waived 
by  a  failure  to  argue  the  same  are:  1.  "The  court  erred  in 
sustaining  the  motion  of  appellee  to  strike  out  certain  portions 
of  the  third  paragraph  of  the  separate  answer  of  appellant 
Corbey.  2.  The  court  erred  in  sustaining  appellee's  de- 
murrer to  the  third  paragraph  of  answer.'* 

It  is  well  settled  that  a  motion  to  strike  out  a  part,  or  all  of 
a  pleadings  can  only  be  made  a  part  of  the  record  by  a  bill  of 
exceptions  or  order  of  court.  Dudley  v.  Pigg^  149  Ind.  363, 
369,  and  cases  cited;  Aurora^  etCy  Ins.  Co.  v.  Johnson^  46 
Ind.  315,  317,  and  cases  cited.     The  clerk  has  copied  into  the 
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transcript  what  purports  to  be  a  motion  to  strike  out  parts  of 
the  third  paragraph  of  answer;  this  did  not,  however,  make  it 
a  part  of  the  record.  Dudley  v.  Piggy  supra;  Aurora^  etc.y 
Ins.  Co.  V.  Johnson,  supra.  The  clerk  has  also  copied  into 
the  transcript  a  bill  of  exceptions  duly  signed  by  the  judge, 
showing  the  filing  of  a  motion  to  strike  out  parts  of  the  third 
paragraph  of  answer,  and  that  the  same  was  sustained,  but  at 
the  place  in  the  bill  of  exceptions  marked'^here  insert,"  where 
the  clerk  should  have  copied  the  motion  to  strike  out,  he  has 
referred  to  the  page  of  the  transcript  where  the  motion  may 
be  found.  This  did  not  make  the  motion  a  part  of  the  record. 
Aurora,  etc.,  Ins.  Co.  v.  Johnson,  supra;  Elliott's  App. 
Proc,  sections  818,  819.  The  parts  of  the  paragraph  to 
which  the  motion  referred  are  not  in  any  way  identified  by 
the  bill  of  exceptions.  No  question  is  presented,  therefore, 
concerning  the  action  of  the  court  in  sustaining  said  motion. 

It  is  alleged  in  the  complaint  that  one  Claiborne  Hedges 
executed  the  note  and  mortgage  sued  upon,  Feb.  16,  1883, 
the  note  being  payable  thirty  days  after  date;  that  said 
Hedges  died  intestate  on  Dec.  16,  1892,  and  left  surviving 
him  his  widow,  the  appellant  Ellen  Hedges,  and  that  no  let- 
ters of  administration  have  been  granted  on  his  estate,  and 
"the  defendant  Corbey  claims  to  have  some  interest  in  said 
estate,  but  if  he  has  any  interest  it  is  subject  to  plaintifPa 
mortgage  lien,  and  said  defendant  therefore  is  made  a  de- 
fendant to  answer  as  to  his  interest  so  claimed."  It  is  the 
rule  in  this  State  that  such  a  complaint  challenged  the  appel- 
lant Corbey  to  set  up  his  claim,  if  any,  superior  to  the  mort- 
gage, and  on  failure  to  do  so  he  is  precluded  by  the  judg- 
ment and  decree  from  ever  after  claiming  any  right  in  the 
mortgaged  property  siiperior  to  the  mortgage  so  foreclosed. 
O^Brien  v.  Mofjitt,  133  Ind.  660,  665-667,  and  cases  cited; 
Woollen  V.  Wishmier,  70  Ind.  108,  110,  111;  Woodworth  v. 
Zimmerman,  92  Ind.  349;  Craighead  y.Dalton,  106  Ind.  72. 

The  third  paragraph  of  the  answer  of  the  appellant  Cor- 
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beVy  set  up  the  ten  years'  statute  of  limitation  as  a  bar  to  the 
foreclosure  of  said  mortgage,  but  in  no  way  set  forth  the  in- 
terest he  claimed  in  the  real  estate,  or  that  he  was  a  grantee 
or  mortgagee  of  Hedges  who  executed  the  note  and  mortgage 
sued  upon,  or  otherwise  held  under  him,  or  that  he  owned  or 
claimed  any  interest  whatever  in  said  real  estate  or  any  part 
thereof.  The  general  rule  is  that  the  right  to  plead  the  stat- 
ute of  limitations  is  a  personal  privilege,  but  persons  standing 
in  the  place  of  the  party  having  the  personal  privilege, 
such  grantees,  mortgagees,  executors,  administrators,  trus- 
tees, heirs,  devisees,  or  other  persons  holding  under  him, 
may  set  up  such  a  defense.  1  Wood  on  Lim.,  pp.  96, 
97;  Buswell  Lim.  and  Adv.  Pos.  627;  18  Am.  and  Eng. 
Enc.  of  Law  709,  710;  Riser  v.  Snoddy,  Adm.j  7  Ind.  442, 
445,  446;  CoUy  Adm.y  v.  Lafontaine^  84  Ind.  446,  449;  Lord 
V.  Morris,  18  Cal.  482,  490,  491 ;  Graitan  v.  WigginSy2S  Cal. 
16;  Baldwin  v.  ifoyd,  18  Neb.  444,  448,  449,  25  N.  W.  580, 
and  cases  cited;  Mitcheltree  v.  Veachy  31  Pa.  St.  455;  Woodr 
yard  v.  PolsUyy  14  W.  Va.  211;  Werdenbaugh  v.  Reid,  20 
W.  Va.  688,  689;  Smith  v.  BrowUy  99  K  C.  377,  6  S.  E. 
667;  TrimbU  v.  FarisSy  78  Ala.  260;  Steele  v.  Steele's  Adm., 
64  Ala.  438;  Dawson  v.  Callaway^  18  Ga.  673,  585. 

There  may  be  cases  where  one  owning  real  estate  or  an  in- 
terest therein  could  set  up  the  statute  of  limitations  as  a  de- 
fense to  an  action  to  enforce  a  mortgage  lien  on  such  real 
estate,  when  he  did  not  derive  his  title  from  or  through  such 
mortgagor.  But  this  we  need  not  determine,  for  it  is  clear, 
we  think,  that  said  third  paragraph  of  answer  was  not  suf- 
ficient because,  as  the  complaint  stood,  it  was  incumbent  on 
appellant,  in  addition  to  the  allegation  of  the  statute  of  limi- 
tations, to  aver  facts  showing  that  he  had  such  interest  in  the 
real  estate  described  in  the  mortgage,  as  entitled  him  to  the 
benefit  of  said  statute  of  limitations,  and  no  such  facts  are 
set  forth  in  said  paragraph.  If  the  complaint  had  set  up  the 
facts  showing  that  Corbey  had  an  interest  in  said  real  estate 
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and  what  that  interest  was,  it  would  not  have  been  necessary 
to  set  forth  such  facts  in  the  third  paragraph  of  answer. 
When,  in  a  case  like  this,  facts  concerning  the  interest  of  a 
defendant  in  the  real  estate  are  not  set  forth  in  the  complaint, 
he  must  set  them  up  in  his  answer.  Mann  v.  Statey  ex  reLj 
116  Ind.  383. 

It  is  true  that  an  attempt  is  made  in  the  third  paragraph 
of  answer  to  adopt  and  make  the  second  paragraph  of  answer 
a  part  thereof  by  reference.  It  is  settled,  however,  that  facts 
averred  in  one  paragraph  of  a  pleading  cannot  be  adopted 
and  made  a  part  of  another  paragraph  by  reference.  Potter 
V.  Earnest f  45  Ind.  416,  418,  and  cases  cited;  Mason  v. 
Weston,  29  Ind.  561.  It  not  appearing  from  the  facts  al- 
leged in  the  third  paragraph  of  answer  that  appellant  had  or 
owned  any  interest  in  the  mortgaged  real  estate,  the  court 
did  not  err  in  sustaining  the  demurrer  thereto. 

There  is  some  controversy  between  counsel  as  to  whether 
section  299  Bums  1894,  section  298  Homer  1897,  extend- 
ing the  limitation  in  case  of  the  death  of  the  person  liable  to 
an  action  before  the  expiration  of  the  time  limited  for  the 
commencement  of  the  action,  applies  to  this  case.  As  the 
third  paragraph  of  answer  is  insufficient  for  other  reasons,  it 
is  not  necessary  to  determine  this  question.  Finding  no  error 
in  the  record  the  judgment  is  affirmed. 


Baste  v.  Baste. 

[No.  18,471.    Filed  February  14,  1890.] 

Husband  and  'WwE.^Abuse  of  Confidential  Relaiuma^^Fraud, — 
^  ^  Equitojble  Relief. — ^Whenever  the  confidenoe  resulting  from  a  rela- 
186  (g  tionship  of  special  trust,  such  as  should  exist  between  husband  and 
wife,  is  abused,  equity  will  afford  relief,  p.  175, 
SAWL—Demonstrations  of  Love.— Promise  as  to  Future  Conduct.'^ 
Representation  of  Existing  Fact. — .FVatid.— Professions  and  demon- 
strations of  love  and  promises  as  to  future  conduct,  when  made  by 
a  wife  to  her  husband,  are  representations  concerning  a  present 
fact,  and  when  falsely  made  to  induce  the  husband  to  convey  toiler 
his  real  estate,  fraud  may  be  predicated  thereon,    p.  175. 
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HusBAifD  AND  WiFB.--  Conveuance  to  Wi/e.-^Fraud.— 
Where  a  wife,  who  had  treated  her  husband  coldly  for  a  long  time 
without  cause,  suddenly  became  profuse  in  her  professions  and  dem- 
onstrations  of  Ioto,  and  thereby  induced  him  to  deed  her  certain 
real  estate  without  consideration  other  than  that  the  title  should 
be  in  her  as  his  wife  and  in  trust  for  him,  and  that  their  marital 
relations,  should  continue  peaceful  and  loving,  after  which  she  im- 
mediately abandoned  him  without  cause  and  began  suit  for  divorce, 
the  conveyance  should  be  set  aside.  -  pp.  173-176. 

Plkabino.— JDemtcrrer. — Abatement.'^the  question  as  to  whether  an 
action  should  abate  because  the  complaint  shows  another  action  for 
the  same  cause  pending  between  the  parties  is  not  raised  by  a  de- 
murrer for  want  of  facts.  Rose  v.  Row,  98  Ind.  179,  in  so  far  as  it 
might  be  considered  an  authority  to  the  contrary,  is  overruled. 
p.  177. 

From  the  Henry  Circuit  Court.    Reversed. 

John  Lockridge  and  W.  A.  Brown^  for  appellant. 
M.  E.  Forkner  and  Adolph  Rogers y  for  appellee. 

Bakisb^  J. — Suit  to  cancel  deed  for  fraud.  The  material 
averments  of  appellant's  complaint  are  these:  The  parties 
are  husband  and  wife  and  have  been  for  twenty  years;  they 
owned  by  entireties  certain  land;  there  had  been  small  dif- 
ferences between  them,  and  appellee,  without  appellant's 
fault,  had  treated  him  coldly  for  a  long  time;  appellant  was  a 
dutifiil  husband  throughout;  he  was  in  love  with  his  wife  and 
she  knew  it;  he  desired  to  live  with  her  in  peace,  concord,  and 
affection;  suddenly  she  became  profuse  in  professions  and 
demonstrations  of  love;  she  promised  to  be  a  dutiful  and 
loving  wife  for  the  rest  of  their  days;  this  conduct  of  hers 
was  hypocrisy;  in  shamming  she  had  in  mind  to  defraud  him 
by  getting  the  title  and  then  deserting  him;  with  this  intent 
and  while  making  her  false  protestations  and  promises,  she 
begged  him  to  make  her  a  deed,  stating  that  the  entire  title 
ought  to  be  in  the  wife  and  that  he  might  put  the  considera- 
tion at  $2,200  which  would  always  show  his  interest  in  the 
land;  he  was  ignorant  of  her  fraudulent  design,  and,  relying 
on  the  apparent  sincerity  of  her  actions  and  promises,  deeded 
her  his  interest  without  consideration  other  than  that  the  title 
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should  be  in  her  as  his  wife  and  in  trust  for  him  and  that 
their  marital  relations  should  continue  peaceful  and  loving; 
in  a  few  days  she  abandoned  him  and  filed  her  complaint  for 
divorce  which  is  yet  pending  untried;  the  chaises  in  the  com- 
plaint for  divorce  are  untrue. 

Demurrer  to  complaint  for  want  of  facts  was  sustained. 
Judgment  on  appellant's  refusal  to  plead  further. 

Appellant  cites  no  authorities  and  simply  insists  in  a  gen- 
eral way  that  the  complaint  states  sufficient  facts. 

Appellee  contends  that  the  complaint  is  bad  because  it 
shows:  first,  that  the  deed  was  voluntary;  second,  that  it  was 
for  a  sufficient  consideration;  third,  that  there  was  no  fraud; 
fourth,  that  the  suit  is  between  husband  and  wife  concerning 
real  estate;  and  fifth,  that  a  divorce  proceeding  is  pending  in 
which  alone  the  matters  complained  of  can  be  adjudicated. 

Though  a  voluntary  conveyance  is  valid  between  the  par- 
ties and  parol  evidence  is  inadmissible  to  impress  a  trust 
upon  an  absolute  deed,  eqidty  a£Pords  relief  against  fraud  in 
the  procurement. 

The  $2,200,  which  was  to  have  been  named  in  the  deed, 
would  have  constituted  a  valuable  consideration  if  paid;  and 
appellant  could  not  have  proceeded  without  repaying  or  of- 
fering to  repay  the  amount.  But  the  complaint  does  not 
show  that  this  sum  was  recited  in  the  deed  as  a  consideration, 
much  less  paid.  It  affirmatively  appears  that  appellant  exe- 
cuted the  deed  without  consideration  other  than  one  he  could 
not  tender  back. 

Appellee  cites  Fouty  v.  Foutyy  34  Ind.  433;  Bnrt  v. 
Bowles,  69  Ind.  16;  Bethel  v.  Beihel,  92  Ind.  318,  324,  and 
other  authorities,  to  the  effect  that  fraudulent  representations 
must  relate  to  existing  facts  and  that  promises  made  to  be 
performed  in  the  future  and  afterwards  broken  do  not  con- 
stitute fraud.  To  permit  a  rescission  for  fraud  by  one  who  has 
no  ground  for  complaint  except  an  unfulfilled  promise,  a 
broken  contract,  would  obscure  olementarv  distinctions  be- 
tween  remedies  and  tend  to  nullify  the  statute  of  frauds. 
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In  this  case  the  false  representations  were  made  concerning 
a  present  fact.  Representations  may  consist  in  acts  as  well  as 
words.  When  appellee  caressed  her  husband^  after  a  long 
period  of  coldness,  she  made  a  solemn  affirmation  of  present 
fact  just  as  much  as  when  she  told  him  in  words  that  she 
loved  him  and  begged  his  forgiveness  of  her  past  indiffer- 
ence. AVhen  she  caressed  him  and  promised  to  be  a  good 
wife  in  the  future,  her  promise  as  well  as  her  kiss  was  a  rep- 
resentation of  present  fact.  A  present  state  of  mind  is  a  pree- 
ent  fact.    Bigelow  on  Fraud  (1888  ed.),  pp.  483-4. 

AppeUee  owed  appellant  the  utmost  good  faith  and  frank- 
ness. There  existed  between  them  a  relation  of  special  confi- 
dence and  trust.  The  principle,  also,  applies  here  that  when- 
ever the  confidence  resulting  from  such  a  relationship  is 
abused  equity  will  interfere.  2  Pom.  Eq.  Jur.,  section 
963;  Schouler  Husb.  &  W.,  section  403;  Bigelow  on  Fraud 
(1888  ed.),  p.  363.  It  was  a  fraud  on  appellant  for  appellee 
to  conceal  her  intention  of  abandoning  him  as  soon  as  she  got 
his  property. 

That  the  husband  is  usually  the  stronger  may  be  true;  but 
that  he  is  not  always  the  dominating  force  in  the  marriage 
union  is  known  from  many  well  authenticated  instances  ex- 
tending from  the  present  back  to  the  time  of  Delilah.  A 
few  of  these  have  gotten  into  the  law  books. 

In  Evans  v.  Carringtoriy  2  De  Gex,  F.  &  J.  481,  the  wife 
induced  the  husband  to  deed  property  to  her,  on  the  basis 
that  it  was  her  due  under  the  marital  relation.  She  intended, 
as  soon  as  she  could  get  possession,  to  leave  and  never  to  live 
with  her  husband  again.    The  deed  was  annulled. 

Evans  v.  Edmunds^  13  C.  B.  777,  is  very  similar  in  facta 
and  result. 

Brison  v.  Brison,  75  Cal.  625, 17  Pac.  689.  The  wife  im- 
portuned the  husband  to  put  the  title  to  his  land  in  her  name, 
stating  that  she  would  hold  it  for  his  benefit  and  reconvey  it 
on  demand.    When  she  made  the  promise,  she  intended  to 
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hold  the  land  as  her  own  and  to  desert  her  husband.  This 
was  held  to  be  active  fraud. 

Bartlett  v.  Bartlett,  15  Neb.  693, 19  N.  W.  691,  resembles 
the  Brison  case. 

A  quotation  from  Turner  v.  Turner^  44  Mo.  539,  shows 
the  nature  of  that  case:  '^A  wife  in  whom  her  husband  re- 
posed the  strictest  confidence  might  well  be  calculated  to  ex- 
ert an  influence  on  his  mind  and  obtain  the  title  to  property 
in  her  own  name.  If  it  was  done  with  an  honest  intent  to 
secure  a  home  for  herself  and  her  offspring,  the  transaction 
would  not  only  be  legal  but  praiseworthy.  But  if  the  influ- 
ence was  exerted  with  the  design  of  despoiling  the  husband 
and  then  abandoning  him,  *  *  *  the  law  would  con- 
demn and  stigmatize  the  transaction." 

Stone  V.  Woody  85  111.  603.  Wood  and  his  wife  had  lived 
in  Galesburg.  Wood  went  to  Bloomington  to  work.  His 
wife  wrote  him  that  if  he  would  put  the  title  to  their  Gtales- 
burg  property  in  her  name  (by  means  of  a  trustee),  she  would 
sell  it  for  $1,800,  pay  his  debts,  and  come  to  him  with  the 
balance;  and  they  would  buy  a  new  home.  She  intended  to 
cheat  her  husband,  financially  and  maritally.  After  getting 
the  deed,  she  conveyed  to  Stone,  who  knew  of  her  fraud  and 
held  the  property  for  her  benefit.  The  court  decreed  that  the 
defendants  restore  the  title  to  plaintiff  and  account  for  rents. 

In  Meldrum  v.  Meldrumy  15  Colo.  478,  24  Pac.  1083,  11 
lu  R.  A.  65,  the  wife  had  grown  tired  of  her  husband.  But 
she  wanted  some  of  his  property — ^unincumbered.  So  she 
simulated  ardent  affection,  and  he,  under  the  spell  of  her 
allurements,  conveyed  to  her  a  valuable  property  in  Denver. 
Then  she  drove  him  from  the  house  and  applied  for  a  divorce. 
ITis  suit  to  regain  the  property  was  sustained. 

The  fourth  claim  of  appellee  is  that  this  suit  will  not  lie 
because  it  is  between  husband  and  wife  concerning  real  es- 
tate. Married  women  have  been  emancipated  by  the  statutes 
of  this  State.  They  must  respond  for  frauds  practiced  upon 
their  husbands  as  well  as  for  those  upon  others. 
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The  final  contention  is  that  the  complaint  is  bad  becauto  it 
shows  that  a  diTorce  proceeding  is  pending.  If  a  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action^  and  also 
sets  forth  facts  that  make  out  a  defense  in  bar,  a  demurrer 
for  want  of  facts  should  be  sustained.  But  the  defense  of  a 
former  action  pending  is  not  in  bar.  It  is  in  abatement 
merely.  If  the  complaint  exhibits  a  ground  for  abatement, 
the  demurrer  should  be  framed  and  addressed  accordingly. 
Section  842  Bums  1894,  section  339  Homer,  subdivision  3. 
The  case  of  Rose  v.  Rose,  93  Ind.  179,  185,  in  so  far  as  it 
might  be  considered  an  authority  to  the  contrary,  is  over- 
ruled. 

What  would  have  been  the  effect  of  a  decree  of  divorce  in 
appellee's  favor  rendered  before  the  commencement  of  this 
suit,  is  not  involved. 

The  demurrer  for  want  of  facts  should  have  been  over- 
ruled. 

Judgment  reversed. 


Magnuson  v.  Billdtgs. 

[Na  18,874.    Filed  February  15,  1890.] 
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Courts. — Rules  for  Conduct  of  Business, — Courts  have  power  to      |id6  071 
adopt  rules  for  conducting  the  business  therein*  not  repugnant  to 
the  laws  of  this  State,  and  when  adopted  they  have  the  force  and 
effect  of  law,  and  oannot  be  dispensed  with  in  a  portioular  case, 
p.  ISO. 

TiMJJ>TSQ. — ArffumeiUative  Denial. — Defendant  filed  an  answer  to  a 
complaint  in  an  action  to  foreclose  a  chattel  mortgage  securing  a 
purchase-money  note,  charging  that  he  was  induced  to  buy  the 
property  by  the  fraudulent  representations  of  plaintiff,  and  as  soon 
as  he  discovered  the  fraud  he  returned  the  property  and  demanded 
his  note,  which  plaintiff  refused  to  surrender.  Plaintiff  filed  a  reply 
alleging  that  defendant  returned  the  property  in  a  damaged  condi- 
tion, without  notice  to  her  of  his  intention  to  rescind  the  contract, 
and  that  she  had  never  accepted  a  return  of  the  property,  field, 
that  the  reply  was  merely  an  argumentative  denial,   pp.  J7S'181. 

Vol.  162—12 
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CovKTs,— Rules  for  Conduct  of  Business, — Pleading. — Argumenta- 
tive Denial. — ^The  action  of  the  court  in  permitting  plaintiff  to  file  an 
additional  paragraph  of  reply  after  the  issues  were  closed,  contrary 
to  a  rule  of  court  is  not  reversible  error,  where  the  pleading 
amounted  merely  to  an  argumentative  denial,  and  all  the  evidence 
under  it  was  admissible  und^r  the  general  denial,    p.  181. 

Continuance. — Discretion  of  Court. — No  error  was  committed  in 
overruling  defendant's  motion  for  a  continuance  upon  the  ground 
that  he  was  not  prepared  to  produce  the  evidence  to  refute  new 
facts  brought  into  the  case  by  a  paragraph  of  reply,  filed  by  plaintiff 
after  the  issues  were  closed,  and  on  the  day  of  trial,  where  all  the 
material  facts  pleaded  in  such  reply  were  in  issue  by  the  general 
denial,    pp.  181,  182, 

From  the  Noble  Circuit  Court.    Affirmed, 

L.  W,  Welker,  for  appellant. 

F.  P.  Bothwell  and  Ferrall  &  Hanan,  for  appellee. 

rfADLBT,  J. — On  the  26th  day  of  January,  1896,  appel- 
lee filed  her  complaint  against  the  appellant,  praying  judg- 
ment on  a  note,  and  foreclosure  of  a  chattel  mortgage  exe- 
cuted to  secure  the  same.  On  the  6th  day  of  January,  1897, 
appellant  filed  his  answer  in  five  paragraphs.  On  the  3rd  day 
of  March,  1897,  appellee  filed  her  reply  in  general  denial, 
which  placed  the  cause  at  issue.  On  the  I7th  day  of  May, 
1897,  the  court  set  the  cause  for  trial  on  the  25th  day  of  May, 
1897,  and  on  the  day  set,  and  after  the  cause  was  called  fdr 
trial,  appellee  moved  the  court  for  leave  to  file  '^an  additional 
and  second  paragraph"  of  reply  to  the  second  paragraph  of 
appellant's  answer.  Appellant  resisted  the  motion  upon  the 
ground  that  the  issues  were  closed,  and  appellee  had  not  com- 
plied with  rule  five  of  the  court,  which  required  applications 
to  open  issues  to  be  supported  by  the  affidavit  of  the  applicant, 
and  upon  the  further  ground  that  the  proposed  further  reply 
set  up  new  matter,  that  would  require  new  and  additional  evi- 
dence, which  he  was  not  prepared  to  present.  The  motion 
was  sustained,  a  proper  exception  awarded  appellant,  the  ad- 
ditional reply  filed,  cause  tried,  and  resulted  in  a  judgment 
and  decree  for  appellee.    The  overruling  of  appellant's  mo- 
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tion  for  a  new  trial  presents  the  only  question  for  review 
here. 

The  second  paragraph  of  answer  charged  that  the  note  and 
mortgage  were  given  for  a  stallion,  cart,  and  harness,  that  the 
defendant  was  induced  to  buy  the  property  by  the  fraudulent 
representations  of  the  plaintiff;  that  soon  after  the  defendant 
discovered  the  fraud  he  returned  the  property  to  the  plaintiff, 
informing  her  that  it  was  not  as  she  had  represented  it  to  be, 
"and  was  worthless,  and  that  he  had  brought  the  stal- 
lion, cart,  and  harness  back,  and  the  plaintiff  directed  him  to 
place  the  stallion  in  her  bam,  and  the  cart  and  harness  in  the 
shed,  which  the  defendant  did  as  requested,  and  then  de- 
manded of  th^  plaintiff  a  return  of  his  note  and  mortgage, 
which  she  refused." 

The  additional  and  second  paragraph  of  reply  to  the  an- 
swer stated  that  the  property  was  purchased  by,  and  delivered 
to  the  defendant  on  the  —  of  May,  1896,  and  that  the 
property  was  then  in  good  condition;  that  the  defendant  kept 
and  used  said  property  until  the  20th  day  of  July,  1896  ;.that 
he  worked  the  horse  all  the  time,  and  negligently  failed  to 
feed  and  care  for  him  so  that  said  horse  became  very  poor 
and  weak,  and  negligently  permitted  the  collar  used  on  the 
horse  to  rub,  wear,  and  create  great  and  painful  sores  on  his 
neck  and  shoulders,  and  failed  to  treat  said  sores,  and  they 
made  ugly  scars  on  the  horse  to  her  damage  fifty  dollars,  and 
did  use,  wear  out  and  damage  said  cart  and  harness  twenty 
dollars,  and  on  the  20th  day  of  July  brought  said  property, 
in  its  damaged  condition,  to  the  plaintiff's  house,  and  left  the 
same  on  her  premises,  without  her  knowledge  or  consent,  and 
without  notice  to  her  of  his  intention  to  rescind  the  contract, 
and  the  plaintiff  has  never  accepted  a  return  of  the  property, 
or  taken  possession  of  it. 

The  fifth  rule  of  said  court  is  properly  in  the  record,  and  is 
in  the  words  following:  "In  all  cases  where  issues  are,  or 
may  be  completed,  motion  for  leave  to  re-open  the  issues,  and 
file  an  additional  pleading,  must  be  upon  the  affidavit  of  the 
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party  making  application,  or  his  attorney,  showing  some 
reasonable  excuse  for  not  filing  such  pleading  before  issue 
joined,  and  that  the  facts  set  out  in  said  pleading  are  believed 
to  be  true,  and  he  believes  the  same  can  be  sustained  on  the 
trial  of  the  cause  by  proof.  Such  affidavit  and  motion  must 
be  accompanied  by  the  pleading  proposed  to  be  filed,  or  the 
same  will  not  be  entertained."  The  first  reason  assigned  for 
a  new  trial  is  that  the  court  erred  in  sustaining  appellee^s 
motion  for  leave  to  file  her  second  paragraph  of  reply  to  the 
second  paragraph  of  answer,  without  a  compliance  with  the 
court's  rule  five. 

Courts  have  power  to  adopt  rules  for  conducting  the  busi- 
ness therein  not  repugnant  to  the  laws  of  thid  State  (section 
1375  Bums  1894,  section  1323  Homer  1897),  and  when 
adopted  and  published  they  have  the  force  and  effect  of  law, 
and  are  obligatory  upon  the  court,  as  well  as  upon  parties  to 
causes  pending  before  it.  Section  186,  Elliott's  Gen.  Prac; 
Lancaster  v.  Waukegariy  etc.y  R.  Co.,  132  IlL  492,  24  N.  £. 
629;  David  v.  Aetna  Ins.  Co.,  9  Iowa  46;  Pratt  v.  PraUy 
157  Mass.  503,  505,  82  N.  E.  747,  21  L.  R  A.  97;  Rout  v. 
Nindej  111  Ind.  597.  So  long  as  a  rule  of  court  remains  un- 
repealed, it  cannot  be  dispensed  with  in  a  particular  case. 
Thompson  v.  Hatchy  20  Mass.  512-516;  Coyote,  etc.,  Co*  v. 
Rubky  9  Ore.  121;  Ogden  v.  Robertson,  15  N.  J.  L.  124; 
Quynn  v.  BrooJe,  22  Md.  288;  State  v.  Edwards,  110  N.  C. 
611,  14S.  E.  741. 

A  rule  of  court  is  a  law  of  practice,  extended  alike  to  all  lit- 
igants who  come  within  its  purview,  and  who,  in  conducting 
their  causes,  have  the  right  to  assume  that  it  will  be  uni- 
formly enforced  by  the  court,  in  conservation  of  their  rights, 
as  well  as  to  secure  the  prompt  and  orderly  dispatch  of  busi- 
ness. Furthermore,  a  rule  adopted  by  a  court  is  something 
more  than  a  rule  of  the  presiding  judge;  it  is  a  judicial  act, 
and  when  taken  bv  a  court,  and  entered  of  record,  becomes  a 
law  of  procedure  therein,  in  all  matters  to  which  it  relates, 
until  rescinded  or  modified  bv  the  court.     Treischd  v.  Mc- 
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Gilly  28  HI.  App.  68;  Shane  v.  McNeill^  76  Iowa  469,  41  K 
W.  166. 

In  this  case  it  is  conceded  that  the  issues  were  closed  at  the 
time  application  was  made  by  appellee  to  file  an  additional 
reply,  and  there  is  no  pretense  that  the  application  was  ac- 
companied  by  an  affidavit  of  the  applicant,  or  her  attorney, 
showing  some  reasonable  excuse  for  not  filing  such  pleading 
before  issue  joined,  and  that  she  believed  said  answer  to  be 
true  and  capable  of  proof  upon  the  trial.  Rule  five  was  a  law 
of  the  court  providing  that  an  affidavit  disclosing  certain  facts 
should  constitute  the  condition  upon  which  the  court  would 
exercise  its  discretion  with  respect  to  re-opening  the  issues, 
and  the  court  had  no  power  to  waive  it,  and  it  follows  that  ap- 
pellee's motion  should  have  been  overruled. 

But  the  additional  and  second  reply  was  an  argumentative 
denial  and  all  evidence  under  it  was  admissible  under  the 
general  denial  pleaded  in  the  first  paragraph  of  reply. 
Hence  the  defendant  was  not  damaged,  and  the  action  of  the 
court  in  permitting  it  to  be  filed,  was  harmless,  and  not  re- 
versible error.  ColumbtiSy  etc.y  R.  Co,  v.  Braderiy  110  Ind. 
558;  Boardy  etc.y  v.  Huffy  91  Ind.  333;  Oheena  v.  Ooldetiy 
90  Ind.  427;  Keicham  v.  Brazil  Block  Coal  Co,,  88  Ind.  615; 
Hervey  v.  Parry y  82  Ind.  263. 

Upon  filing  the  second  paragraph  of  reply  the  appellant 
moved  the  court  for  a  continuance  of  the  cause,  upon  the 
ground  that  he  was  not  prepared  to  produce  the  evidence  to 
refute  the  new  facts  brought  into  the  case  by  said  second  par- 
agraph of  reply,  which  motion  was  supported  by  the  defend- 
ant's affidavit  in  denial  of  the  facts  pleaded,  his  present  un- 
preparedness,  and  belief  that  he  would  be  able  to  produce  the 
witnesses  at  the  next  term  of  court.  The  motion  for  continu- 
ance was  overruled,  and  this  action  of  the  court  is  called  in 
question  by  the  second  reason  assigned  for  a  new  trial. 

All  the  material  facts  pleaded  in  the  second  paragraph  of 
reply  were  in  issue  under  the  general  denial  of  the  first  para- 
graph, and  the  second  paragraph  neither  enlarged  nor  lim- 
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ited  the  scope  of  the  evidence  and  the  action  of  the  court  was 
but  a  reasonable  exercise  of  discretion.  There  was  no  error 
in  overruling  the  motion  for  continuance.  There  are  other 
questions  reserved,  but  as  they  are  not  discussed  in  appel- 
lant's brief,  they  are  deemed  to  be  waived. 

The  motion  for  new  trial  was  properly  overruled. 

Judgment  affirmed. 


Stark  v.  Bindley. 

[No.  18,617.    Filed  February  16, 1899.] 

Maliciottb  PROfiBCunoN. — Termination  of  iVoaecuf  ion.— Where  a  per- 
son was  recognized  to  appear  before  the  circuit  court  at  the  Novem- 
ber term  thereof  to  answer  to  the  charge  of  larceny,  and  the  grand 
jury  at  the  September  term  of  court  investigated  the  charges  against 
accused,  and  indorsed  on  the  papers,  certified  to  the  circuit  court 
by  the  justice  of  the  peace,  the  word  **  Ignoramus,"  such  action 
will  not  amount  to  a  termiifation  of  the  prosecution,   pp,  183-186. 

Same. — Termination  of  Prosecution, — An  action  for  malicious  prose- 
cution cannot  be  maintained  until  the  prosecution  complained  of 
has  been  legally  terminated  in  favor  of  the  defendant  therein. 
p.  186. 

From  the  Clay  Circuit  Court.    Affirmed. 

4.  W.  K nighty  T.  W,  Harper^  A.  J.  Kelley  and  Samuel  R. 
Hamilly  for  appellant 

Oeorge  A.  Knighty  I.  2V.  Pierce  and  Lamb  &  Bea^sley,  for 
appellee. 

Monks,  C.  J. — Appellant  brought  this  action  against  appel- 
lee to  recover  damages  for  an  alleged  malicious  prosecution. 
Appellant's  demurrer  to  the  second  paragraph  of  answer  was 
overruled  and,  refusing  to  plead  further,  judgment  was  ren* 
dered  on  demurrer  in  favor  of  appellee.  The  only  error  as- 
signed calls  in  question  the  action  of  the  court  in  overruling 
the  demurrer  to  the  second  paragraph  of  answer. 

The  allegations  of  the  second  paragraph  of  answer  are 
substantially  as  follows:  That  on  September  21,  1891,  ap- 
pellee filed  an  affidavit  before  a  justice  of  the  peace,  charging 
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appellant  with  the  crime  of  larceny.  Appellant  was  arrested 
and  had  a  preliminary  examination  on  said  charge  before  the 
jnstice  on  September  22,  1891,  and  on  said  day  was  held  by 
said  jnstice  to  answer  to  said  charge  of  larceny,  and  required 
to  give  her  recognizance  to  appear  at  the  November  term, 
1891,  of  the  Vigo  Circuit  Court  to  answer  said  charge.  Fail- 
ing to  give  said  recognizance  she  was  committed  to  jail  until 
September  25,  1891,  when  she  gave  recognizance  as  required 
by  said  commitment,  to  appear  and  answer  said  charge  at  the 
November  term,  1891,  of  the  Vigo  Circuit  Court,  and  was 
discharged  from  jail.  The  September  term  1891  of  the  Vigo 
Circuit  Court  was  in  session  when  said  affidavit  was  filed,  at 
the  time  the  hearing  was  had  and  at  the  time  appellant  en- 
tered into  her  recognizance,  and  continued  in  session  until 
November  14,  1891.  The  grand  jury  for  the  September 
term  of  said  court  was  in  session  after  appellant  had  been  rec- 
ognized to  appear  at  the  November  term  of  said  court  and 
took  up  the  investigation  of  said  charge  against  appellant  and 
had  the  papers  certified  to  said  court  by  said  justice  of  the 
peace.  On  October  19,  1891,  the  grand  jury,  at  said  Sep* 
tember  term  returned  said  papers  to  the  clerk  of  the  court, 
with  the  word  ^'Ignoramus"  indorsed  thereon,  and  signed  by 
the  foreman  of  said  grand  jury;  there  was  no  order,  judg- 
ment, or  entry  of  said  court  made  or  entered  of  record  dis- 
charging appellant  from  custody,  or  releasing  her  from  the 
recognizance  to  appear  at  the  November  term  of  said  court  to 
answer  said  charge.  There  was  no  other  or  further  proceed- 
ing of  any  kind  had  or  taken  respecting  said  charge  against 
appellant  by  the  Vigo  Circuit  Court,  or  by  the  grand  jury,  at 
any  time  thereafter,  and  there  was  no  record  made  of  the  re- 
turn of  "Ignoramus"  by  the  grand  jury.  This  action  was 
commenced  and  was  pending  before  the  commencement  of 
the  November  term  1891  of  said  court. 

The  question  presented  is,  was  the  criminal  prosecution 
against  appellant  terminated,  or  at  an  end,  within  the  mean- 
ing of  the  law,  when  this  action  was  brought?     If  it  was,  the 
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court  erred  in  overruling  appellant's  demurrer  to  the  second 
paragraph  of  answer,  and  the  judgment  should  be  reversed, 
otherwise  the  judgment  should  be  affirmed. 

It  is  first  insisted  by  appellee  that  the  return  of  "Ignora- 
mu8"  by  the  grand  jury  was  not  a  legal  termination  of  said 
cause  until  a  judgment  was  rendered  thereon  by  the  circuit 
court  discharging  appellant's  bond,  and  releasing  her  from 
the  duty  of  further  appearing  to  answer  the  charge  preferred 
against  her  by  appellee.  For  a  full  discussion  of  this  ques- 
tion see  note  to  Ross  v.  Hixon^  46  Kan.  550,  26  Am.  St.  123, 
135,  137.  It  is  not  necessary  to  determine  whether  a  judg- 
ment of  discharge  is  necessary  upon  a  return  of  "Ignoramus'' 
to  legally  terminate  such  prosecution,  for  the  reason  that, 
even  if  such  judgment  is  not  necessary,  the  return  set  forth 
did  not  terminate  said  prosecution-  The  justice  of  the  peace 
in  requiring,  and  appellant  in  giving,  her  recognizance  to  ap- 
pear and  answer  said  charge  of  larceny  at  the  November  term 
of  the  Vigo  Circuit  Court  merely  complied  with  the  provi- 
sions of  section  1703  Bums  1894,  section  1634  Homer  1897. 
Where  the  person  held  to  answer  a  charge  of  felony  by  the 
justice  of  the  peace  gives  a  recognizance  to  appear  at  the 
next  term  of  the  circuit  court,  as  the  appellant  did,  it  is  the 
duty  of  the  clerk  to  docket  the  case  for  the  term  at  which 
such  person  has  given  bond  to  appear.  If  the  grand  jury  at 
the  September  term  of  said  court  had  returned  an  indictment 
charging  her  with  the  same  larceny  for  which  she  was  held 
to  answer  by  the  justice  of  the  peace,  said  recognizance  could 
not  have  been  forfeited  for  a  failure  to  appear  at  said  term, 
because  the  condition  thereof  did  not  require  her  to  appear 
at  said  term  but  at  the  l^ovember  term.  Section  1790 
Bums  1894,  section  1721  Homer  1897.  To  have  given  the 
said  court  jurisdiction  over  the  person  of  appellant  at  the 
September  term,  if  indicted  at  that  term,  it  would  have  been 
necessary  to  issue  a  bench  warrant  on  said  indictment,  and 
cause  her  arrest  thereon,  when  she  could  have  given  a  recog- 
nizance to  answer  said  indictment  or  in  default  thereof  been 
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committed  to  jail.  It  is  true  that  the  grand  jury  at  the  Sep- 
tember term  had  jurisdiction  to  investigate  said  larceny,  and 
it  was  their  duty  to  do  so,  but  this  was  by  virtue  of  the  fifth 
clause  of  section  1735  Bums  1894,  section  1666  Homer 
1897,  which  provides  that  the  grand  jury  must  inquire  *4nto 
violations  of  the  criminal  laws  of  this  State  generally  of 
which  the  court  has  jurisdiction,"  and  not  under  the  second 
clause  of  said  section.  The  second  clause  only  applies  to 
cases  where  the  person  is  under  bail  to  appear  and  answer  at 
the  term  the  grand  jury  is  impaneled.  As  appellant's  recog- 
nizance did  not  require  her  to  appear  at  the  September  term 
of  said  court  the  grand  jury  at  the  September  term  had  no 
jurisdiction  to  investigate  said  alleged  offense  by  virtue  of 
said  proceeding  instituted  by  appellee  against  appellant  be- 
fore the  justice  of  the  peace,  a  transcript  of  which  and  all 
papers  were  filed  with  the  clerk  of  said  court.  The  indorse- 
ment of  '^Ignoramus"  on  the  papers  of  said  cause  was  a  nul- 
lity. Said  grand  jury  had  no  authority  to  act  upon  the  tran- 
script and  papers  in  said  cause,  and  said  court  had  no  juris- 
diction over  the  person  of  appellant  at  said  time,  on  account 
thereof,  for  the  reason  that  the  proceeding  was  not  pending 
at  said  term,  but  was  for  the  November  term  of  said  court. 
If  at  the  November  term  of  the  Vigo  Circuit  Court  the  grand 
jury  had  returned  an  indictment  against  appellant  for  the 
larceny  charged  in  appellee's  affidavit,  she  could  have  been 
required  by  the  court  to  appear  and  plead  thereto,  and  on 
failure  to  do  so  her  recognizance  could  have  been  forfeited, 
notwithstanding  said  return  of  "Ignoramus"  at  the  Septem- 
ber term.  This  is  true  because  the  condition  of  her  recogni- 
zance required  her  to  appear  and  answer  said  charge  at  said 
November  term.  If  appellant  had  not  given  a  recognizance 
for  her  appearance,  but  had  been  in  jail  on  said  charge  await- 
ing the  action  of  the  grand  jury  thereon,  when  the  return  of 
'Ignoramus"  was  made  upon  the  papers  in  said  cause  by  the 
grand  jury,  the  grand  jury  and  court  would  have  had  juris- 
diction, and  a  judgment  of  the  court  on  said  return  discharg- 
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ing  appellant  from  custody  would  have  been  a  legal  termina- 
tion of  the  proceeding  instituted  by  appellee.  The  return  of 
"Ignoramus"  did  not  therefore  terminate  the  prosecution  in- 
stituted by  appellee  against  appellant,  and  the  same  was  not 
at  an  end  when  this  action  was  commenced.  It  is  settled  law 
that  an  action  for  malicious  prosecution  cannot  be  maintained 
until  the  prosecution  complained  of  has  been  legally  termi- 
nated in  favor  of  the  defendant  therein.  McCuUough  v. 
RicBy  69  Ind.  680,  and  cases  cited;  OorreU  v.  SnoWy  31  Ind. 
215;  Hays  v.  Blizzard^  30  Ind.  467,  458;  Steel  v.  WiUiams, 
18  Ind.  161,  163,  164;  Lytton  v.  Baird^  95  Ind.  849,  361; 
Cottrell  V.  Cottrelly  126  Ind.  181,  182. 

It  follows  that  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  second  paragraph  of  answer. 

Judgment  affirmed. 


Graham  v.  Russell,  Auditor. 

[No.  18.869.    Filed  Febmary  17,  1899.] 

Taxation.— Seeing  Aside  Fined  Settlement  of  Decedents  Estate  to  Cd' 
lect  Taxes. — Poiver  of  County  Auditor, — A  county  auditor,  as  the  in- 
strament  or  agency  of  the  State,  under  section  8500  Bums  1894,  is 
authorized  to  petition  the  court  and  secure  a  final  settlement  of  a 
decedent's  estate  to  be  set  aside  so  that  taxes  evaded  by  deoedent 
may  be  collected,    pp.  190-193, 

Samb. — Reopening  of  Decedents  Estate  to  Collect  Taa^ea.— Ignoranoe 
of  the  executrix  that  her  testator  had  failed  to  list  and  retmrn  all 
his  property  for  taxation  will  not  defeat  the  setting  aside  of  the 
final  settlement  report  in  order  to  subject  the  estate  to  the  payment 
of  taxes  for  which  decedent  was  liable,    p,  194. 

Dboedents'  Estates.— i^7tng  of  Claims.— Taxes.^The  State  is  not 
required  to  file  for  payment  its  claim  for  taxes  against  a  decedent's 
estate,    pp,  19it  196. 

TAXATLOV.—Petition  of  Auditor  on  Behalf  of  State  to  Set  Aside  Final 
Settlement  Report  of  Decedents  Estate.— Sufflciency  O/.— Where  a 
county  auditor  petitions  the  court  to  set  aside  the  final  settlement 
report  in  a  decedent's  estate  in  order  that  the  property  of  the  estate 
may  be  subject  to  the  payment  of  delinquent  taxes,  the  petition 
need  not  contain  averments  that  the  petitioner  did  not  appear  at  the 
final  settlement  and  that  he  was  not  personally  summoned  to  attend. 
p.  196, 
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From  the  Daviess  Circuit  Court.     Affirmed. 

W.  Heffemany  E.  Mattinglyy  Arnold  J.  Padgett  and  /. 
Alvln  Padgetty  for  appellant. 
J.  H.  O'NeaU  and  W.  F,  Iloffmanriy  for  appellee. 

Jordan,  J. — Appellee,  as  the  auditor  of  Daviess  county, 
filed  his  petition  in  the  lower  court  on  October  4,  1897, 
whereby  he  sought  to  have  the  final  settlement  of  the  estate 
of  Richard  C.  Graham,  deceased,  set  aside  and  said  estate  re- 
opene4  for  further  administration  in  order  that  certain  taxes 
due  from  said  estate  to  the  State  of  Indiana,  for  state  and 
county  purposes,  might  be  collected  out  of  the  assets  of  said 
estate.  The  petition  was  filed  after  the  term  of  court  at  which 
the  final  settlement  was  approved  and  the  action  is  apparently 
based  upon  section  2403  R.  S.  1881,  section  2558  Bums 
1894,  section  2403  Horner  1897,  wherein  it  is  provided 
that  a  final  settlement  may  be  set  aside  and  reopened  at  any 
time  within  three  years  for  illegality,  fraud,  or  mistake  in 
such  settlement  or  in  the  proper  proceedings  thereof  by  any 
person  interested  in  the  estate  who  did  not  appear  at  such 
final  settlement  and  was  not  summoned  to  attend  the  same. 
Appellant  unsuccessfully  demurred  to  the  petition  on  the 
grounds:  (1)  That  the  plaintiff  had  not  the  legal  capacity 
to  sue;  (2)  insufficiency  of  facts;  (3)  misjoinder  of  cause  of 
action. 

There  was  an  answer  in  denial,  and,  upon  the  trial,  the 
court  made  a  special  finding  of  facts  and  stated  its  conclu- 
sions of  law  thereon  in  favor  of  appellee,  and  rendered  a 
judgment  setting  aside  the  final  settlement  made  by  appel- 
lant as  the  executrix  of  said  estate,  and  ordered  that  the  estate 
and  the  administration  thereof  be  opened  and  reinstated  upon 
the  docket  of  said  court,  and  that  the  plaintiff  recover  his 
cost. 

The  errors  assigned  relate  to  the  overruling  of  the  demur- 
rer to  the  petition,  and  to  the  exceptions  to  the  court's  con- 
clusions of  law  on  its  special  finding  of  facts.     The  petition 
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discloses  that  appellee  is,  and  has  been  for  more  than  two 
years  prior  to  the  commencement  of  the  action,  the  auditor 
of  Daviess  coimty,  Indiana,  and  it  further  sets  forth  his  du- 
ties under  the  tax  law  relative  to  property  subject  to  taxation 
which  the  owner  thereof  has  omitted  to  return  for  that  piu-- 
pose.  The  pleading  then  proceeds  to  show,  among  other 
things,  substantially  the  following  facta:  Richard  C.  Gra- 
ham was  at  and  prior  to  his  death  a  citizen  and  resident  tax- 
payer of  the  city  of  Washington,  Daviess  county,  Indiana, 
and  had  been  for  a  period  of  over  twenty  years.  During  all 
of  said  period  he  was  the  owner  of  a  large  amount  of  real 
and  personal  property  situated  in  said  county,  his  said  per- 
sonal property  consisting  of  money  on  hand  and  on  deposit  in 
the  banks,  and  of  money  loaned  by  him  and  of  rights-,  bonds, 
and  credits,  etc  The  moneys  which  he  had  on  hand,  and 
also  the  amounts  of  money  which  he  had  loaned  out  and  the 
amounts  which  he  had  on  deposit,  were  unknown  to  the  sev- 
eral township  assessors  who  called  upon  him  from  year  to 
year  during  the  aforesaid  period  to  assess  him.  Oraham,  as 
the  petition  charges,  neglected,  failed,  and  omitted,  for  the 
year  of  1881  and  for  each  succeeding  year  thereafter  in- 
cluding the  year  1895,  to  list  and  return  for  taxation  all  of  his 
said  property,  but  listed  and  returned  only  a  small  portion 
thereof,  although  he  was,  during  each  of  said  years,  duly 
called  upon  for  that  purpose  between  the  first  day  of  April 
and  the  first  day  of  June,  by  the  proper  township  assessor  of 
the  township  in  which  he  resided.  It  is  charged  that  the  fair 
cash  value  of  the  property  which  said  Oraham  neglected  and 
omitted  to  list  and  return  for  taxation  for  each  of  said  years 
was  $10,000  and  over,  and  for  several  of  the  years  in  ques- 
tion, it  is  alleged,  he  omitted  to  list  and  return  property  to 
the  amount  and  value  of  $25,000,  all  of  which  omission  was 
unknown  to  the  said  assessors,  and  was  by  the  said  Oraham 
concealed  from  said  ofiicials. 

The  property  omitted  during  each  of  the  years  in  question 
is  alleged  to  have  consisted  of  money  on  hand  and  on  deposit 
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in  bank,  and  money  loaned,  and  bonds  of  the  said  city  of 
Washington,  and  other  obligations,  all  subject  to  taxation 
and  held  and  owned  by  Graham  on  the  Ist  day  of  April  of 
each  of  said  years.  It  is  also  averred  that  just  prior  to  the  Ist 
day  of  April  of  each  of  the  years  mentioned  he  would  tempo- 
rarily convert  $10,000  and  over  of  his  money  into  greenbacks 
in  order  to  evade  assessment  and  the  payment  of  taxes  there- 
on, and  fraudulently  concealed  said  fact  of  conversion  from 
the  assessor  who  called  upon  him  to  list  his  property,  and 
fraudulently  failed  to  list  or  return  said  amount  or  any  part 
thereof  for  taxation. 

Graham,  it  is  averred,  died  testate  at  said  county  on  July 
29,  1895,  leaving  a  liability  for  taxation  due  against  his  es- 
tate for  State  and  county  purposes  to  the  amount  of  $3,000 
on  account  of  his  failure  to  list  and  return  all  of  his  property 
for  taxation  as  aforesaid  charged,  for  which  amount  said 
estate,  it  is  averred,  is  still  indebted.  On  August  12,  1895, 
his  last  will  and  testament  was  duly  probated  in  the  Daviess 
Circuit  Court,  and  appellant,  his  surviving  widow,  was  duly 
appointed  thereunder  and  qualified  as  the  executrix  of  his 
said  will  and  assumed  the  administration  of  his  said  estate. 
Under  his  will,  she  was  given  all  of  his  real  and  personal 
property  of  every  description  held  and  owned  by  the  testator 
at  the  time  of  his  death,  and  the  same  was  turned  over,  under 
the  will,  to  appellant,  and  is  now  held  by  her. 

It  is  further  charged  that  appellant,  as  said  executrix, 
never  filed  in  said  court,  nor  vdth  the  clerk  thereof,  any  in- 
ventory  whatever  of  the  personal  property  left  by  said  dece- 
dent or  testator,  and  omitted  and  neglected  to  file  such  inven- 
tory for  the  fraudulent  purpose  of  concealing  the  personal  es- 
tate of  her  said  husband,  and  for  the  fraudulent  purpose  of 
preventing  the  proper  tax  officials  of  said  county,  whose  duty 
it  was  to  assess  omitted  property,  from  discharging  said  duty. 

Immediately  after  the  expiration  of  one  year  from  the  time 
of  her  appointment  by  the  court  as  executrix,  to  wit,  on 
August  27,  1896,  she  filed  her  report  in  said  court  for  final 
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settlement  and  the  clerk  thereof  fixed  October  6,  1896,  for 
the  hearing  of  the  same  and  gave  the  usual  notice  provided 
by  law  to  the  heirs  and  creditors  of  the  time  and  place  fixed 
by  him  for  hearing  said  report.  At  the  time  fixed  for  hear- 
ing the  report  no  one  offered  any  objections  thereto,  and  the 
court  approved  it  and  discharged  said  executrix  from  the 
further  administration  of  said  estate;  and  it  is  further  averred 
that  at  no  time  during  the  pendency  of  said  estate  in  court 
was  there  any  paper  or  statement  made  or  filed  by  said  exec- 
utrix showing  the  personal  property  left  by  the  testator  at  the 
time  of  his  death. 

Appellee,  prior  to  June  1,  1897,  had  no  knowledge  or  in- 
formation that  said  decedent  had  omitted  to  list  and  return 
for  taxation  the  property  in  question,  and,  it  is  averred,  that 
the  first  information  he  received  of  that  fact  was  on  said  Ist 
day  of  June,  1897,  and  that  thereupon  he  immediately  pro- 
ceeded to  take  the  necessary  steps  to  have  appellant  appear 
before  him  to  be  examined,  under  oath,  touching  the  amount 
of  money,  notes,  and  bonds  held  by  said  testator  at  his  death; 
but  after  she  was  served  with  the  proper  notice  to  appear,  she 
failed  and  refused  to  do  so  or  submit  to  such  examination.  It 
is  further  alleged  that  no  administration  of  said  estate  is  now 
pending  in  any  court  of  this  State  and  that  appellant  still  re- 
sides in  the  said  county  of  Daviess.  The  prayer  is  that  the 
matters  and  things  set  forth  in  the  petition  be  inquired  into 
and,  if  found  to  be  true,  that  the  final  settlement  of  the  estate 
be  set  aside,  etc. 

It  is  insisted  by  counsel  for  appellant  that  appellee,  as 
coimty  auditor,  cannot  maintain  this  action  for  the  following 
reasons :  (1)  The  facts  do  not  disclose  that  he  has  such  an 
interest  in  the  estate  as  would  authorize  him,  in  contempla- 
tion of  the  statute  upon  which  the  action  is  founded,  to  file  a 
petition  for  the  purpose  which  he  has;  (2)  that  the  facta 
alleged  are  not  snfiicient  to  warrant  the  court  in  awarding 
him  anv  relief. 

We  will  consider  these  in  their  order.    Section  8560  Bums 
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1894,  sectaon  6409  Horner  1897,  of  the  law  relative  to  taxa« 
tion,  being  section  142  of  the  tax  statutes  of  1891,  empow- 
ers the  county  auditor,  upon  notice  to  a  taxpayer,  to  add,  for 
any  year  or  number  of  years,  omitted  property  to  the  tax  du- 
plicate with  the  proper  valuation  thereon  and  to  charge  such 
property  to  the  owner  thereof  with  the  taxes  thereon.  The 
powers  granted  to  the  county  auditor  under  the  section  men- 
tioned are  not  limited  aione  to  that  official,  but  the  tax  law 
also  extends  such  powers  to  the  county  treasurer  and  the 
county  assessor  and  boards  of  review.  The  tax  law  intends 
and  has  so  declared  in  no  uncertain  terms  that  all  property  li- 
able to  taxation  shall  be  charged  with  that  burden  and  that 
none  shall  escape  through  the  fraud  or  omission  of  the  owner 
or  holder  thereof,  and  it  is  made  the  imperative  duty,  under 
the  law,  of  every  taxpayer  to  list  and  return  for  taxation  all 
personal  property  of  every  description  owned  and  held  by  him 
on  the  1st  day  of  April  of  each  year  legally  liable  to  taxation. 
The  provisions  of  the  law,  to  which  we  have  referred,  grant- 
ing the  powers  mentioned  to  the  county  auditor  and  other 
officials,  are  intended  to  aflFord  an  instnimentality  or  agency 
through  which  the  State,  as  far  as  possible,  can  prevent  prop- 
erty subject  to  taxation  from  escaping  the  burdens  or  charge 
imposed  by  the  law.  Sainty  Treas.y  v.  Welshj  Ex.^  141  Ind. 
882;  Reynolds^  Aud.y  v.  Botveuy  Adm.^  138  Ind.  434. 

It  was  held  in  the  latter  case  that  the  power  to  assess  prop- 
erty is  a  summary  one,  and  that  in  order  to  secure  uniform 
and  just  taxation,  which  the  law  intends,  and  to  protect  the 
State's  revenue  against  a  dishonest  evasion  of  the  law,  and 
also  to  protect  the  honest  taxpayer,  it  is  necessary  that  tax 
laws  be  liberally  interpreted  in  aid  of  the  taxing  power.  The 
right  of  the  county  auditor  and  the  other  officials  who  in  like 
manner  are  empowered  and  charged  with  the  duty  to  see  that 
omitted  property  is  subjected  to  taxation,  is  a  continuing  one 
against  each  and  every  taxpayer,  and  it  is  not  terminated  with 
the  death  of  the  latter,  but  proceedings  in  discharge  of  such 
duty  can  be  maintained  against  his  estate  after  his  death. 
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and  the  notice  required  by  the  law  may  be  served  upon  his 
administrator  or  executor.^  Reynolds  v.  Bawetiy  supra;  Saint 
V.  Welshf  supra. 

Neither  the  taxpayer  nor  his  estate  after  his  death  can 
claim  any  vested  rights  in  the  fruits  of  his  fraud  or  omission 
to  list  and  return  all  of  his  property  liable  to  taxation,  and 
the  law,  when  properly  invoked,  will  not  permit  either  to 
profit  thereby.  Charged  and  empowered  by  the  State  with 
this  duty,  appellee,  as  county  auditor,  certainly  cannot  be 
considered,  under  the  facts,  in  the  eye  of  the  law,  as  a 
stranger  to  the  estate  in  question,  and  as  one  having  no  inter- 
est therein.  Conceding  that  the  court's  order  of  final  set- 
tlement, as  insisted  by  counsel  for  appellant,  stood  as  a  bar 
against  appellee  taking  any  proceedings  against  Graham's  es- 
tate to  secure  the  taxes  in  controversy,  certainly  then  he  was 
interested  in  having  such  final  settlement  set  aside  in  order 
that  he  might  proceed  to  discharge  the  duties  imposed  upon 
him  by  the  law.  Appellee  was,  at  least,  interested  on  behalf 
of  the  State,  which  he,  under  the  law,  represented  as  one  of 
its  instnmientalities  in  seeing  that  the  taxes,  which  had  ac- 
crued by  reason  of  the  omitted  property,  should  be  paid  by 
the  estate  of  the  defaulting  decedent. 

The  right  which  he  seeks  to  maintain  by  this  action,  under 
the  circumstances,  is  but  incidental  to  the  general  power  or 
right  with  which  he  is  invested  by  the  legislature  in  respect 
to  the  assessment  of  taxes  on  omitted  property.  The  estate 
in  question,  it  appears,  had  been  finally  settled  and  its  assets 
turned  over  to  appellant,  leaving  the  matter  in  regard  to  the 
taxes  now  in  controversy  still  virtually  pending  unsettled  as 
a  liability  for  which  the  estate  should  accoimt.  That  appel- 
lee, as  the  instrument  or  agency  of  the  State,  is  authorized  by 
the  statute  to  petition  the  court  and  secure  the  final  settle- 
ment to  be  set  aside  upon  a  showing  of  sufficient  facts,  so  far 
as  it  affects  him  adversely,  in  the  discharge  of  his  duties  as 
such,  we  think  there  can  be  no  doubt.    The  case  of  Bawen 
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y.  Stewarty  128  Ind.  507,  asBerts  principles  which  support 
this  holding. 

Taxes  which  are  assessed  or  imposed  under  the  authority 
of  the  State  for  gOYemmental  purposes,  either  for  the  State 
direct  or  for  some  of  its  subdivisions,  in  a  legal  sense  may  be 
said  to  be  the  property  of  the  State,  and  the  latter  is  certainly 
interested  in  their  collection.  Therefore,  if  the  order  of  final 
settlement  in  question  is,  as  claimed  by  counsel  for  appellant, 
a  bar  to  appellee  in  the  discharge  of  the  duties  with  which  he 
is  invested  relative  to  the  taxation  of  omitted  property,  it 
must  follow  that  his  right  to  institute  and  maintain  this 
action,  under  the  circumstances,  cannot  be  successfully  de- 
nied, and  the  steps  which  he  has  taken  in  the  matter,  in  his 
capacity  as  county  auditor,  must,  in  legal  contemplation,  be 
deemed  to  be  those  of  the  State,  and  the  action  may  be 
viewed  as  though  it  had  been  instituted  in  the  name  of  the 
State  upon  the  relation  of  appellee  as  county  auditor,  which 
is  certainly  a  proper  procedure. 

The  contention  of  appellant's  counsel,  that  the  petition 
ought  to  have  alleged  that  the  taxed  in  dispute  had  been  £Qed 
as  a  claim  against  Graham's  estate  prior  to  its  final  settle- 
ment, is  without  merit.  The  facts  disclose  that  the  decedent 
had  for  many  years  prior  to  his  death  failed  to  list  and  return 
for  taxation  a  large  amount  of  his  property,  and  at  his  death 
it  is  charged  he  was  liable  for  the  payment  of  taxes,  on  ac- 
count of  his  said  default,  in  the  sum  of  $3,000  and  over, 
which  had  accrued  and  were  due  for  State,  county,  and 
township  purposes. 

Taxes  are  not  such  claims  which  the  law  of  this  State 
either  requires  or  intends  shall  be  filed  for  payment  against  a 
decedent's  estate.  It  is  true  that  taxes,  in  the  order  pre- 
scribed by  the  statute  for  the  payment  of  liabilities  of  a  de- 
cedent's estate,  come  within  the  fourth  provision  of  such 
order  of  payment.  Section  2378  R.  S.  1881,  section  2684 
Bums  1894,  section  2378  Homer  1897.  The  duty,  how- 
VoL.  162—18 
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ever,  rests  upon  the  administrator  or  executor  to  pay  the  taxes 
due  against  the  estate  without  their  being  filed  or  presented 
for  payment.  Section  8587  Bums  1894,  section  6436  Hor- 
ner 1897;  Ring  v.  Ewing,  47  Ind.  246;  Henderson  v. 
WhitingeVy  56  Ind.  131. 

It  may  be  true  that  appellant,  as  insisted  by  her  counsel, 
was,  at  the  time  she  made  her  final  report,  ignorant  of  the 
acts  of  her  testator  in  failing  to  list  and  return  all  his  prop- 
erty for  taxation,  but  this  fact,  under  the  circumstances,  can 
not  avail  her  to  defeat  the  setting  aside  of  the  final  report, 
or  prevent  the  estate,  which  she  represents,  from  being  sub- 
jected to  the  payment  of  the  taxes  for  which  the  decedent 
was  justly  liable.  He,  while  in  life,  owed  as  one  of  the  high- 
est duties  to  the  government,  the  duty  to  pay  all  taxes  im- 
posed upon  his  property  liable  to  taxation.  As  a  compensa- 
tion for  the  discharge  of  this  duty,  the  State  afforded  him 
protection  to  his  life,  liberty,  and  the  due  enjoyment  of 
the  property  with  which  he  had  been  blessed;  and  the 
discharge  of  this  duty,  if  the  decedent  is  shown  to  have 
omitted  it,  must  rest  upon  his  estate.  With  or  without  knowl- 
edge of  the  existence  of  this  liability  of  her  decedent^  it 
existed  all  the  same  against  the  property  of  his  estate  until 
paid,  unless  barred  by  some  provision  of  law.  Beard  v. 
AUen,  141  Ind.  243. 

With  this  charge  or  liability  against  the  estate,  she,  imme- 
diately after  the  expiration  of  the  year  allowed  by  law,  pro- 
cured it  to  be  declared  by  the  court  as  finally  settled,  and  se- 
cured her  discharge  from  further  administration  of  her  trust. 

It  has  been  held  by  this  court  that,  under  the  present  stat- 
utes relating  to  the  settlement  of  a  decedent's  estate,  the  fact 
that  a  claim  was  pending  against  an  estate  undisposed  of  at 
the  time  of  the  final  settlement,  consitutes  such  illegality  as 
will,  on  the  petition  of  the  claimant,  filed  within  the  pre- 
scribed time,  result  in  setting  aside  such  final  settlement. 
DiUman  v.  Barber ^  114  Ind.  403. 

A  tax  claim  or  charge,  as  we  have  seen,  is  not  required  to 
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be  filed  against  an  estate,  but  it  must  be  taken  notice  of  by 
an  administrator  or  executor  and  paid  without  being  filed, 
and  if  he  proceeds  to  finally  settle  the  estate  without  the  pay- 
ment of  such  tax  claim,  settled  or  determined  by  proper  ad- 
judication in  court,  he  does  so  at  the  peril  of  having  such 
final  settlement  set  aside,  under  the  statute  in  question,  at  the 
instance  of  some  one  entitled  to  institute  an  action  for  that 
purpose.  We  do  not  place  much  stress  upon  the  question  of 
fraud  imputed  to  appellant  by  the  averments  in  the  petition, 
for  the  reason,  we  think  that  the  fact  alone  that  she  is 
shown  to  have  filed  a  petition  for  final  settlement  and  secured 
its  approval  by  the  court  when  the  claim  or  liability  now  in 
dispute  existed  and  was  virtually  pending  against  the  estate 
undisposed  of,  must  be  considered  such  illegality,  within 
the  meaning  of  section  2558  Bums  1894,  section  2403  Hor- 
ner 1897,  as  will  result  in  setting  aside  the  final  settlement 
and  re-opening  the  estate  for  the  purpose  contemplated  by  the 
appellee. 

It  is  further  insisted  that  the  petition  is  insufiicient  for  the 
reason  that  it  is  not  averred  therein  that  appellee  did  not  ap- 
pear at  the  final  settlement,  nor  was  he  personally  summoned 
to  attend  the  same.  It  is  true  that  this  court  has  held  that  in 
order  to  make  a  petition  sufficient,  under  the  statute,  to  set 
aside  a  final  report  after  the  term  of  court  at  which  the  same 
was  approved,  in  a  case  where  an  ordinary  individual  or  per- 
son is  the  petitioner,  it  must  be  shown  by  the  averments  of 
the  pleading  that  the  petitioner  was  not  personally  served 
with  the  process  of  the  court  to  attend  the  hearing  of  the 
final  report,  and  if  not  so  served,  that  he  did  not  attend  the 
hearing  thereof  as  a  party  thereto.  Dillman  v.  Barber y  114 
Ind.  403;  Williams  v,  WilliamSy  125  Ind.  156.  But  where, 
as  in  this  case,  the  State,  through  the  county  auditor,  may  be 
said  to  be  the  petitioner,  the  nile  asserted  by  this  court  under 
the  provisions  of  section  2558,  2403,  supra^  is  not  applica- 
ble. The  reasons  for  this  assertion  are  obvious.  The  countv 
auditor  is  a  public  officer  invested,  under  the  law,  with  cer- 
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tain  duties  and  powers,  among  which,  as  we  hare  seen,  are 
those  in  regard  to  the  taxation  of  omitted  property.  In  no 
sense  can  it  be  said  that  he,  as  such  official,  is  the  owner  of 
the  taxes  arising  out  of  assessment  upon  property  which,  in 
the  discharge  of  his  duties,  he  secures  to  be  placed  upon  the 
tax  duplicate,  for  such  taxes,  as  we  have  heretofore  said,  are 
considered  in  law  as  belonging  to  the  State,  and  the  auditor 
is  invested  with  no  power  or  rights  in  any  manner  to  cancel 
or  release  the  claim  of  the  State  for  such  taxes.  The  State, 
as  the  sovereign  power  is  the  real  party  in  interest,  and  not 
the  county  auditor.  The  latter  has  no  authority,  under  ex- 
isting laws,  to  attend  a  final  settlement  of  a  decedent's  estate 
on  behalf  of  the  State,  nor  can  he  be  legally  summoned  by 
the  administrator  or  executor  to  attend  the  hearing  upon  a 
final  settlement,  and  his  presence  at  such  hearing  could  in 
no  manner  bind  the  State.  It  is  equally  clear  that  an  ad- 
ministrator or  executor  cannot,  under  the  law  as  it  now  ex- 
ists, invoke  the  process  of  the  court  as  against  the  State  and 
thereby  compel  it  to  attend  a  proceeding  for  a  final  settle- 
ment of  the  estate  which  he  represents,  and  therein  litigate 
a  question  that  may  arise  upon  such  settlement  relative  to 
an  unpaid  claim  for  taxes.  Snodgrass  v.  MorriSy  Aud.y  123 
Ind.  425. 

It  is  a  well  settled  rule  and  one  of  universal  application 
that  the  State,  in  its  sovereign  capacity,  can  be  sued  only  by 
its  own  permission,  and  then  only  in  the  manner,  by  which  it 
has  consented  to  be  sued.  The  State  of  Indiana  has  not,  un- 
der any  statute,  consented  that  an  administrator  or  executor 
of  an  estate  may  bring  it  into  court  and  thereby  force  it  to 
become  a  litigant  at  the  hearing  of  a  final  report  in  respect  to 
a  claim  for  taxes  against  such  estate.  It  is  evident,  under 
the  circumstances,  we  think,  that  inasmuch  as  the  comity 
auditor  was  not  authorized  to  appear  at  the  final  settlement 
made  by  appellant,  and  thereby  bind  the  State,  and  as  the 
latter,  in  the  absence  of  a  statute  granting  such  authority, 
could  not  be  summoned  to  attend  the  hearing  of  the  final 
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report  made  by  appellant^  therefore  the  averments  in  the 
petition  in  respect  to  these  matters  are  not  essential,  and 
their  absence  does  not  render  the  pleading  insufficient  as  in 
other  cases.  Such  averments,  under  the  circumstances,  could 
serve  no  essential  purpose,  for  the  evident  reason  that  the 
matters  or  facts  pertaining  to  such  questions  would  not  be 
open  to  inquiry  or  investigation  upon  the  hearing  of  a  peti- 
tion presented  on  behalf  of  the  State  to  set  aside,  as  in  this 
case,  an  order  approving  a  final  report. 

It  follows  from  what  we  have  said  that  the  petition  is 
sufficient,  and  the  court  therefore  did  not  err  in  overruling 
the  demurrer  thereto.  The  facts  set  out  in  the  special  finding 
are  substantially  the  same  as  those  alleged  in  the  petition, 
and  the  court's  conclusions  of  law  thereon  are  correct,  and 
the  judgment  below  is  therefore  affirmed. 


Indiana  Mutual  BuiLDiNa  and  Loan  Association 

V.  Plank  et  al.  }g  JS, 

[No.  18.422.    Filed  February  21,  18W.]  {g     i^ 

Plkaddio. — Exhibit — When  the  allegations  of  a  pleading  tbtj  from 
the  pioTisions  of  the  instrument  whioh  is  the  foundation  of  the 
action,  the  provisions  of  the  instrument  control;  but  where  the 
exhibit  is  not  the  foundation  of  the  action  it  cannot  be  considered 
in  determining  the  sufficiency  of  the  pleading,  but  must  be  dis- 
regarded,    p.  198. 

Saiol — Exhibit.^Martgage$.^Forwloiure. — Building  and  Loan  A*- 
aociations. — ^A  suit  by  a  building  and  loan  association  to  foreclose  a 
mortgage  and  enforce  a  lien  on  the  shares  of  stock  assigned  by  the 
mortgagor  in  the  note  and  mortgage  as  collateral  security,  is  not  an 
action  on  the  certificate  of  stock  within  the  meaning  of  section  865 
Bums  18d4,  requiring  a  copy  of  the  written  instrument  to  be  filed 
with  the  pleading,  and  such  certificate  filed  with  the  complaint  will 
be  disregarded  in  determining  the  sufficiency  of  the  complaint, 
jp.  199, 

From  the  Fulton  Circuit  Court.     Reversed. 

McBride  &  Denny  and  Essick  d-  Meizler^  for  appellant. 
Holman  &  Stephensony  for  appellees. 
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Monks,  C.  J. — This  action  was  brought  by  appellant 
against  appellees  to  recover  judgment  upon  a  note  ^ecuted 
by  them,  to  foreclose  a  mortgage  executed  by  appellees  to  se- 
cure said  note,  and  to  enforce  a  lien  on  eleven  shares  of  stock 
of  appellant  corporation  pledged  as  collateral  security  to  se- 
cure said  note.  A  demurrer  for  want  of  facts  was  sustained 
to  the  complaint,  and,  appellant  refusing  to  plead  further, 
judgment  was  rendered  in  favor  of  appellees.  The  ruling  of 
the  court  upon  said  demurrer  is  the  only  error  assigned. 

It  is  not  claimed  by  appellees  that  the  complaint,  when 
considered  in  connection  with  the  note  and  mortgage  filed 
therewith  as  exhibits,  is  insufficient;  they  insist  however  that 
the  provisions  of  said  certificate  of  stock  filed  as  an  exhibit 
control  the  allegations  in  the  complaint,  and  that  when  said 
certificate  is  considered  in  connection  with  the  other  exhibits 
as  a  part  of  the  complaint  it  is  not  sufficient,  and  the  court 
did  not  err  in  sustaining  the  demurrer  thereto. 

It  is  true,  as  insisted  by  appellees,  that  when  the  allega- 
tions of  a  pleading  vary  from  the  provisions  of  the  instru- 
ment which  is  the  foundation  of  the  action,  the  provisions  of 
said  instrument  control,  and  such  allegations  will  be  disre- 
garded. Harrisony  etcy  Co.y  v.  Lackey^  149  Ind.  10,  14,  and 
cases  cited.  If  however  an  exhibit  is  filed  with  a  pleading 
which  is  not  the  foundation  thereof,  the  same  cannot  be  con- 
sidered in  determining  the  sufficiency  of  such  pleading,  but 
must  be  disregarded.  Dudley  v.  Pigg^  149  Ind.  363,  364, 
and  cases  cited;  Fitch  v.  Byally  149  Ind.  554,  557;  Gum- 
Eldslicy  etc.y  Co.  V.  MexicOy  etc.y  Co.y  140  Ind.  158,  160,  161, 
and  cases  cited;  Newman  v.  LigonieVy  etcy  Assn.,  97  Ind. 
295,  296,  297,  and  cases  cited. 

Copies  of  the  note  and  mortgage  sued  upon  were  filed  with 
the  complaint  as  exhibits.  It  is  provided  in  said  notes  that 
certificate  number  1474  for  eleven  shares  of  the  capital  stock 
in  appellant  corporation,  held  and  owned  by  appellee  Mary 
B.  Plank,  are  transferred  and  pledged  to  appellant  as  collat- 
eral security  for  said  note  and  mortgage.     A  copy  of  said 
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certificate  of  stock  is  also  filed  with  the  complaint  as  an  ex- 
hibit. It  is  alleged  in  the  complaint  that  certificate  number 
1474  for  eleven  shares  of  stock  of  said  association,  held  and 
owned  by  appellee  Mary  B.  Plank,  were  transferred  and 
pledged  to  appellant  as  collateral  security  to  secure  said  note 
and  mortgage.  Said  assignment  was  contained  in  the  note. 
The  complaint  clearly  identified  the  shares  of  stock  against 
which  it  was  sought  to  enforce  the  lien. 

It  is  evident  that  this  is  not  an  action  on  the  certificate  of 
stock  within  the  meaning  of  section  265  Bums  1894,  section 
362  Homer  1897,  but  an  action  on  the  note  and  mortgage 
and  to  enforce  a  lien  against  said  shares  of  stock.  The  con- 
tract sought  to  be  enforced  as  to  the  stock  is  the  written  as- 
signment thereof  as  collateral  security,  which  is  contained  in 
the  note  and  mortgage.  The  shares  of  stock  described  in  the 
written  assignment  are  the  security,  just  as  the  real  estate 
described  in  the  mortgage  is  the  security  provided  by  that 
instrament. 

It  follows  that  the  court  erred  in  sustaining  the  demurrer 
to  the  complaint.  Judgment  reversed,  with  instructions  to 
overrule  the  demurrer  to  the  complaint. 


Zimmerman  et  al.  v.  Makepeace. 

[No.  18,645.    FUed  February  21»  1800.] 

Ck>T7RT8. — ExeeutioTL — If^unction. — The  court  of  one  county  may  re- 
strain the  illegal  sale  of  lands  in  such  oountr  under  an  execution 
issued  from  the  oourt  of  another  county,    pp.  SOI,  £02, 

Parties.— TVtMf a  — Where  the  trustee  has  resigned,  and  no  successor 
has  been  appointed,  the  cesfui  que  trust  may  bring  suit  to  enjoin  the 
illegal  sale  of  the  trust  estate,    p,  202, 

Injunction. — ExecutvrM, — Courts  of  equity  have  jurisdiction  to  en- 
join an  execution  sale  of  real  estate  which  might  cloud  and  com- 
plicate the  title  thereof,  although  such  sale  would  pass  no  right  or 
title  to  the  purchaser,    p.  202. 

EzxcunoN. — Tnut  Estate. — Where  lands  were  devised  to  trustees 
who  were  to  keep  the  same  rented  and  pay  the  rents  and  profits 
collected  to  the  son  of  testatrix  annually  during  his  life,  or  if  the 
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6oa  should  fail  to  proyide  for  his  family,  to  apply  a  suffioient 
amoimt  thereof  to  its  support,  and  pay  to  the  son  the  overplus,  and 
at  his  death  to  convey  the  lands  to  certain  persons,  with  power  to 
sell  and  convey  the  land  at  any  time  and  account  for  the  interest 
and  purchase  money  in  the  same  manner  as  the  land  and  its  rents 
were  to  be  accounted  for,  the  son  has  no  interest  in  the  lands  sub- 
ject to  sale  on  execution  for  his  debts,  under  subdivision  four  of 
section  752  R.  S.  1881.    pp.  202,  203. 

Appeal  and  Erbor.— /r^'tinc^ion. — An  appeal  from  a  term-time  in- 
terlocutory restraining  order  cannot  be  taken  after  the  close  of  the 
term,    p,  £04- 

SAMSL—Jriijunction, — Waiver.^An  alleged  error  in  refusing  to  dissolve 
a  restraining  order  is  waived  by  putting  the  cause  at  issue  and  pro- 
ceeding to  trial  on  the  merits,    p.  204. 

From  the  Delaware  Circuit  Court.     Affirmed, 

H.  D.  Thompson,  for  appellants. 

F.  A.  Walker  and  F.  P.  Foster,  for  appellee. 

Bakee,  J.-Suit  for  injunction  to  restrain  Zinunerman,  as 
judgment  creditor,  and  Starr,  as  sheriff  of  Delaware  county, 
from  Belling  land  on  execution  against  Makepeace,  issued 
from  the  Madison  Circuit  Court. 

Complaint  exhibits  these  facts  in  substance:  Appellee's 
mother,  Nancy  Makepeace,  devised  the  undivided  half  of  her 
lands  to  Alvira  J.  Corwin  and  John  E.  Corwin  in  fee  simple, 
in  trust  for  the  following  uses:  that  the  land  be  kept  rented 
by  the  trustees  and  the  annual  rents  and  profits  collected  and, 
after  paying  taxes  and  other  necessary  expenses,  paid  to  and 
for  Allen  Q.  Makepeace,  annually  and  as  soon  as  received  by 
the  trustees,  during  his  life ;  and  immediately  after  his  death, 
the  trustees  or  their  successor  shall  convey  to  his  legitimate 
children,  if  any  survive  him,  in  equal  proportions  in  fee  sim- 
ple the  land  held  in  trust;  and  if  no  lawful  issue  survive  him, 
to  Alvira  J.  Corwin  in  fee  simple;  or  if  the  trustees  shall 
find  in  their  judgment  it  would  be  better  to  convert  the  land 
into  personalty,  they  are  empowered  to  do  so  at  any  kind  of 
sale,  at  their  discretion,  and  to  convey  it  in  fee  simple  free  of 
encumbrance^  and  to  put  the  proceeds  at  interest  and  account 
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for  the  interest  and  purchase  money  in  the  same  manner  the 
land  and  its  rents  are  specified  to  go;  the  annual  payments 
directed  to  be  made  to  and  for  Allen  Q.  Makepeace  are  in- 
tended to  provide  for  his  necessary  support  and  that  of  his 
family^  and  should  he  be  of  dissolute  and  intemperate  habits, 
or  from  other  causes  fail  to  provide  for  his  family,  the  trus- 
tees shall  apply  to  the  support  of  his  family  a  sufficient 
amount  out  of  the  sums  to  be  paid  him  to  provide  for  the 
necessary  support  of  his  family,  and  pay  him  only  the  over- 
plus. The  Corwins  acted  as  trustees  till  June  11,  1891,  when 
the  Madison  Circuit  Court  appointed  Dusang  as  their  suc- 
cessor. Dusang  resigned  his  trusteeship  on  June  25,  1895, 
and  a  successor  has  not  been  appointed.  While  Dusang  was 
trustee,  the  trust  estate  was  set  off  in  severalty.  Zimmerman 
recovered  a  money  judgment  against  Makepeace  in  the  Mad- 
ison Circuit  Court  and  caused  execution  to  issue  to  the  sheriff 
of  Delaware  county.  Under  direction  of  Zimmerman  the 
sheriff  levied  on  land  set  off  to  the  trustee  in  the  partition 
proceedings,  has  advertised  it  for  sale,  and  will  proceed  unless 
restrained. 

The  joint  demurrer  of  appellants  and  the  separate  demur- 
rer of  Zimmerman,  for  want  of  facts,  were  overruled.  Ap- 
pellants joined  in  a  general  denial.  Zimmerman  answered 
separately  in  two  paragraphs,  the  first  purporting  to  be  an 
affumative  answer,  the  second  a  general  denial.  Demurrer 
to  first  paragraph  of  Zimmerman's  separate  answer  sustained. 
Temporary  injunction  pending  trial  was  made  permanent  on 
final  decree.  Appellants'  joint  and  Zimmerman's  separate 
motions  for  new  trial  were  overruled. 

The  first  assignment  challenges  the  jurisdiction  of  the  Del- 
aware Circuit  Court.  The  argument  is  that  the  Delaware 
Circuit  Court  was  asked  to  nullify  the  final  process  and 
thereby  impugn  the  judgment  of  the  Madison  Circuit  Court. 
If  this  be  true,  the  decree  is  erroneous.  PlunJcett  v.  Black, 
117  Ind.  14.  But  the  judgment  of  the  Madison  court  was 
not  attacked;  nor  was  its  fiinal  process  sought  to  be  canceled. 
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The  only  relief  invoked  was  the  granting  of  an  injunction  to 
restrain  an  illegal  exercise  of  power  under  an  unquestioned 
execution.  In  aflFording  this  remedy  a  court  of  equity  neces- 
sarily has  power  to  jH*oceed  against  the  holders  of  a  writ  of 
another  court.  Injunctions  operate  in  personam.  The  Del- 
aware Circuit  Court  as  a  court  of  equity  had  jurisdiction  of 
the  subject  matter  and  was  the  proper  court  to  restrain  per- 
sons in  Delaware  county  from  beclouding  titles  in  Delaware 
county. 

The  second  assignment  involves  the  sufficiency  of  the 
complaint. 

The  first  point  concerns  appellee's  right  to  sue.  If  there 
was  a  trustee,  he  should  have  been  plaintiff.  If  a  trustee 
neglects  or  refuses  to  act,  the  cestui  que  trust  may  protect 
the  estate.  Beach  on  Trusts  and  Trustees,  section  698.  In 
this  case,  the  tnistee  had  resigned  and  the  court  had  not  ap- 
pointed a  successor.  Appellee  as  a  cestui  que  trust  was  enti- 
tled to  bring  this  suit. 

The  second  point  questions  the  right  to  enjoin  an  execution 
sale  under  which  no  title  nor  right  would  pass  to  the  pur- 
chaser. The  contention  is  that  the  landowner  has  a  com- 
plete remedy  at  law.  The  jurisdiction  of  equity  to  enjoin  a 
sale  that  would  be  fruitless  to  the  judgment  creditor  and 
might  cloud  and  complicate  the  title,  is  thoroughly  estab- 
lished.  Freeman  on  Ex.,  section  438;  Herman  on  Ex.,  614; 
Beach  on  Inj.,  section  710;  High  on  Inj.,  section  372;  Davis 
V.  ClarJcj  26  Ind.  424,  89  Am.  Dec.  471;  Bank  v.  Deiich,  83 
Ind.  133;  Bishop  v.  Moorman,  98  Ind,  1,  49  Am,  R  781; 
Scobey  v.  Walker y  114  Ind.  254. 

The  third  point  goes  to  the  interest  of  appellee  in  the  land. 
Appellee  sued  as  representative  of  the  trust.  The  case  stands 
as  if  the  trustee  were  plaintiff.  Section  752  R.  S.  1881, 
section  764  Burns  1894,  section  752  Horner  1897,  pro- 
vides: "The  following  real  estate  shall  be  liable  to  all  judg- 
ments and  attachments  and  to  be  sold  on  execution  against 
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the  debtor  owning  the  same  or  for  whose  use  the  same  is 
holden,  viz :  *  *  *  Fourth.  Lands,  or  any  estate  or  in- 
terest therein,  holden  by  any  one  in  trust  for  or  to  the  use  of 
another." 

If  Makepeace  in  his  individual  right  has  no  estate  nor  in- 
terest in  the  land  held  in  trust,  it  becomes  unnecessary  to  de- 
termine what  equitable  estates  or  interests  in  land  may  be 
sold  on  execution,  or  to  attempt  to  reconcile  the  decisions  in 
Terrell  v.  Prestely  68  Ind.  86,  and  Maxwell  v.  Vaughty  96 
Ind.  136.  Under  the  will  of  Nancy  Makepeace,  the  trustees 
are  empowered,  at  any  time  during  the  life  of  appellee,  at 
their  discretion,  to  sell  the  land  and  give  the  purchaser  the 
full  title  the  testatrix  had.  If  they  should  do  so,  the  proceeds 
of  sale  must  be  held  by  them  to  the  same  uses  for  which  they 
held  the  land;  if  they  should  not,  they  must  convey  the  full 
title  to  the  children  of  appellee  at  his  death.  It  is  manifest 
that  a  deed  by  appellee  of  any  estate  or  interest  in  the  land 
could  not  prevent  the  trustees  from  conveying  the  full  title. 
If  the  trustees  conveyed,  appellee's  deed  could  give  the 
grantee  at  most  only  an  equitable  claim  upon  the  trustees  to 
account  to  him  for  the  use  of  the  purchase  money  agreeably 
to  the  terms  of  the  trust  If  the  trustees  should  not  sell,  ap- 
pellee's deed  would  not  give  the  grantee  the  right  to  dispos- 
sess the  trustees  or  to  interfere  with  their  control  of  the  land 
in  any  way;  the  grantee  at  most  could  only  call  on  the  trus- 
tees, after  they  had  received  the  annual  rents  and  profits,  to 
pay  him  the  uncertain  amount,  if  any,  that  might  be  left 
after  they  had  paid  the  taxes  and  necessary  expenses  and  de- 
voted what  was  necessary  in  their  judgment  for  the  support 
of  appellee's  family;  that  is,  the  deed  could  amount  to  noth- 
ing beyond  an  equitable  assignment  of  an  equitable  chose  in 
action.  Appellee  has  no  estate  or  interest  in  the  trust  lands. 
Mcllvaine  v.  Smithy  42  Mo.  45,  97  Am.  Dec.  295,  and  note 
on  pages  304-7;  Freeman  on  Ex.,  sections  187-8. 

Whether  appellee  has  an  estate  or  interest  in  the  body  of 
the  trust  that  is  alienable  in  anticipation  of  the  yearly  pay- 
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ments,  does  not  arise  properly  in  this  record.  Thompson  v. 
Murphy f  10  Ind.  App.  464;  Beach  on  Trusts  and  Trustees, 
section  567. 

The  third  assignment  is  based  on  the  refusal  to  dissolve  the 
restraining  order.  This  was  a  term-time  interlocutory  or- 
der. No  appeal  from  it  could  be  taken  after  the  term.  Sec- 
tions 646-7  R.  S.  1881,  sections  658-9  Burns  1894,  sections 
646-7  Homer  1897.  The  alleged  error  was  waived  by  ap- 
pellants in  putting  the  cause  at  issue  and  proceeding  to  trial 
on  the  merits.    Bechnell  v.  Becknellf  110  Ind.  42. 

The  fourth  assignment  presents  the  motion  for  a  new  trial. 
Three  reasons  are  given.  The  ferst,  that  the  Delaware  Cir- 
cuit Court  had  no  jurisdiction,  has  been  considered.  The 
second  is  that  the  finding  is  not  supported  by  sufficient  evi- 
dence. Appellee's  evidence  amply  covered  every  material 
point;  appellants  introduced  none.  The  last  ground  is  that 
the  finding  is  contrary  to  law.  Under  the  evidence,  the  law 
could  permit  no  other  finding. 

Zimmerman  assigns  separately  that  it  was  erroneous  to 
sustain  a  demurrer  to  the  first  paragraph  of  his  separate  an- 
swer. This  paragraph  stated  substantially  the  same  facts  set 
forth  in  the  complaint,  and  thereupon  affirmed  that  Make- 
peace owned  the  land  in  fee  simple  and  that  the  sale  ought  to 
proceed.    Clearly  bad. 

Decree  affirmed. 
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ScHKBCK  V.  The  City  of  Jeffebsonville  kt  al. 

[No.  18,867.    Filed  Dea  20,  X898.    Rehearing  denied  Feb.  21,  18M.] 

MuinciPAL  Corporation.— Co6f«  Incident  to  Location  of  County  Seat 
May  he  Imposed  Upon  City  Where  Located.-— A  city  receives  such 
special  benefits  from  the  location  of  a  county  seat  within  its  cor- 
porate limits  as  would  justify  the  legislature,  in  its  discretion,  in 
authorizing  the  entire  burden  of  the  expenses  incident  to  such 
location  to  be  laid  upon  the  property  of  such  city.    pp.  til,  tit. 

Samb. — Municipality  Serves  as  an  Agency  for  the  Legislature, — A 
municipal  corporation  serves  but  as  an  agency  or  instrumentality  in 
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tiie  hands  of  the  legislature  to  carry  out  ite  will  in  regard  to  looal 
gOTemmental  functions,    p.  £1S, 

MxTNiciPAL  Ck)RPOBATiON.— -4id  foT  Public  Improvements^^Location 
of  County  Seat.— Statute  Construed.-— The  location  In  a  city  of  a 
county  seat  and  the  erection  of  the  necessary  county  buildings  are 
not  "  public  improvements  or  public  works"  within  the  meaning 
of  section  815d  R.  8.  1881,  authorizing  cities  to  donate  money  or 
bonds  in  aid  of  public  improvements  or  public  works,    pp.  212,  SIS. 

Samk.— Bond*  for  the  Relocation  of  County  Seat-^Statutee  Afford 
Color  of  Legal  Authority.^-SefJtion  d  of  the  act  of  March  0,  1875, 
(Acts  1875,  p.  di,)  authorizing  county  authorities  to  accept  donations 
towards  the  expenses  of  constructing  public  buildings  in  connection 
with  the  relocation  of  a  county  seat,  construed  with  section  8152 
R.  S.  1881,  empowering  cities  to  donate  money  or  bonds  in  aid  of 
public  improvements  or  public  works,  did  not,  in  the  year  1876, 
authorise  a  city  to  incur  a  debt  for  the  removal  of  a  county  seat  and 
issue  bonds  therefor ;  but  these  sections  of  the  statutes  afforded  such 
color  of  legal  authority  for  the  issue  of  bonds  for  that  purpose  that 
it  will  be  presumed  that  when  such  bonds  were  issued  that  the  com- 
mon oovDicil  of  the  city  acted  in  good  faith,    pp.  £12-916. 

Constitutional  Law. — Legalizing  Act. — Municipal  Bonds. — In  the 
absence  of  constitutional  restrictions  the  legislature  has  the  right 
to  legalise  the  bonds  of  a  city  so  long  as  vested  rights  have  not  inter- 
vened,   pp.  216,  217. 

SAiOL-^^ct  Legalizing  JejfiersonviUe  City  Bonds. —The  act  of  March 
d,  1897,  legalizing  certain  bonds  of  the  city  of  Jeffersonville  did  not 
create  a  debt  of  the  city  greater  than  two  per  cent,  of  the  valuation 
of  the  property  therein,  in  violation  of  section  1,  article  18,  of  the 
Constitution  as  amended  March  14,  1881,  but  simply  legalized  the 
debt  which  the  legislature  recognized  as  having  existed  before  the 
Constitution  was  thus  amended,    pp.  22 1^  222. 

Bamx.— Legalizing  Act.— Exercise  of  Judicial  Power  by  Legislature.^^ 
Where  certain  bonds  have  been  Judicially  declared  to  be  invalid,  an 
act  legalizing  such  bonds  is  not  an  attempt  of  the  legislature  to 
exercise  judicial  power  in  violation  of  section  1,  article  7  of  the 
Constitution,  as  respects  an  action  involving  the  validity  of  such 
bonds  commenced  after  the  passage  of  the  legalizing  act.    p.  226. 

8ams.^  Act  Legalizing  City  Bonds  Not  Local  and  Special  Legislation. 
—An  act  legalizing  city  bonds  is  not  unconstitutional  as  being  local 
and  special  legislation,  since  such  legislation  does  not  fall  within 
the  cases  enumerated  by  section  22,  article  4,  of  the  Constitution. 
p.  226. 

From  the  Clark  Circuit  Court.     Affirmed. 
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0.  H,  Montgomery^  Merrill  Moores,  J.  K.  Marsh  and  C. 
P.  Ferguson  &  Son,  for  appellant. 

George  H.  Voigt,  M.  Z.  Stannard  and  W.  A,  Ketcham^ 
for  appellees. 

JoBDAN,  J. — Appellant  is  a  resident  of  this  State,  and  the 
owner,  as  alleged,  of  valuable  real  property  situated  in  the 
city  of  Jeffersonville,  Clark  county,  Indiana,  and  a  taxpayer, 
of  said  city.  On  March  30,  1897,  in  his  own  behalf,  and,  as 
averred  in  the  complaint,  in  the  behalf  of  other  numerous 
taxpayers  of  that  city,  he  instituted  this  action  to  obtain  an 
injunction  enjoining  the  city  and  the  members  of  its  com- 
mon council,  and  others  of  its  oflScials,  from  issuing  and  sell- 
ing certain  bonds  of  the  city  in  order  to  refund  an  indebted- 
ness of  the  city  of  Jeffersonville,  evidenced  by  outstanding 
bonds  previously  issued  and  negotiated  by  the  proper  authori- 
ties. 

Each  of  the  defendants  separately  demurred  to  the  com- 
plaint on  the  ground  that  the  facts  therein  alleged  were  not 
sufficient  to  constitute  a  cause  of  action.  These  demurrers 
were  sustained,  and  the  lower  court  thereby  denied  the  right 
of  appellant,  under  the  facts,  to  the  relief  demanded,  and  this 
decision  is  challenged  by  appellant,  under  his  assignment  of 
errors,  and  presents  the  questions  involved  by  the  facts  set 
forth  in  the  complaint.  The  latter  discloses  the  following 
facts:  The  city  of  Jeffersonville  is  duly  incorporated  as  a 
city  under  the  general  laws  of  this  State  relating  to  the  in- 
corporation of  cities;  and  prior  to  August,  1876,  it  incurred 
an  indebtedness  amoimting  to  $87,000,  which  was  created  by 
the  city,  and  in  part  arose  out  of  the  expenses  and  costs  inci- 
dent to  the  removal  of  the  county  seat  of  Clark  county  from 
Charlestown,  and  locating  the  same  in  the  said  city  of  Jeffer- 
sonville, and  in  part  was  incurred  and  created  by  the  city  in 
the  purchase  of  real  estate  within  its  limits  for  a  court-house 
and  jail,  and  the  construction  thereon  of  these  public  build- 
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ings,  rendered  necessary  by  the  change  or  removal  of  the 
seat  of  justice  to  its  new  site. 

On  August  8,  1876,  this  indebtedness  existed  in  the  char- 
acter of  notes,  accounts,  and  city  warrants,  no  part  thereof  at 
that  time  having  been  funded.  On  the  date  last  mentioned 
the  common  council  adopted  an  ordinance  whereby  the  fund- 
ing of  said  indebtedness  of  $87,000  was  authorized,  and  ne- 
gotiable bonds  of  the  city  to  that  amount  were  directed,  un- 
der the  ordinance,  to  be  issued  and  negotiated  for  the  pur- 
pose of  raising  money  to  pay  off  said  indebtedness  as  it  then 
existed.  Accordingly,  on  August  9,  1876,  in  pursuance  of 
said  ordinance,  the  city,  through  its  proper  oiBcials,  issued 
its  negotiable  bonds,  maturing  in  twenty  years  from  said 
date,  bearing  interest  at  seven  and  three-tenths  per  cent,  per 
annum,  and  sold  them  to  raise  funds  for  the  purpose  directed 
by  said  ordinance. 

On  April  21,  1896,  in  order  to  refund,  at  a  lower  rate  of 
interest,  these  bonds,  which  were  then  still  outstanding  and 
about  to  mature,  the  common  council,  under  the  provisions 
of  the  act  of  the  legislature  approved  March  2,  1895,  (Acts 
1895,  p.  87)  passed  an  ordinance  which  is  set  out  in  full  in 
the  complaint.  This  latter  ordinance  recites  the  facts  in  re- 
gard to  the  issuing  and  sale  by  the  city  in  August,  1876,  of 
the  bonds  in  question,  and  further  states  that  these  bonds 
were  issued  and  sold  for  the  purpose  of  raising  money  to  pay 
off  certain  obligations,  of  the  city,  which  indebtedness  it  had 
incurred  for  public  improvements  in  said  city  prior  to  the 
amendment  of  the  State's  Constitution  on  March  14,  1881, 
which  prohibits  any  political  or  municipal  incorporation  in 
this  State  from  becoming  indebted  in  any  manner  or  for  any 
purpose  to  an  amoimtin  the  aggregate  exceeding  two  per  cent, 
of  the  value  of  the  taxable  property  within  such  corporation. 
It  is  further  recited  in  this  ordinance  that  these  bonds  were  a 
just  and  legal  indebtedness  of  the  city  and  that  their  validity 
had  never  been  called  in  question.  The  ordinance  also  states 
that  the  rate  of  interest  which  the  bonds  bear  is  excessive,  and, 
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as  they  will  become  due  and  payable  on  August  9,  1896,  it  is 
provided  and  ordained  therein  that,  in  order  to  refund  the 
bonds  at  a  lower  rate  of  interest,  and  extend  the  time  of  pay- 
ment, the  proper  city  authorities  are  authorized  to  issue  other 
bonds  to  a  like  amount  of  those  outstanding,  to  bear  date  of 
August  9,  1890,  drawing  five  per  cent,  interest,  etc. 

The  complaint  proceeds  to  aver  that  the  city,  in  pursuance 
of  this  last  mentioned  ordinance,  unless  enjoined,  will  issue 
and  sell  these  refunding  bonds,  as  provided  by  the  ordinance, 
in  order  to  raise  money  to  pay  off  and  redeem  the  bonds 
issued  in  1876,  and  it  is  further  alleged  that  on  April  21, 
1896,  the  city  of  Jeffersonville  was,  and  continuously  since 
that  date  has  been,  indebted  in  excess  of  two  per  cent,  of  the 
valuation  of  the  taxable  property  therein*  The  further  charge 
is  made  by  the  pleading  that  the  city  had  no  right  or  author- 
ity to  issue  the  bonds  which  it  is  attempting  now  to  refund, 
and  that  it  has  no  right  or  power  to  refund  the  same  as  it  is 
now  proposing  to  do.  It  is  charged  in  the  complaint  that  the 
power  or  authority  of  the  city  to  issue  and  negotiate  the 
bonds  in  question,  under  the  facts,  as  it  originally  did,  and 
its  right  to  ref  imd  them,  as  it  is  proposing  to  do,  were  denied 
by  this  court  in  the  case  of  Meyers  v.  City  of  JeffersonvtUe, 
145  Ind.  431. 

The  complaint  then  alleges  that,  after  the  decision  in  the 
latter  case,  the  legislature  enacted  a  statute,  approved  March 
3,  1897,  which  is  entitled:  ^^An  act  to  legalize  certain 
bonds  issued  by  the  city  of  Jeffersonville,  and  to  permit  said 
bonds  to  be  refunded,  and  declaring  an  emergency."  This 
statute,  which  professes  to  legalize  and  validate  in  all  re- 
spects the  bonds  in  controversy,  is  set  out  in  the  complaint, 
and  the  latter  then  proceeds  to  assail  the  validity  of  this  law: 
(1)  That  the  legislature  did  not  possess  the  poWer,  under  the 
circumstances,  to  legalize  the  bonds  in  dispute,  and  to  au- 
thorize the  refunding  thereof;  (2)  that  the  act,  by  legalizing 
the  bonds,  creates  a  new  debt  and  thereby  renders  the  city's 
indebtedness  in  excess  of  two  per  cent,  of  its  taxable  prop- 


NOVEMBER  TERM,  1898— Vol.  152.         2U9 
Schneck  v.  City  of  JefferaonTille. 

erty,  in  violation  of  the  said  amendment  to  the  Constitution 
of  March  14,  1881;  (3)  that  this  statute  is  special  and  local 
and  for  this  reason  is  violative  of  the  Constitution.  The 
complaint  closes  with  a  prayer  that  the  city  and  its  officers  be 
perpetually  enjoined  from  refunding  the  bonds,  etc.  After 
the  cause  had  been  appealed  to  this  court,  Michael  Ronan,  a 
holder  of  one  of  the  bonds,  applied  for  and  was  granted 
leave  by  this  court  to  intervene  as  a  party  appeUee  pro  in- 
teresse  suoy  and  through  his  counsel  he  has  filed  a  brief  in 
support  of  the  dedsion  of  the  lower  court. 

The  questions  presented  and  so  ably  argued,  pro  and  cotij 
by  counsel  for  the  respective  parties,  may  be  said  to  be  em- 
braced within  two  propositions.  (1)  The  validity  of  the 
bonds,  under  the  authority,  if  any,  which  the  city  had  to  issue 
the  tome  for  the  purpose  which  it  did;  (2)  the  yalidity  of 
the  curative  statute  of  1897,  and  its  effect  upon  the  bonds  in 
controversy  as  an  indebtedness  of  the-  city  of  Jeffersonville. 

In 'the  case  of  Meyers  v.  City  of  Jeffersonville^  145  Ind. 
431,  being  the  same  case  mentioned  in  the  complaint— the 
validity  of  the  bonds  now  in  dispute,  and  the  right  of  the  city 
to  reftmd  them,  were  involved.  Their  validity,  under  th& 
facts  then  existing,  and  the  right  of  the  city  to  refund  them, 
was,  by  the  unanimous  decision  of  this  court  in  that  case,  de- 
nied, and  the  judgment  of  the  lower  court,  sustaining  the  le- 
gality of  the  bonds,  and  denying  the  prayer  of  the  complaint 
for  a  writ  of  injunction  to  prevent  the  city  from  refunding 
them,  was  reversed.  None  of  the  holders  of  the  bonds  were 
made  parties  to  that  action,  and  it  seemingly  was  a  friendly 
suit,  instituted  and  prosecuted  in  order  that  the  opinion  of 
this  court  might  be  obtained  relative  to  the  legal  status  at 
that  time  of  the  bonds  in  controversy. 

At  the  next  session  of  the  legislature  following  that  de- 
cision, the  statute  legalizing  the  validity  of  these  bonds  was 
passed.    See  Acts,  1897,  p.  108.    This  court,  In.  Meyers  v. 
Ciiy  of  Jeffersonville^  145  Ind.  431,  in  the  course  of  its 
Vol.  162—14 
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opinion,  speaking  in  reference  to  the  validity  of  these  bonds, 
said:  "Counsel  for  the  appellees  cite  us  to  no  express  author- 
ity from  the  legislature,  for  the  issue  of  bonds  for  the  purpose 
of  defraying  the  expense  of  litigation  incident  to  the  removal 
of  a  county  seat,  and  the  cost  of  a  lot  and  a  court-house  and 
jail  for  a  county,  made  necessary  by  such  removal.  Nor  have 
we  been  able  to  find  any  such  express  authority." 

It  is  insisted  by  the  learned  counsel  for  Ronan,  the  inter- 
vener, that  it  was  within  the  province  of  the  legislature  in 
1876,  and  prior  thereto,  under  the  Constitution  of  this  State, 
by  appropriate  legislation,  to  have  authorized  the  city  of  Jef- 
fersonville,  through  its  common  council,  to  render  financial 
aid  or  incur  the  indebtedness  which  it  did,  under  the  circum- 
stances, in  the  removal  of  the  county  seat  from  Charlestown, 
and  its  location  in  the  said  city  of  Jeffersonville.  Or,  in 
other  words,  that  the  legislature  might  have  authorized  the 
conunon  council  of  the  latter  city,  previous  to  August  8, 
1876,  to  exercise  the  power  which  it  assumed  to  exercise  un- 
der the  ordinance  of  that  date  in  issuing  the  bonds  for  the 
purpose  in  question.  In  support  of  this  insistence,  we  are 
referred  to  the  holding  of  this  court  in  the  appeal  of  the 
Boardy  etCy  v.  Siatey  ex  reLy  147  Ind.  476,  and  the  authorities 
there  cited.  In  that  case,  which  pertained  to  the  removal  of 
the  county  seat  of  Jackson  county,  we  said:  "The  special 
benefits  and  conveniences  which  will  result  to  those  resid- 
ing within  the  immediate  locality  in  which  a  county  seat  is 
located  and  maintained  by  reason  of  the  enhancement  of  the 
value  of  their  property,  are  facts  which  are  well  recognized 
by  all  and  generally  serve  to  stimulate  the  inhabitants  of 
such  localities  in  their  earnest  efforts  to  secure  the  location  of 
the  county  seat  in  their  own  vicinity,  and  no  doubt  it  was  the 
knowledge  of  this  fact  which  prompted  the  legislature  in  re- 
quiring the  inhabitants  of  the  particular  township  to  bear 
the  burden  of  this  special  tax  for  the  purpose  designated. 
This  court  in  Marks  v.  Pvrdve  University ^  37  Ind.  155,  rec- 
ognized the  doctrine  that  the  la\vmaking  power  may  impose* 
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the  expense  of  a  public  improvement  upon  a  particular  local- 
ity which  will  receive  benefits  derived  therefrom.  *  *  * 
On  no  view  of  the  question  can  it  be  asserted  that  the  statute 
conflicts  with  the  fundamental  law  for  the  reason  that  it 
creates  a  special  district  out  of  the  township  wherein  the  new 
county  seat  is  to  be  located,  and  confines  the  assessment  of 
the  tax  to  construct  the  new  buildings  to  this  particular  lo- 
cality. Cooley  on  Taxation,  p.  149.  The  legislature  in  its 
wisdom  having  authorized  the  entire  tax  for  the  construction 
of  these  new  buildings  to  be  assessed  against  the  taxable 
property  of  those  whom  in  reason  it  considered  would  be  im- 
mediately benefited  by  the  relocation  of  the  county  seat,  we 
are  aware  of  no  provisions  of  our  Constitution,  under  the  cir- 
cumstances, which  would  deny  it  the  power  to  place  the 
whole  burden  where  it  deemed  it  proper  to  rest.^' 

We  concur  with  counsel  in  their  contention;  and,  in  view 
of  the  principles  asserted  in  the  case  from  which  we  have 
quoted,  and  those  affirmed  in  the  well  considered  cases 
therein  cited,  especially  in  that  of  Marks  v.  Purdue  Uni- 
versity^ 37  Ind.  155,  their  claim  or  contention  in  this  respect 
is  amply  supported  by  the  authorities.  It  would  certainly 
seem  that  the  same  principle  which  permits  municipal  corpo- 
rations, by  legislative  authority,  to  make  donations  or  incur 
indebtedness  in  aid  of  the  location  within  their  limits  of  rail- 
roads and  other  public  improvements  of  a  like  nature  and 
benefit  to  the  public  is  applicable,  and  serves  to  sustain  the 
doctrine  for  which  counsel  contended.  The  power  of  taxa- 
tion  must  be  exercised  for  a  public  purpose,  and  unless  re- 
stricted, however,  by  some  provision  of  fundamental  law,  it 
may  be  exercised  or  conferred  by  the  legislature  to  an  unlim- 
ited extent.  It  is  certainly  a  fact,  and  one  well  recognized, 
that  the  location  of  a  county  capital  or  seat  of  justice  at  a 
particular  town  or  city,  and  the  erection  therein  of  the 
necessary  county  buildings,  and  the  administration  thereat  of 
all  the  aflFairs  or  public  business  of  the  county,  are  matters  of 
public  concern,  and  much  to  be  desired  by  the  inhabitants  of 


212  SUPREME  COURT  OF  INDIANA, 


Schneck  v.  CitT  of  Jefferson  villa 


such  town  or  city,  immediately  and  especially  benefited 
thereby  in  many  respects.  The  location  of  a  county  seat 
therein,  in  view  of  all  the  incidental  benefits  and  advantages 
derived  therefrom  by  the  citizens  of  the  place  in  general,  may 
certainly  be  considered  of  such  benefit  to  and  enhancement 
of  all  the  property  therein,  as,  under  the  circumstances, 
would  justify  the  legislature,  in  its  discretion,  in  authorizing 
the  entire  burden  of  the  expense  incident  to  such  location  to 
be  laid  upon  the  property  of  the  particular  district  composed 
of  the  territory  within  the  limits  of  such  municipal  corpora- 
tion, by  providing  for  the  discharge  or  payment  thereof  by 
taxes  levied  upon  all  the  property  in  such  district  subject  to 
taxation.  That  this  right  or  power  is  vested  in  the  State,  to 
be  exercised  or  conferred  by  it  through  its  legislature  in  the 
light  of  the  principles  advanced  or  asserted  in  Boards  elc.y  v. 
Siate^  ex  reL,  147  Ind.  476,  and  the  authorities  therein 
cited,  cannot  be  successfully  denied.  A  city,  like  other  mu- 
nicipal corporations,  serves  but  as  an  agency  or  instrumen- 
tality in  the  hands  of  the  legislature  to  carry  out  its  will  in 
regard  to  local  governmental  functions  and  internal  concerns. 
Dillon  Munic.  Corp.,  sections  20  and  21;  Beach  Pub.  Corp., 
sections  5  and  478;  15  Am.  and  Eng.  Ency.  of  Law,  pp.  952 
and  963;  Center  Sclwol  Township  v.  StaUy  ex  rel.y  150  Ind. 
168.  Subject  to  the  restrictions  of  the  State  and  Federal 
Constitutions,  the  legislature  would  seem  to  have  complete 
power  and  control  over  municipal  corporations.  Especially 
is  this  true  in  reference  to  authorizing  them  to  contract  debts, 
and  to  issue  and  sell  negotiable  bonds,  and  other  evidences 
of  such  indebtedness.  Simonton  on  Munic.  Bonds,  section 
284. 

Counsel  for  appellee  assert  that,  in  view  of  the  fact  that 
this  is  the  first  opportunity  that  a  holder  of  any  of  these 
bonds  has  had  to  be  heard  in  regard  to  their  validity,  and  in 
consideration  of  the  contention  of  appellant's  counsel, 
wliereby  they  assail  the  bonds  as  incurably  invalid  and  ask 
thi?  court  to  adjudge,  in  efl^ect,  that  the  holders  thereof  are 
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without  remedy  in  the  premises,  and  that  the  citizens  of 
Jeffersonville  are  entitled  to  enjoy  the  benefits  which  they 
have  received  as  a  result  of  the  expenditure  of  the  money 
for  which  these  bonds  were  issued  and  sold^  and  at  the  same 
time  be  permitted  to  repudiate  what,  under  the  circum- 
stances, they  ought  to  consider  as  just  and  binding  obliga- 
tions, therefore,  in  view  of  all  this,  they  feel  justified  in  cit- 
ing us  to  a  statute  which  they  insist  is  not  shown  to  have  been 
considered  in  Meyers  v.  City  of  Jeffersonville^  145  Ind.  431. 
The  provisions  of  this  law,  they  contend,  will  sustain  the  acts 
of  the  city  in  incurring  the  indebtedness  in  aid  of  the  con- 
struction of  the  public  buildings  rendered  necessary  by  the  re- 
moval and  location  of  the  county  seat.  It  is  then  claimed, 
that,  by  an  act  approved  March  9,  1875,  (Acts  of  1875,  p.  34, 
R-  S.  1876,  p.  378)  which  relates  to  public  grounds  and  pub- 
lic buildings  on  the  relocation  of  county  seats,  under  the  pro- 
visions of  section  two,  the  county  authorities  of  Clark  county 
Were  given  the  right  to^  accept  donations  towards  the  ex- 
penses of  constructing  public  buildings  in  connection  with 
the  relocation  of  the  county  seat.  Section  two  provides  as 
follows:  "Whenever  *  *  *  there  shall  be  paid  or  do- 
nated towards  the  erection  of  a  court-house  and  the  neces- 
sary offices  at  the  new  county  seat,  etc.''  The  further  claim 
is  then  advanced  by  counsel  that  by  the  provisions  of  section 
sixty  of  the  general  system  of  laws  relating  to  the  incorpora- 
tion of  cities  (See  Davis  1876,  p.  298,  section  3152  R.  S. 
1881)  which  it  is  insisted  must  be  construed  along  with  the 
provisions  of  section  two  of  the  act  of  March  9,  1875,  supra; 
and,  when  so  construed,  it  is  contended  that  this  latter  sec- 
tion must  be  held  sufficient  to  have  empowered  the  city  of 
Jeffersonville  to  make  donations  in  money  or  bonds  to  aid  in 
the  construction  of  the  court-house  and  other  public  build- 
ings of  the  county  at  said  city,  which,  as  insisted,  ought  to  be 
held  public  improvements,  within  the  meaning  of  section  six- 
ty, supra.  The  greater  part  of  the  provisions  of  this  section 
of  the  statute  deals  with  the  power  conferred  by  the  legisla- 
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ture  upon  an  incorporated  city  on  the  petition  of  a  majority 
of  its  resident  freeholders  to  subscribe  to  the  stock  of  railroads 
and  other  roads,  or  to  make  donations  in  money  or  bonds,  to 
aid  in  the  construction  of  such  works.  It  also  permits  dona- 
tions by  a  city  in  money  or  bonds  in  aid  of  "public  improve- 
ments or  public  works." 

Without  elaborating  upon  the  question  thus  presented  by 
counsel,  in  regard  to  the  construction  or  interpretation  of  the 
statute  mentioned,  we  are  of  the  opinion  that  their  conten- 
tion is  not  tenable,  and  cannot  be  sustained.  When  the  scope 
of  this  statute  is  considered,  the  clause  "public  improvements 
or  public  works"  cannot  be  so  extended  or  construed  as  to  au- 
thorize the  city  to  render  aid,  by  donation  in  money  or  bonds, 
in  locating  therein  the  seat  of  justice  and  constructing  the 
necessary  county  buildings;  and  we  are  compelled  to  adhere 
to  the  exposition  of  the  law  given  in  Meyers  v.  City  of  Jeffer- 
sonvilley  145  Ind.  431,  that  the  city  was  not  invested  at  the 
time  with  legislative  authority  to  incur  the  indebtedness  and 
issue  the  bonds  in  question.  But  it  may  at  least  be  said,  we 
think,  that  the  provisions  of  this  section  afford  a  semblance 
or  color  of  legal  authority  for  the  action  of  the  city  in  issuing 
ita  bonds  for  the  purpose  as  it  did.  In  view  of  this  feature  of 
the  case,  nothing  being  disclosed  to  the  contrary,  it  will  not 
be  unreasonable  to  presume  that  the  common  council  of  the 
city  of  Jeffersonville  relied  on  this  statute,  and  upon  the  peti- 
tion of  a  majority  of  the  resident  freeholders  thereof  exer- 
cised thereunder  the  power  which  it  did. 

It  is  more  reasonable  to  indulge  in  this  presumption,  under 
the  circumstances,  than  in  one  that  would  place  the  city  au- 
thorities in  the  attitude  of  exercising  authority  without  any 
color  or  semblance  of  law  whatever.  Granting  the  power  of 
the  legislature,  under  our  Constitution,  as  we  must,  for  no 
sufficient  reason  is  shown  for  denying  it,  to  have  originally 
authorized  the  common  council  of  the  city  of  Jeffersonville  to 
issue  and  negotiate  bonds  to  obtain  money  for  the  payment  of 
the  indebtedness  incurred  by  the  city  as  a  donation,  to  effect- 
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uate  the  purpose  or  object  heretofore  mentioned,  we  may  next 
proceed  to  inquire  in  regard  to  the  power  of  the  legislature, 
under  the  circimistances,  subsequently  to  ratify,  confirm,  and 
legalize  that  which  it  originally  might  have  empowered  the 
city  to  do,  and  whether  such  legislation  may,  in  effect,  be 
considered  the  equivalent  of  legislative  authority  in  the  first 
instance,  and  to  operate  with  like  effect. 

There  can  be  no  doubt  in  regard  to  the  intent  or  meaning 
of  the  ratifying  act  of  1897.  The  legislature,  in  the  first  sec- 
tion, distinctly  declares  that  certain  bonds  or  instruments  to 
the  amount  of  $87,000,  issued  under  an  ordinance  of  the 
common  council  of  the  city  of  Jeffersonville  on  the  8th  day 
of  August,  1876,  due  and  payable  twenty  years  after  date, 
''are  hereby  ratified,  confirmed,  and  declared  to  be  legal  and 
valid  obligations  of  such  city,  and  the  said  ordinance  of  the 
common  council  and  all  acts  done  in  respect  to  the  issue  of 
such  bonds  are  hereby  ratified,  confirmed,  and  made  legal." 
Section  two  provides  that  the  common  council  of  said  city 
may  refund  said  bonds  by  issuing  in  exchange  therefor  other 
bonds  of  equal  amount,  and  may  fix  the  time  and  place  of 
payment,  and  the  rate  of  interest.  It  is  then  declared  that, 
when  refunding  bonds  have  been  issued,  no  action  or  pro- 
ceedings shall  be  instituted  by  the  city,  or  any  other  person  or 
persons,  the  object  of  which  shall  be  to  impair  the  validity  or 
security  of  such  refunding  bonds,  nor  shall  any  defense  be 
interposed  to  any  action  by  the  city,  or  other  persons,  the 
object  of  which  defense  shall  be  for  a  like  purpose.  Section 
three  dispenses  with  notice  in  the  event  refunding  bonds  are 
issued,  unless  required  by  the  common  council.  Section  four 
declares  an  emergency  for  the  immediate  taking  effect  of  the 
act.  It  is  conceded  by  counsel  for  appellant  that  there  is  no 
constitutional  restriction  in  this  State  against  a  passage  by 
the  legislature  of  what  is  denominated  a  curative  or  legaliz- 
ing statute;  but  it  is  insisted,  however,  that,  as  there  was  an 
entire  lack  of  legislative  authority  upon  the  part  of  the  city 
of  Jeffersonville  to  incur  the  debt  and  issue  the  bonds,  as  it 
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did,  that  therefore  the  statute  in  controversy  cannot,  in  ef- 
fect, operate  to  supply  the  original  authority  which  was 
lacking,  but  can  only  operate  to  cure  irregularities,  and  dis- 
pense with  certain  formalities,  etc.  Appellant's  counsel 
further  contend  that  the  act  in  question  virtually  creates  the 
indebtedness  in  dispute,  and,  as  the  facts  in  the  case  disclose 
that  the  city  of  Jeffersonville  on  and  after  April  21,  1896, 
was  indebted  in  excess  of  two  per  cent,  of  the  value  of  its  tax- 
able property,  therefore  the  statute  is  violative  of  article  13, 
section  1,  as  amended  March  14, 1881. 

The  purpose  or  object  of  the  act  plainly  was  to  legalize 
and  validate  the  acts  of  the  city, — ^the  latter,  as  heretofore 
stated,  being  but  an  agency  or  instrumentality  in  the  hands 
of  the  legislature, — ^by  ratifying  and  confirming  the  author- 
ity assumed,  which,  as  we  have  seen,  might  have  been  orig- 
inally conferred,  and  the  exercise  thereof  lodged  in  the  city's 
common  council,  it  being  a  matter  over  which  the  latter 
would  have  had  jurisdiction  in  the  event  such  authority  had 
been  originally  conferred  upon  the  city.  The  object  or  intent 
of  the  legislature  in  the  enactment  of  the  statute  was  to  f  iilly 
validate  the  bonds  in  all  respects,  and  to  make  them  binding 
obligations,  so  far  as  the  legislature  could,  whether  their  in- 
validity consisted  in  the  absence  of  authority  to  isssue  them 
for  the  purpose  mentioned,  or  existed  on  account  of  any 
irregularities  or  informalities  by  which  they  might  be 
affected.  This  purpose  or  object,  we  are  constrained  to  hold, 
was  accomplished  by  the  act  in  controversy,  and  that  the  law- 
making power  thereby  ratified,  confirmed,  and  made  legal 
the  unauthorized  power  or  authority  which  the  city,  through 
Its  council,  assumed  to  exercise.  In  its  effect  and  operation 
the  act  must  be  held  equivalent  to  conferring  original  legis- 
lative authority  upon  the  city  of  Jeffersonville  which  would 
have  authorized  it  to  incur  the  indebtedness  and  issue  the 
bonds  to  obtain  the  necessary  means  to  defray  the  debt;  and 
these  obligations  must  therefore  be  considered  in  the  same 
light  as  though  they  were  valid  ab  initio^  unless  the  curative 
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statute  can  be  said  to  be  open  to  the  objections  urged  against 
it  by  appellant.  That  the  legislature  has  the  power  to  enact 
legislation  of  the  character  of  that  in  question,  in  the  ab- 
sence of  constitutional  restrictions  either  federal  or  state, 
where  vested  rights  have  not  intervened,  is  well  affirmed  and 
settled  by  many  decisions,  not  only  in  this  jurisdiction  but 
elsewhere.  Among  the  number  we  cite  the  following:  Wal- 
pole  V.  Elliotty  18  Ind.  258;  Sithin  v.  Boards  etc.y  66  Ind. 
109;  Marks  v.  Purdue  Unwersity,  37  Ind.  155;  Gardner 
V.  Haneyy  86  Ind.  17;  Cookerly  v.  DuncaUy  87  Ind. 
332;  Muncie  Nat.  Bank  v.  Miller^  91  Ind.  441;  Kel- 
ley,  Treas.j  v.  States  ex  rel.y  92  Ind.  236;  Johnson  v.  Boardy 
etCy  107  Ind.  15;  Bronson  v.  Kinzie,  1  Howard  310,  331; 
Oelpcke  v.  City  of  Dubuquey  1  Wall.  175;  Thomson  v. 
Lee  C aunty y  3  Wall.  327;  City  v.  Lamsony  9  Wall. 
477;  New  Orleans  v.  Clarky  95  U.  S.  644;  Mattingly  v. 
District  of  Columbiay  97  U.  S.  687;  Pompton  v.  Cooper 
Uniouy  101  U.  S.  196;  Read  v.  Plaitsmouthy  107  U.  S.  568, 
2  Sup.  Ct.  208;  Quincy  v.  Cooke,  107  U.  S.  549,  2  Sup.  Ct. 
614;  Jonesboro  City  v,  Cairo,  etc,  R.  Co.,  110  U.  S.  192,  4 
Sup.  Ct.  67;  Anderson  v.  Santa  Anna  Tp.,  116  U.  S.  356, 
6  Sup.  Ct.  413;  Bolles  v.  Brimfield,  120  U.  S.  759,  7  Sup. 
Ct  73C;  City  of  Bridgeport  v.  Housatonuc  R.  Co.,  15  Conn. 
476;  Lycoming  \. Union,  15  Pa.  St.  166;  Sharpless  v.  Mayor, 
etc.,  21  Pa.  St.  147;  StatSy  ex  reh,  v.  Mayor,  etc.,  10  Rich. 
(S.  C.)  491;  Simonton  on  Mun.  Bonds,  sections  256  and 
257;  Cooley  on  Const.  lim.  466;  Beach  Pub  Corp.,  section 
904. 

The  Supreme  Court  of  the  United  States,  it  will  be  seen 
upon  the  examination  of  its  decisions,  has  repeatedly 
affirmed  and  adhered  to  the  doctrine  that,  where  municipal 
corporations  have  issued  bonds  or  other  evidences  of  indebt- 
edness which,  at  the  time  of  their  issue,  were  unauthorized, 
it  is  within  the  power  of  the  legislature  to  validate  and  legal- 
ize such  issue  by  subsequent  curative  legislation.  Such  rat- 
ifying or  legalizing  act  of  the  legislature,  as  the  authorities 
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assert,  is  of  the  nature,  or,  rather,  analogous  to,  a  ratifica- 
tion by  the  principal  of  the  unauthorized  acts  of  the  person 
who  assumed  to  be  his  agent.  The  act  of  the  latter  had  no 
validity  of  itself,  but  the  ratifying  act  of  the  principal  is  of 
the  same  and  equal  import  in  all  respects  as  original  author- 
ity. Marks  v.  Purdue  University y  37  Ind.  165;  Sithin  v. 
Boardy  etc.y  66  Ind.  109;  Behit  v.  Morgariy  7  Wall.  619; 
Grenada  County,  etc.y  v.  Brogdeny  112  U.  S.  261,  6  Sup.  Ct. 
125;  Mattingly  v.  District  of  Colunibiay  97  U.  S.  687; 
Pompton  V.  Cooper  Union,  101  U.  S.  196;  Persons  v.  Mc- 
Ktbbeny  5  Ind.  261;  Express  Co.  v.  Rawsony  106  Ind.  215; 
Bolton  Partners  v.  Lambert,  41  Ch.  Div.  295. 

In  Marks  v.  Purdue  University,  supra,  the  board  of  com- 
missioners of  Tippecanoe  county  made  an  order  donating 
$50,000  for  the  purpose  of  securing  the  location  of  an  agri- 
cultural college  in  that  county.  This  action  of  the  board  of 
commissioners  was  subsequently  ratified  by  the  legislature, 
and  the  question  in  regard  to  the  invalidity  of  the  order  of 
the  board  on  account  of  lack  of  legislative  authority,  and 
also  in  respect  to  the  effect  of  the  curative  legislation,  was 
presented  to  the  consideration  of  this  court  in  that  appeal.  In 
the  course  of  the  opinion  in  that  case,  Worden,  J.,  speaking 
as  the  organ  of  this  court,  said:  "We  come  to  the  question  as 
to  the  power  of  the  board  to  make  the  order.  Xo  statute  has 
been  cited,  and  we  are  not  aware  of  the  existence  of  any,  in 
force  at  the  time,  that  authorized  the  making  of  the  order.  It 
follows  that  the  order  was  made  without  legislative  author- 
ity. Still  it  was  not  void  in  that  absolute  sense  that  made  it 
incapable  of  ratification.  If  a  party,  without  authority,  but 
professing  to  act  as  the  agent  of  another,  does  an  act  in  the 
name  of  his  supposed  principal,  the  act  is  not  absolutely  void, 
but  may  be  ratified  by  the  supposed  principal,  and  when  so 
ratified  it  is  as  valid  as  if  the  pretended  agent  had  had  full 
authority  when  the  act  was  done.  That  an  order  of  the 
board  of  commissioners,  made  without  authority  of  law,  may 
be  ratified  and  rendered  valid  and  effectual,  is  established  by 
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the  numerotis  cases  in  this  court  upholding  the  act  of  March 
3,  1866,  Davis  Supp.  1870,  p.  565,  legalizing  bonds,  orders, 
and  appropriations  made  for  the  purpose  of  procuring  or 
furnishing  volunteers  and  drafted  men,  etc." 

In  Johnson  v.  Boardy  etc,  107  Ind.  16,  this  court  said: 
^There  is  no  inhibition  in  the  Constitution  against  the  pas- 
sage of  retrospective  statutes.  That  such  statutes  may  be 
passed  by  the  legislature,  in  the  absence  of  a  constitutional 
inhibition,  is  well  settled.  And  especially  is  this  so,  if  the 
effect  of  the  statute  is  in  accord  with  justice,  equity,  and 
sound  public  policy.  And  hence  such  statutes  have  been  sus- 
tained, where  their  effect  was  to  render  valid  contracts, 
which,  but  for  them,  would  have  been  void.  *  *  *  It 
is  settled  by  our  decisions,  and  the  authorities  elsewhere,  that 
curative  or  retrospective  statutes  may  cure  defects  and  irreg- 
ularities in  proceedings,  even  though  the  defects  and  irregu- 
larities are  so  flagrant  as  to  render  the  proceedings,  for  all 
practical  and  enforceable  purposes,  null  and  void."  Again 
on  page  twenty-three  of  the  opinion  in  this  case  it  is  said: 
'^Applying  the  above  rulings,  and  the  rule  upon  which  they 
rest,  to  the  case  before  us,  it  may  well  be  said  that  as  the  legis- 
lature might,  in  the  first  instance,  have  provided  by  general 
law  for  the  location  and  opening  of  free  gravel  roads  by  the 
county  boards  at  any  session,  so  it  can,  by  subsequent  cum- 
dve  or  retrospective  general  law  legalize  and  validate  all  such 
proceedings  taken  and  had  at  any  session  of  such  boards.  The 
curative  act  of  1885,  therefore,  is  not  objectionable  on  the 
ground  that  it  is  retrospective." 

In  the  case  of  Mattingly  v.  District  of  Columbia^  97  U.  S. 
687,  Justice  Strong,  speaking  as  the  organ  of  the  Supreme 
Court  of  the  United  States,  in  the  opinion  on  page  689,  said: 
**Were  it  conceded  that  the  board  of  public  works  had  no 
authoritv  to  do  the  work  that  was  done  at  the  time  when  it 
was  done,  and  consequently  no  authority  to  make  an  assess- 
ment of  a  part  of  its  cost  upon  the  complainants'  property,  or 
to  assess  in  the  manner  in  which  the  assessment  was  made, 
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the  concession  would  not  dispose  of  the  case,  or  establish  that 
the  complainants  have  a  right  to  the  equitable  relief  for 
which  they  pray.  There  has  been  congressional  legislation 
since  1872,  the  effect  of  which  upon  the  assessments  is  con- 
trolling. There  were  also  acts  of  the  legislative  assembly  of 
the  district,  which  very  forcibly  imply  a  confirmation  of  the 
acts  and  assessments  of  the  board  of  which  the  bill  complains. 
If  Congress  or  the  legislative  assembly  had  the  power  to  com- 
mit to  the  board  the  duty  of  making  the  improvements,  and 
to  prescribe  that  the  assessments  should  be  made  in  the  man- 
ner in  which  they  were  made,  it  had  power  to  ratify  the  acts 
which  it  might  have  authorized.  And  the  ratification,  if 
made,  was  equivalent  to   an  original  authority." 

In  Pompton  v.  Cooper  Uniouj  101  U.  S.,  on  page  202,  the 
same  court  again  said:  "In  cases  like  this,  legislative  ratifica- 
tion is  the  equivalent  of  original  authority,  and  what  is 
clearly  implied  in  a  statute  is  as  effectual  as  what  is  expressed. 
*  *  *  Whether  this  statute  was  a  ratification  of  the  sale 
of  the  bonds  as  made,  if  such  ratification  were  needed,  is  a 
point  which  the  view  we  take  of  the  case  renders  it  unneces- 
sary to  consider.  It  was  certainly  a  clear  recognition  of 
Pompton  as  one  of  the  townships  authorized  to  issue  bonds  in 
aid  of  the  railroad  company,— a  legislative  construction  en- 
titled to  great  respect" 

In  Beloit  v.  Morgan^  7  Wall.,  on  page  624  of  the  opinion, 
it  is  said:  "Whenever  it  has  been  presented,  the  ruling  has 
been  that,  in  cases  of  bonds  issued  by  municipal  corporations, 
under  a  statute  upon  the  subject,  ratification  by  the  legis- 
lature is  in  all  respects  equivalent  to  original  authority,  and 
cures  all  defects  of  power,  if  such  defects  existed,  and  all 
irregularities  in  its  execution.  The  same  principle  has  been 
applied  in  the  courts  of  the  states.  This  court  has  repeat- 
edly recognized  the  validity  of  private  and  curative  statutes, 
and  given  them  full  effect,  where  the  interests  of  private  indi- 
viduals were  alone  concerned,  and  were  largely  involved  and 
affected." 
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The  ratifying  act  of  1897  cannot  be  said  to  fasten  un- 
willingly upon  the  city  the  indebtedness^  and  thereby  compel 
its  payment.  In  a  sense  it  simply  gives  effect  to  the  will  of 
the  city,  as  expressed  by  it  in  1876,  through  its  common 
council,  and  no  doubt  also  ratifies  the  desire  of  a  large  major- 
ity of  the  resident  freeholders,  expressed,  presumably,  to  the 
common  council,  by  means  of  petition  or  otherwise.  The 
council,  as  we  have  seen,  in  the  refunding  ordinance  of 
April  21,  1896,  declared  the  bonds  to  be  just  obligations  of 
the  city,  and  that  their  validity  had  never  been  called  in 
question.  These  bonds  had  existed  unchallenged  for  a  period 
of  nearly  twenty  years  after  their  execution,  and  after  the 
city  had  derived  the  benefits  of  their  proceeds,  and  not  until 
the  institution  of  the  suit  in  the  Meyers  case,  so  far  as  we  are 
apprised,  was  their  validity  assailed. 

The  contention  of  appellant's  counsel  that  the  legislature 
was  not  empowered  to  enact  the  statute  in  dispute,  for  the 
reason  that  it  creates  a  debt,  and  thereby  the  city,  at  the  time 
of  its  passage,  became  indebted  in  excess  of  the  constitutional 
limit  fixed  by  section  1,  article  13,  as  amended  March  14, 
1881,  is  not  tenable.  The  legislature,  by  the  act  in  question, 
neither  created  nor  professed  to  create  a  debt.  It  simply  rec- 
ognized the  indebtedness  and  bonds  as  having  an  existence  in 
1876,  and  ratified,  confirmed,  and  legalized  them. 

The  appellant  recognizes  in  his  complaint  that  the  statute 
did  not  create  the  debt,  for  therein  he  avers  that  the  indebted- 
ness for  which  the  bonds  were  issued  was  incurred  by  the  city 
prior  to  August  9, 1876.  While  it  is  true  that  the  bonds  which 
evidenced  the  indebtedness  in  dispute,  strictly  speaking,  were 
not,  at  the  time  of  their  execution  and  sale  in  1876,  impressed 
with  such  validity  as  to  make  them  binding  and  enforceable 
obligations  of  the  city,  still,  they  were  not  invalid  to  the  ex- 
tent of  rendering  them  incapable  of  ratification  by  the  prin- 
cipal, the  lawmaking  power  of  the  State;  and,  in  a  sense  at 
least,  they  did  exist  as  an  indebtedness  of  the  city  from  the 
time  of  their  issue  and  sale,  subject,  however,  to  the  required 
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ratification  by  the  legislature,  and  this  act  of  the  latter  must 
be  deemed  to  make  them,  from  the  beginning,  a  valid  and 
subsisting  indebtedness.  This  indebtedness  was  not  incurred, 
nor  the  bonds  issued,  in  defiance  of  law.  They  were  simply 
impressed  with  the  lack  of  authority  of  the  issuing  party, 
which,  as  we  have  seen,  might  have  been  previously  con- 
ferred. As  heretofore  said,  a  curative  act,  under  such  cir- 
cumstances, is  analogous  to  the  ratification  by  the  principal 
of  the  assumed  authority  of  his  agent,  which  ratification  re- 
lates back  and  binds  the  principal  in  like  manner  and  to  a 
like  extent  as  though  the  authority  assumed  had  been  given 
in  advance.  In  the  case  of  contracts  by  the  agent,  under  an 
authority  assumed  by  him,  no  new  or  additional  consideration 
is  required  to  support  the  ratification  by  the  principal,  for  by 
adopting  the  contract,  he  accepts  it  as  duly  authorised  by 
him  from  the  beginning  with  the  original  consideration.  1 
Am.  and  Eng.  Ency.  of  Law  (2nd  ed.)  p.  1181;  Express 
Co.  V.  Rawson,'iOQ  Ind.  215. 

Such  ratification  or  confirmation  by  relation  back  affects 
the  original  unauthorized  contract  or  transaction  so  that,  as 
between  the  parties,  their  rights  and  interests  are  considered 
in  legal  contemplation  as  arising  at  the  time  of  the  original 
act  or  contract,  and  not  merely  from  the  time  of  ratification. 
A  suit  to  enforce  the  obligation  assumed  by  the  ratifier  is 
foimded  upon  the  original  transaction  or  contract  and  not 
upon  the  act  of  ratification.  Grant  v.  Beardy  50  N.  H.  129; 
Drakely  v.  Oregg,  8  Wall.  242. 

In  reason,  and  in  the  light  of  the  authorities  to  which  we 
have  referred,  the  bonds,  ratified,  legalized,  and  made  valid 
by  the  curative  act  of  the  legislature,  must  be  considered,  in 
li'gal  contemplation,  to  all  intents  and  purposes,  as  though 
they  had  been  valid  and  subsisting  obligations  of  an  indebted- 
ness against  the  city  at  the  date  of  their  issue  in  August, 
1S76.  At  that  time  there  existed  no  constitutional  provision 
limiting  the  indobtodness  of  cities,  and,  to  reaffirm  what  we 
have  heretofore  said,  there  was  nothing  in  our  fundamental 
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law  wliich  would  have  prohibited  the  city  of  Jefferaonville, 
under  legislative  authority,  from  incurring  the  bonded  in- 
debtedness for  the  particular  purpose  as  it  did.  It  is  settled 
that  the  constitutional  amendment  of  March  14,  1881,  is 
prospective  and  not  retrospective,  and  it  does  not,  in  terms, 
forbid  the  legislature  from  legalizing  previous  acts  of  politi- 
cal or  municipal  corporations.  Neither  does  it  operate  so  as 
to  affect  the  bonds  of  such  corporations,  issued  prior  to  its 
taking  effect,  nor  to  prohibit  the  refunding  thereof,  and  the 
act  in  question,  under  the  facts,  cannot  be  said  to  be  in  con- 
flict therewith.  Powell  v.  City  of  Madisoriy  107  Ind.  106; 
Meyers  v.  City  of  Jeffersonvilley  145  Ind.  431;  Cooley  on 
Const.  Lim:  77. 

In  the  appeal  of  Powell  v.  City  of  MadiaoUy  supruy  this 
court,  speaking  in  regard  to  the  operation  of  this  amendment 
of  our  Constitution  said:  "Its  operation  was  only  prospective. 
Where  the  limit  of  a  two  per  centum  indebtedness  had  al- 
ready been  reached,  it  prohibited  the  contracting  of  any  new 
or  further  indebtedness;  and  where  that  limit  had  not  been 
reached,  it  simply  restrained  municipal  corporations  from  in- 
curring new  debts  in  excess  of  such  limit.  Consequently,  the 
only  effect  which  the  adoption  of  the  constitutional  amend- 
ment now  before  us  had  upon  the  sections  of  the  statute  un- 
der consideration,  was  to  limit  their  application  to  the  indebt- 
edness of  a  city  or  town  which  had  been  contracted  prior  to 
the  14th  day  of  March,  1881,  and  to  such  as  has  been  since 
incurred,  not  in  excess  of  the  two  per  centum  limit  upon  the 
value  of  its  taxable  property.  As  the  ordinance,  set  out  in 
the  complaint,  proposes  to  fund  only  indebtedness  which  had 
been  contracted  prior  to  said  14th  day  of  March,  1881,  it  ap- 
plies to  a  class  of  debts  not  affected  by  the  constitutional 
amendment  in  question,  and  is,  in  consequence,  not  in  con- 
flict with  any  of  the  provisions  of  that  article  of  the  Constitu- 
tion." 

We  have  examined  and  given  due  consideration  to  the 
cases  cited  by  counsel  for  appellant  to  uphold  their  conteu- 
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tion  in  respect  to  the  invalidity  of  the  legalizing  act  in  con- 
troversy. It  would  unnecessarily  extend  this  opinion  were 
we  to  elaborate  in  the  consideration  of  these  authorities.  It 
is  sufficient  to  say  that,  in  the  main,  under  the  circumstances, 
they  are  not  applicable  to  the  question  involved  in  the  case  at 
bar.  The  case  of  Sykes  v.  Mayor,  etc.,  55  Miss.  115,  at  first 
blush,  would  seem  to  lend  some  support  to  appellant's  insist- 
ence, but,  under  the  facts  in  this  appeal  and  the  law  applica- 
ble thereto,  it  in  reality  cannot  be  said  to  sustain  the  questions 
which  coimsel  for  appellant  advance.  The  facts  in  the  case, 
briefly  stated,  are:  In  November,  1869,  the  mayor  and  al- 
dermen of  the  town  of  Columbus  caused  to  be  issued  to  the 
Memphis,  etc.,  R.  Co.,  a  large  number  of  the  t6wn's  bonds 
with  coupons  of  interest  attached.  The  plaintiff  in  error  in 
that  case  brought  an  action  of  debt  on  certain  ones  of  said  cou- 
pons which  were  overdue,  and  of  which  he  was  a  bona  fide 
holder  for  value.  A  demurrer  was  sustained  to  the  plain- 
tiff's declaration  on  the  ground  that  the  town  of  Columbus 
had  no  power  to  issue,  or  cause  to  be  issued,  the  said  bonds 
and  coupons.  In  December,  1869,  a  new  Constitution  was 
adopted  by  the  state  of  Mississippi  which,  among  other 
things,  forbids  any  city  or  town  to  become  a  stockholder  in  or 
lend  its  credit  to  any  corporation,  etc.,  except  on  the  condi- 
tion that  at  an  election  two-thirds  of  the  electors  of  the  city 
assented  thereto.  After  the  adoption  of  this  Constitution, 
the  legislature,  in  1872,  passed  a  statute  which  declared  that 
aU  subscriptions  to  the  capital  stock  of  said  company,  made 
by  any  county,  city,  or  town,  not  made  in  violation  of  the 
Constitution  of  the  State,  "are  hereby  legalized,  ratified,  and 
confirmed."  It  was  conceded  that  these  bonds,  before  the 
passage  of  the  curative  act,  were  invalid,  by  reason  of  lack  of 
legislative  authority  in  the  town  to  issue  the  same.  The  hold- 
ing in  the  Sykes  case  was  to  the  effect  that  after  the  issue  of 
the  bonds,  and  before  the  curative  act  of  1872  had  been 
passed,  the  new  Constitution  had  intervened  and  placed  the 
legislature  under  a  disability  which  prevented  it  from  rati- 
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fving  the  act,  and  thereby  dispenfiing  with  the  condition  re- 
quiring that  two-thirds  of  the  electors  must  give  their  as- 
sent. In  the  case  at  bar,  however,  we  have  seen  that,  at  the 
time  the  bonds  were  issued,  there  existed  no  constitutional 
inhibition,  conditional,  or  otherwise,  against  the  right  of  the 
legislature  to  confer  upon  the  city  the  authority  which  it  as- 
sumed to  exercise.  Neither  has  any  fundamental  restriction 
intervened  since  the  issue  of  the  bonds  which  can  be  con- 
strued to  prevent  the  legislature  from  ratifying  and  legaliz- 
ing the  acts  of  the  city  leading  up  to  and  including  their  issue 
and  sale,  for  when  they  are  viewed  as  an  indebtedness,  exist- 
ing since  1876,  as  they  must  be,  for  the  reasons  heretofore 
stated,  the  constitutional  amendment  of  1881  is  not  applica- 
ble. 

In  addition  to  the  objections  which  we  have  already 
passed  upon,  it  is  said  that  the  statute  of  1897  is  also  invalid 
for  other  reasons:  (1)  That  it,  in  eflFect,  permits  the  property 
of  the  taxpayers  of  the  city  of  Jeffersonville  to  be  taken  with- 
out just  compensation,  and  is  therefore  violative  of  article  1, 
section  21,  of  the  Constitution;  (2)  it  denies  to  the  taxpayers 
of  the  city  privileges  and  immunities  enjoyed  by  aU  other 
taxpayers  of  the  State,  and  hence  is  in  conflict  with  article 
1,  section  3  of  the  bill  of  rights,  recognized  by  the  Constitu- 
tion; (3)  that  it  is  a  legislative  attempt  to  reverse  or  inter- 
fere with  the  judgment  of  this  court  in  Meyers  v.  City  of 
Jeffersanvilley  145  Ind.  431,  and  for  this  reason  is  antago- 
nistic to  article  7,  section  1  of  the  Constitution. 

It  is  so  evident  that  the  first  and  second  contentions  are  so 
devoid  of  merit  that  the  mere  statement  thereof  will  fully 
expose  that  fact,  and  they  may  be  dismissed  without  further 
consideration.  In  respect  to  the  third  objection,  it  may  be 
said  that  at  and  before  the  time  appellant  commenced  this 
action,  the  invalidity  of  the  bonds  in  question  had  been  fully 
cured  by  the  act  of  1897,  then  in  full  force  and  eflfect,  and 
his  rights  in  the  premises  must  be  determined  under  the  law 
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as  it  then  and  now  exists^  and  not  by  the  law  as  it  stood 
prior  to  the  time  he  instituted  this  suit.  Price  v.  Huey^  22 
Ind.  18;  King^  Treas.^  v.  Courssy  26  Ind.  202;  Johnson  v. 
Boardy  etc.y  107  Ind.  15.  It  is  also  suggested,  or  mildly  in- 
sisted, that  the  statute  is  prohibited  by  the  Constitution  be- 
cause it  is  local  and  special,  instead  of  being  general  and  of 
uniform  operation.  It  certainly  does  not  fall  within  any  of 
the  cases  enumerated  in  section  22  of  article  4  of  the  Consti- 
tution, and  therefore  it  was  within  the  discretion  of  the  leg- 
islature to  determine  whether  a  general  law  was  applicable. 
Mode  V.  Beaslyy  143  Ind.  306;  Boardy  etc.y  v.  StaUy  ex  rel.y 
147  Ind.  476;  City  of  Indianapolis  v.  Naviny  151  Ind.  139, 
41  L.  R.  A.  337. 

If  the  question  of  vested  rights  is  in  any  way  involved  by 
reason  of  this  statute,  it  is  not  presented  in  this  appeal,  and  if 
it  arises  in  favor  of  any  party,  it  may  be  considered,  when 
duly  presented  to  this  court.  In  our  judgment,  the  validity 
of  the  bonds,  and  the  right  of  the  city  to  refund  them,  for 
the  reasons  stated  in  this  opinion,  must  be  sustained;  and  ap- 
pellant's right  to  the  injunction  which  he  seeks  was  properly 
denied,  and  the  judgment  of  the  lower  court  is  therefore  af- 
firmed. 

Dissenting  Opinion. 

Hac?kney,  J. — ^Conceding  that  ordinarily  the  ratification 
of  an  unauthorized  act  has  the  effect  to  confer  authority  for 
the  act  at  the  time  it  was  done,  I  am  not  satisfied  that  the 
rule,  as  strongly  as  I  have  stated  it,  can  be  applied  in  this  case. 
The  bonds  in  question,  at  the  time. of  their  execution,  and 
continuously  up  to  the  time  of  the  passage  of  the  act  of  1897 
were  void.  They  were  as  no  obligations.  As  sometimes  said, 
they  were  as  so  much  blank  paper.  The  act  of  1897  gives 
them  the  first  life  or  validity  possessed  by  them.  Its  practical 
effect  is  to  create,  for  the  city,  a  debt  in  the  amount  of  the 
bonds.  T  do  not  dwell  upon  the  question  of  legislative  power 
to  create  a  debt  for  a  city;  but  where  the  debt  is  given  life 
and  vigor  at  a  time  when,  under  the  Constitution,  a  debt 
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could  not  be  created  by  the  city,  even  with  express  legislative 
authority,  I  do  not  feel  satisfied  that  they  could  be  rendered 
a  debt  valid  by  relation  back  to  the  time  of  their  execution. 
Before  the  act  the  city  did  not  owe  the  amount  of  the  bonds. 
The  bonds  did  not  represent  a  debt.  To  make  them  a  debt 
is  an  act  exceeding  the  limits  prescribed  by  the  Constitu- 
tion. I  firmly  believe  that  if  the  debt  could  not  have  been 
validly  created  in  1897,  by  authority  of  the  General  Assem- 
bly, there  could  exist  no  power  to  ratify  or  create  a  debt  by 
relation  back  to  a  time  when  power  did  exist.  This  question 
relates  to  the  power  of  the  General  Assembly,  as  it  is  limited 
by  the  Constitution.  Under  that  instrument  there  is  no 
power  to  create  the  debt,  and,  as  I  believe,  no  power  to  rat- 
ify it  and  give  it  relation  back  to  a  time  when  power  did 
exist.  In  other  words,  the  power  to  ratify  exists  only  where 
the  power  exists  to  authorize  the  act  sought  to  be  ratified. 
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iisa    2271 
^^ .^.    .^ w-.i^.     .w     167  awl 

will  not  be  presumed  in  the  abeence  of  evidence  that  an  improper    ift2    227! 
■tatement  made  to  a  juror  by  the  bailiff  was  oommnnioated  by  him '   ^^       ^ 
to  other  membera  of  the  jury,  and  that  it  exerted  such  an  influenoe 
over  the  jxaj  as  to  oaose  them  to  return  a  verdiot  against  defend- 
ant in  a  criminal  oauae  more  unfavorable  to  him  than  they  other- 
wise would,   pp.  XtS'tSO, 

Affkai^  and  Ebboe.— ifeto  Trial^Miseonduct  ofBaUiff.—Evidenoe,^ 
Weight. — Where  eridence  presented  by  affidavit  in  a  motion  for  a 
new  trial  in  a  criminal  cause  on  account  of  the  misconduct  of  the 
bailiff  in  charge  of  the  jury  is  conflicting,  the  weight  and  force  is 
a  matter  for  the  determination  of  the  trial  court,    p.  S30. 

New  Trial.— Ifi«€0fult4ct  of  Bailiff, ^Jury,  —  Waiver.  —  Criminal 
Law. — ^Where  the  accused  fails  to  interpose  objections  in  regard  to 
the  alleged  misconduct  of  a  bailiff  in  charge  of  the  jury  while  in 
consideration  of  their  verdict  in  the  trial  of  a  criminal  cause  before 
the  return  of  the  verdict  against  him,  without  showing  a  sufficient 
excuse  for  such  failure,  it  will  be  presumed  that  he  acquiesced 
therein,  and  he  will  not  be  heard  after  the  return  of  the  verdict  to 
make  complaint  for  the  flrsttime  relative  to  such  misconduct,  p.  231. 
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From  the  Starke  Circuit  Court.     Affirmed. 

Burson  £  Burson,  for  appellant. 

WilliamsL.  Taylor ^  Attorney-General,  Merrill  Moores  and 
F.  J.  Vurpillat,  for  State. 

Jordan,  J. — Appellant  was  charged  by  indictment  with 
the  crime  of  murder  in  the  first  degree,  and,  upon  a  trial  by 
jury,  was  convicted  of  murder  in  the  second  degree,  and,  over 
his  motion  for  a  new  trial,  judgment  on  the  verdict  was  ren- 
dered that  he  be  imprisoned  for  life  in  the  state  prison.  The 
only  error  assigned  in  this  appeal  relates  to  the  decision  of 
the  trial  court  in  denying  his  motion  for  a  newtrial.  Hiscoun- 
sel,  in  their  brief,  urge  but  two  reasons  for  reversal,  namely: 
(1)  Misconduct  of  the  bailiff  in  charge  of  the  jury,  which 
conduct,  it  is  alleged,  prevented  appellant  from  having  a  fair 
trial;  (2)  that  the  verdict  of  the  jury  is  not  sustained  by 
sufficient  evidence. 

We  are  requested  by  the  learned  counsel  appearing  for  ap- 
pellant to  examine  and  consider  the  evidence  in  connection 
with  the  alleged  misconduct  of  the  jury  bailiff,  in  order  that 
we  may  be  better  enabled  to  determine  the  question  involved 
in  this  feature  of  the  case.  We  have  carefully  read  and  con- 
sidered the  evidence,  and,  while  it  may  be  said  that  it  is  con- 
flicting to  some  extent,  still  it  amply  sustains  the  judgment. 
The  misconduct  imputed  to  the  bailiff  in  charge  of  the  jury 
arises  out  of  the  alleged  fact  that,  after  the  jury  had  retired 
to  deliberate  on  a  verdiict,and  after  their  deliberation  had  con- 
tinued for  a  number  of  hours,  a  member  thereof  came  from 
the  court  room,  which  the  jury  was  then  occupying,  to  the 
door  of  the  room  leading  from  the  court  room  to  the  sheriff's 
office,  and  inquired  of  the  bailiff  for  the  judge  of  the  court, 
stating  at  the  time  that  the  jury  were  unable  to  agree  and 
that  they  desired  to  see  the  judge.  It  is  claimed  that  the 
bailiff,  who  at  the  time  was  in  the  sheriff's  office,  in  response 
to  this  inquiry,  informed  this  juror  ^Hhat  the  judge  had  said 
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that  they  would  be  a  gr^at  deal  older  than  they  were  before 
he  would  let  them  out,  unless  they  agreed." 

Appellant,  in  the  lower  court,  endeavored  to  support  the 
issue  raised  under  his  motion  for  a  new  trial,  relative  to  the 
alleged  misconduct  of  the  bailiff,  by  the  affidavit  of  his  coun* 
ael,  whose  statements  were  based  merely  upon  information 
and  belief,  and  by  the  affidavits  of  Jesse  F.  and  Albert  Mil- 
ler, who  each  claimed  to  have  been  in  the  sheriff's  office  at 
the  time  and  overheard  the  conversation  between  the  juror 
and  the  bailiff.  The  evidence  presented  by  appellant  by  these 
several  affidavits  in  support  of  the  issue  upon  his  part  was 
controverted  by  the  State  by  the  affidavits  of  George  H. 
Wenigar,  the  bailiff  in  question,  and  "W.  H.  Harter,  the  sher- 
iff. The  latter  states  in  his  affidavit  that  he  had  no  authority 
from  the  judge  to  carry  any  information  to  the  jury,  or  to 
any  member  thereof,  and  that  he  did  not  request  the  bailiff 
to  inform  the  juror  what  it  was  claimed  by  defendant  that  he 
did  relative  to  keeping  the  jury  together  unless  they  agreed. 
The  sheriff  further  deposed  that,  at  the  time  it  was  alleged 
that  the  bailiff  was  communicating  with  the  juror,  that  the 
door  of  the  sheriff's  office  opening  into  the  corridor  was  closed, 
and  that  neither  he  nor  any  other  person  in  his  office  saw  the 
juror,  or  heard  what  was  said  between  the  latter  and  the  bailiff 
at  the  time  of  the  conversation.  Wenigar,  the  bailiff,  states 
that  he  was  in  charge  of  the  jury  on  the  occasion  in  contro- 
versy; that  on  the  afternoon  of  Saturday,  January  8,  1898, 
when  the  jury  was  occupying  the  court  room,  he  was  called 
'T)y  a  knock  on  the  door"  leading  from  that  room  out  into  the 
corridor;  that  the  juror  did  not  request  to  see  the  judge,  but 
simply  stated  to  him  that  the  jury  could  not  agree;  that  all 
he  said  in  response  to  this  statement  was,  "The  judge  said  you 
had  to  decide;"  that  no  request  was  made  by  the  juror  that 
the  judge  be  sent  for;  and  that  he,  the  bailiff,  made  the  re- 
mark which  he  did  of  his  own  accord,  without  instructions 
from  the  judge  to  do  so,  and  without  request  from  the  sheriff 
or  any  other  person. 


230  SUPREME  COURT  OP  INDIANA, 


Messenger  v.  State. 


It  is  insisted  that  the  communication  which  appellant 
claims  was  made  to  the  juror  must  be  presumed  to  have 
served  in  coercing  the  jury  into  returning  the  verdict  which 
they  did,  and  that,  therefore,  appellant  was  prejudiced  there- 
by and  is  entitled  to  a  new  trial.  There  is  a  difference,  or 
conflict,  between  the  evidence  presented  to  the  trial  court  on 
the  part  of  the  appellant  to  support  the  issue  involved  and 
that  given  by  the  State  to  refute  or  rebut  it.  If  the  lower 
court  considered  the  statements  made  by  the  sheriff  and  the 
bailiff  as  the  more  credible,  under  the  circumstances,  the 
question  is  reduced  to  the  bare  fact  that  the  bailiff,  without 
any  direction  from  the  judge  or  sheriff,  and  solely  on  his  own 
account,  informed  the  juror  that  the  judge  had  said  that  the 
jury  "had  to  decide/'  There  is  nothing  which  discloses  that 
the  remark,  which  the  bailiff  admits  he  made  to  the  juror, 
which  was  not  made  in  the  presence  or  hearing  of  the  other 
members  of  the  jury,  was  ever  communicated  by  this  juror  to 
any  of  his  associates.  To  presume  that  it  was  so  communi- 
cated by  him,  and  that  it  exerted,  or  even  tended  to  exert, 
such  an  influence  over  the  jury  as  to  cause  them  to  return, 
under  the  evidence,  a  verdict  against  appellant  more  unfa- 
vorable to  him  than  they  otherwise  would,  would  certainly 
be  an  unwarranted  stretch  of  judicial  presumption. 

The  evidence  presented  upon  the  question  of  the  alleged 
misconduct,  as  we  have  said,  was  conflicting,  and  its  weight 
and  force,  therefore,  became  a  maitter  to  be  determined  solely 
by  the  trial  court.  The  latter,  under  the  circumstances,  had 
better  opportunities  and  means  of  testing  the  credibility  of 
the  statements  made  by  the  several  affiants,  and  thereby  as- 
certaining the  truth  in  regard  to  the  matter  under  investiga- 
tion, than  we  have;  and,  by  overruling  the  motion  for  a  new 
trial,  the  court  in  effect  decided  the  issue  raised  adversely 
to  the  contention  of  appellant,  and,  there  being  evidence 
which  fully  sustains  its  decision  upon  that  issue,  we,  in  obe- 
dience to  the  well  settled  rule  of  appellate  procedure,  must 
abide  by  its  ruling.    See  Weaver  v.  Statey  83  Ind.  289;  Doles 
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V.  State,  97  Ind.  555;  Keyes  v.  StatCy  122  Ind.  527; 
Smith  V.  State,  142  Ind.  288;  Hauk  v.  State,  148  Ind.  238. 

Again,  upon  another  view  of  the  question,  were  it  con- 
ceded that  the  alleged  misconduct  was  of  a  character  which 
might  vitiate  the  verdict,  still  it  is  not  disclosed  whether  or 
not  appellant  or  his  counsel  obtained  information  in  regard 
to  such  misconduct,  before  or  after  the  return  of  the  verdict. 
If  appellant  had  knowledge  before  its  return,  it  was  mani- 
festly his  duty  to  make  complaint  to  the  court,  and  interpose 
his  objections  in  due  season,  and  not  wait  until  the  jury  had 
returned  what  he  might  consider  an  unfavorable  verdict,  and 
then  challenge  it  upon  the  ground  of  the  alleged  misconduct. 
If  he  had  knowledge  prior  to  the  return  of  the  verdict  in  re- 
gard to  the  alleged  misconduct,  he,  at  the  first  opportunity, 
certainly  ought  to  have  informed  the  court  of  the  fact,  in 
order  that  it  might  have  an  opportunity  to  remedy  the  harm 
done,  if  any,  by  an  instruction  to  the  jury,  or,  if  it  were 
deemed  necessary  under  the  circumstances,  to  withdraw  en- 
tirely the  submission  of  the  case  from  the  jury.  Where  a 
party  fails  to  interpose  seasonable  objections  in  regard  to  al- 
leged misconduct  before  a  return  of  the  verdict  against  him, 
without  showing  a  sufficient  excuse  for  such  failure,  it  will 
be  presumed  that  he  acquiesced  therein,  and  thereby  waived 
his  right  to  complain;  and  under  such  circumstances,  he  will 
not  be  heard,  after  the  return  of  the  verdict,  to  make  com- 
plaint for  the  first  time  relative  to  such  misconduct.  Water- 
man v.  State,  116  Ind.  51,  and  cases  there  cited;  Reed  v. 
State,  141  Ind.  116,  and  cases  cited. 

We  discover  no  error  in  the  record  upon  the  questions  pre- 
sented, and  the  judgment  is  therefore  affirmed. 

Howard,  J.,  concurs  in  result,  but  doubts  the  correctness 
of  the  holding  as  to  bailiff's  communication  to  the  jury.  He 
thinks  that,  if  the  case  had  been  doubtful  on  the  evidence, 
the  judgment  should  be  reversed  for  the  misconduct  of  the 
bailiff. 
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Nathan,  Executor,  et  al.  v.  Lee,  Receiver,  et  al. 

[No.  18,234.    Filed  February  24,  1899.] 

"iiOBTQAOBa.^Deeds.^Chvemed  by  Law  of  Situs  of  i2eaZ^2(.— Mort- 
gages or  conveyaiices  of  real  estate  are  governed  by  the  law  of  the 
situs  of  the  realty,  and  all  questions  relating  to  the  validity  thereof 
are  determined  according  to  that  law,  and  not  according  to  the 
law  of  the  domicil  of  the  contracting  parties,   p.  £38. 

C0KPOBA.TIONS. — Foreign  Corporations, — The  restrictions  or  prohibi- 
tions contained  in  the  charter  of  a  foreign  corporation,  or  those  of 
the  governing  laws  of  the  state  where  it  is  organized,  in  relation 
thereto,  are  recognized  and  enforced  in  other  jurisdictions,  and  not 
the  general  legislation  or  judicial  decisions  of  the  state  in  which 
such  corporation  is  organized,    p.  £S9. 

Courts. — Assignment  for  Benefit  of  Creditors. — Pr^erenees.—InsoiV' 
ent  Corporations.—Dedsions  of  Courts  of  Sister  State. — A  mort- 
gage executed  by  an  insolvent  corporation  of  another  state  upon 
lands  in  this  State  to  secure  preferred  creditors  residing  in  the 
sister  state  will  not  be  held  invalid  because  of  a  decision  of  the 
supreme  court  of  such  state  that  an  insolvent  corporaiion  cannot 
lawfully  dispose  of  or  encumber  its  property  otherwise  than  for  the 
equal  benefit  of  all  of  its  creditors,  where  such  mortgage  was  not 
executed  in  violation  of  any  statute  of  such  state,  nor  in  violation 
of  any  construction  placed  upon  any  statute  of  such  state  by  its 
highest  court    pp.  £39,  S40. 

C0RPORATION& — Preference  of  Creditors, — Insolvency. — ^An  insolv- 
ent corporation,  in  like  manner  as  an  insolvent  natural  person, 
may  execute  a  mortgage  upon  its  property  for  the  purpose  of  secur- 
ing preferred  creditors,    p.  239. 

Assignment  for  Benefit  of  Creditors.— Iforfgrages.— A  mortgage- 
executed  by  an  insolvent  corporation  on  lands  in  this  State  to 
secure  preferred  creditors  is  not  a  part  of  a  deed  of  assignment 
made  by  mortgagor,  where  the  deed  of  assignment  was  declared 
invalid  as  to  the  mortgaged  property,    pp.  240,  £41. 

Corporations. — Mortgage  to  Secure  Preferred  Creditors.^Insolvent 
Foreign  Corporations. — ^An  insolvent  foreign  corporation  may 
mortgage  its  lands  in  this  State  to  .secure  a  bona  flde  antecedent 
debt  to  a  preferred  creditor,  where  such  action  is  not  prohibited  by 
the  statutes  of  the  foreign  state,    pp.  241-244. 

From  the  Dearborn  Circuit  Court.     Reversed. 
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Ovsiavus  Waldy  Oivan  dc  Oivan  and  StephenSy  Lincoln  dc 
Smithy  for  appellants. 

0.  M.  EobertSy  C.  W.  Stapp,  Thornton  M.  Hinkle  and  F. 
W.  HinkUy  for  appellees. 

Jordan,  J. — Appellee  is  the  receiver  of  the  G.  Y.  Roots 
Company,  a  foreign  corporation,  incorporated  under  the  laws 
of  the  state  of  Ohio,  and,  prior  to  the  suspension  of  its  busi- 
ness, as  hereinafter  stated,  its  principal  office  was  located  at 
the  city  of  Cincinnati,  Ohio.  The  purpose  for  which  this 
corporation  was  created  was  to  manufacture,  purchase,  and 
deal  in  flour,  grain,  salt,  and  other  merchandise,  for  profit. 
To  further  the  object  of  its  incorporation,  it  became  the 
owner  of  and  operated  a  large  flouring  mill  and  cooper  shops, 
situated  on  certain  described  real  estate  in  the  city  of  Law- 
renceburg,  Dearborn  county,  Indiana.  In  1893,  Samuel 
Strasburger,  a  resident  of  Cincinnati,  Ohio,  loaned  to  this 
company,  at  different  times,  money  amounting  in  the  aggre- 
gate to  $14,000  and  over.  This  money  was  used  by  the  com- 
pany in  carrying  on  its  business.  These  several  loans  were 
evidenced  by  certain  promissory  notes  executed  by  said  com- 
pany to  Strasburger  in  1893,  payable  to  him  at  the  city  of 
Cincinnati,  Ohio.  In  1894,  the  company  also  borrowed  of 
Rosa  E.  Levi,  a  resident  of  Cincinnati,  Ohio,  and  one  of  the 
appellants  in  this  appeal,  money  to  the  amount  of  $5,000 
which  was  also  used  by  the  company  in  its  business,  and,  for 
the  several  sums  so  loaned  by  her,  the  company  executed  its 
promissory  notes,  payable  to  her  at  Cincinnati,  Ohio.  On 
August  6, 1895,  these  notes  of  Strasburger  and  Levi  were  un- 
paid, and  on  that  day  the  G.  Y.  Roots  Company  was  insolv- 
ent, having  contracted  debts  and  liabilities  amounting  to 
$400,000,  while  its  assets,  at  the  same  time,  amounted  in 
value  to  $140,000.  On  said  day,  it  had  virtually  ceased  to  be 
a  going  concern,  but  was  still  in  the  possession  and  control  of 
all  of  its  property,  but  contemplated  making  a  voluntary  as- 
signment for  the  benefit  of  its  creditors. 
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On  the  said  6th  day  of  August,  at  its  office  at  Cincinnati, 
Ohio,  in  order  to  secure  the  payment  of  the  notes  held  by 
Strasburger  and  Levi,  for  the  money  loaned,  the  company, 
by  order  of  its  board  of  directors,  executed  to  each  of  these 
two  creditors  a  mortgage  upon  its  real  estate,  on  which  its 
mills  and  shops  were  situated  in  Lawrenceburg,  Dearborn 
county,  Indiana.  These  mortgages  were  in  accordance  with 
the  form  prescribed  l)y  the  laws  of  Indiana,  and  were  duly  re- 
corded, after  their  execution  and  acknowledgment,  in  the  re- 
corder's office  of  said  Dearborn  county,  on  said  6th  day  of 
August,  1895.  On  the  same  day,  after  the  execution  of  these 
mortgages,  this  company  under  the  insolvent  laws  of  the 
state  of  Ohio,  made  what  purported  to  be  a  voluntary  assign- 
ment to  Edwin  M.  Lee,  as  its  assignee,  of  all  of  its  property. 
It  also,  on  the  same  day,  executed  a  special  deed  of  convey- 
ance wherein  it  was  recited  that  the  said  company  conveyed 
and  warranted  to  Edwin  M.  Lee  its  real  estate,  describing  it, 
situated  in  Lawrenceburg,  Dearborn  county,  Indiana,  to  be 
held  by  him  in  tnist  for  the  benefit  of  its  creditors;  the  real 
estate  described  in  this  latter  deed  being  the  same  which  the 
company  had  previously  mortgaged  to  Strasburger  and  Levi. 
On  February  22,  1896,  in  an  action  instituted  by  certain 
creditors  of  this  company,  in  the  circuit  court  of  Dearborn 
county,  Indiana,  appellee,  I^e,  was  by  said  court  appointed 
receiver  of  the  said  insolvent  company,  and  duly  qualified  as 
such,  and  thereupon,  by  permission  of  that  court,  he  insti- 
tuted this  action  therein,  making  Strasburger,  then  in  life, 
and  Levi,  together  with  the  said  G.  T.  Roots  Company  and 
its  said  assignee,  under  its  general  and  special  assignments, 
parties  defendant  to  the  action.  The  receiver,  by  his  action, 
invoked  the  judgment  of  the  court  in  his  favor  as  follows :  (1) 
To  set  aside  the  mortgages  executed  by  the  said  company  on 
August  6, 1895,  to  Strasburger  and  Levi.  (2)  To  set  aside  and 
have  declared  null  and  void,  the  two  assignment  deeds  hereto- 
fore mentioned,  made  by  the  company  on  the  said  6th  day  of 
August,  so  far  as  the  same  or  either  of  them  sought  to  assign 
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or  transfer  the  property  of  the  company,  situated  in  Dearborn 
county,  Indiana.  (3)  That  the  court  order  the  said  Dearborn 
county  real  estate  sold,  freed  from  the  said  mortgage  liens, 
and  in  the  event  the  said  liens  should  be  held  valid,  that  the 
same  attach  to  the  proceeds  arising  out  of  the  sale  of  the  said 
mortgaged  premises,  etc. 

All  the  parties  appeared  to  this  action  and  filed  their  an- 
swers thereto,  and  the  matters  and  things  involved  under  the 
issues  so  joined  were  submited  to  the  court  for  its  judgment. 
The  only  question,  however,  which  the  court  adjudicated 
upon  this  complaint  of  the  receiver  was  that  which  related  to 
the  validity  of  the  deeds  of  assignment,  so  far  as  the  same 
affected  the  property  situated  in  Dearborn  county,  Indiana, 
and  embraced  in  the  mortgages  of  Strasburger  and  Levi. 
Upon  this  question,  the  court  found  and  adjudged  that  the 
said  deeds  of  assignment  were  invalid,  and  did  not  convey 
any  right,  title,  or  interest  to  the  assignee  in  or  to  the  prop- 
erty of  the  company  situated  in  Dearborn  county,  Indiana, 
and  further  decreed  that  the  said  deeds  of  assignment 
be  set  aside  and  held  for  naught,  and  that  the  title  to  the 
said  property  be  held  to  be  as  fully  and  effectually  in  said 
company,  at  the  time  of  the  appointment  of  the  receiver  by 
the  Dearborn  Circuit  Court,  as  if  such  deeds  of  assignment 
had  not  been  made.  After  the  rendition  of  this  judgment, 
Strasbiu*ger  and  Levi  each  filed  a  cross-complaint  in  the  said 
action  against  the  receiver,  wherein  they  set  up  the  notes 
which  each  held  against  the  said  Roots  Company  and  also  the 
mortgage  executed  by  it  to  each  of  the  cross-complainants,  on 
the  6th  day  of  August,  1895,  to  secure  the  payment  of  saicl 
indebtedness. 

The  relief  which  each  sought  by  his  respective  cross-com- 
plaint, was  to  enforce  the  mortgage  lien  against  the  pro- 
premises,  and  each  cross-complainant  prayed  that  the  respect- 
ive lien  of  each,  under  his  mortgage,  be  protected  by  the 
court  in  the  distribution  of  the  proceeds  arising  out  of  the 
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sale  of  the  said  mortgaged  premises.  After  the  filing  of  his 
cross-complaint,  Samuel  Strasburger  died,  and  appellant  Na- 
than,  as  his  executor,  was  substituted  as  a  party  in  his  place 
and  stead.  The  receiver  then  filed  his  answer  to  each  of 
these  cross-complaints,  whereby  he  sought  to  defeat  the 
mortgages  and  have  them  adjudged  invalid  by  the  court 
upon  the  grounds  that  they  were  each  executed  by  the  said 
company  as  a  preference  to  said  complainants,  at  a  time  when 
the  company  had  become  insolvent,  and  had  decided  to  make 
an  assignment  of  its  property  for  the  benefit  of  its  creditors, 
and  that,  therefore,  by  the  laws  of  Ohio,  under  which  the 
company  had  been  incorporated,  as  construed  by  the  su- 
preme court  of  that  state,  it  was  forbidden,  under  the  cir- 
cumstances, to  execute  the  mortgages  in  controversy,  and  the 
prayer  was  that  each  of  these  instruments  be  declared  in- 
valid, and  that  the  cross-complainants  take  nothing  there- 
under. 

The  answer  of  the  receiver  to  each  of  the  cross-complaints 
was  held  sufficient  upon  demurrer,  and  the  said  complain- 
ants  replied  by  the  general  denial,  and  the  cause  being  at 
issue  between  the  said  parties,  was  submitted  to  the  court  for 
trial  and  upon  the  evidence  the  court  found  for  the  receiver 
upon  the  issues  joined  upon  the  cross-complaints  of  Stras- 
burger and  Levi,  to  the  effect  that  the  mortgages  in  contro- 
versy were  invalid,  and  did  not  constitute  a  lien  upon  the 
real  estate  therein  described,  nor  a  valid  charge  against  the 
proceeds  arising  out  of  the  sale  of  the  mortgaged  premises, 
and,  over  the  separate  motions  of  appellants  for  a  new  trial, 
wherein  they  each  assigned,  among  others,  as  reasons  there- 
for, that  the  finding  of  the  court  was  contrary  to  law  and  also 
contrary  to  the  e\ndence,  the  court  adjudged  and  decreed  the 
mortgages  to  be  invalid,  and  that  they  be  set  aside  and  held 
for  naught. 

From  this  judgment  appellants  have  appealed  to  this  court, 
and  their  separate  assignment  of  errors  calls  in  question  the 
ruling  of  the  court  upon  the  demurrers  to  the  answer  of  ap- 
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pellee  to  the  cross-complaint,  and  also  the  overruling  of 
their  respective  motions  for  a  new  trial.  The  evidence  is  in 
the  record  and  it  discloses,  among  others,  the  facts  heretofore 
stated.  What  might  be  denominated  the  charter  of  the  cor- 
poration in  question,  or,  rather,  the  governing  laws  of  the 
state  of  Ohio  relative  to  the  creation  of  corporations,  under 
which  this  company  seems  to  have  been  incorporated  and 
controlled,  were  introduced  in  evidence  by  the  appellee.  In 
addition  to  these  statutes,  the  opinion  of  the  supreme  court 
of  that  state,  in  the  case  of  Rouse  v.  Merchants  Nat.  Bank, 
decided  June  18,  1889,  and  reported  in  46  Ohio  St.  at  page 
493,  22  K  E.  293,  5  L.  R.  A.  378,  was  given  in  evidence 
upon  the  trial,  by  the  appellee.  The  holding  of  the  supreme 
court  of  Ohio  in  that  appeal  was  to  the  effect  that  a  corpora- 
tion organized  for  profit,  under  the  laws  of  Ohio,  after  it  had 
become  insolvent  and  had  ceased  to  prosecute  the  object  for 
which  it  was  created,  could  not,  by  giving  some  of  its  credit- 
ors mortgages  upon  its  corporate  property,  to  secure  the  pay- 
ment of  antecedent  debts,  create  a  valid  preference  in  their 
favor  over  other  creditors  of  the  insolvent  corporation,  or, 
over  a  general  assignment  thereafter  made  by  such  corpora- 
tion for  the  benefit  of  its  creditors. 

The  contention  of  counsel  for  appellee,  in  the  main,  is 
that,  as  the  G.  Y.  Boots  Company  was  an  Ohio  corporation, 
it  was  governed  by  the  laws  of  that  state;  that  the  laws  of 
Ohio  prohibited  it  from  executing  the  mortgages  to  appel- 
lants, under  the  circumstances,  as  it  did;  and  that  these  laws 
must  be  given  force  and  effect  by  the  courts  of  Indiana. 
Hence  it  is  insisted  that  the  right  of  appellants  to  enforce 
the  mortgages  in  dispute  was  properly  denied  by  the  lower 
court.  The  question,  as  counsel  for  appellee  propounded  it, 
is,  can  this  foreign  corporation  prefer  appellants,  in  the  exe- 
cution of  these  mortgages,  over  its  other  creditors,  when  its 
right  to  do  so  is  denied  by  the  laws  of  its  domicil  and  where, 
as  in  this  case,  the  persons  seeking  to  enforce  their  rights, 
under  the  preference  given,  are  citizens  of  the  same  state 
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under  whose  laws  the  corporation  was  created?  Reduced  to 
a  single  or  simple  proposition,  the  contention  of  counsel  for 
appellee  is  that  these  mortgages  were  executed  in  violation  of 
the  charter  of  the  company  or  governing  laws  of  Ohio  rela- 
tive  to  corporations  like  the  one  in  controversy,  as  such  char- 
ter  or  laws  have  been  construed  or  interpreted  by  the  su- 
preme court  of  that  state  in  its  decision  in  the  case  of  Rouse 
V.  Merchants  Nat.  Banky  46  Ohio  St.  493,  and  that  the  de- 
cision of  the  court  in  that  case  is  as  operative  and  controlling, 
under  the  circumstances,  in  Indiana  as  it  is  in  Ohio,  and  that 
the  rules  of  comity  required  the  Dearborn  Circuit  Court  to 
accept  the  principle  or  rule  therein  asserted  as  controlling 
upon  it,  and  by  reason  thereof  adjudge,  under  the  facts,  the 
mortgages  in  controversy  to  be  invalid,  and  deny  appellants' 
right  to  enforce  them. 

Counsel  for  the  respective  parties  in  this  appeal  have  fa- 
vored us  with  able  and  elaborate  briefs  in  which  they  have 
cited  numerous  authorities  which,  as  it  is  insisted,  support  the 
proposition  which  each  advances.  It  would,  however,  un- 
necessarily extend  this  opinion  were  we  to  review  or  com- 
ment upon  all  of  the  cases  referred  to;  hence,  we  content  our- 
selves with  such  authorities  as  support  the  principles  which, 
in  our  opinion,  are  controlling  upon  the  questions  involved 
in  this  cause.  It  is  a  well  affirmed  general  nile,  that  the  laws 
of  a  sister  state,  which  either  give  or  deny  the  power  to  con- 
tract, have  no  extra-territorial  force  or  effect  where  the  par- 
ticular contract  involved  relates  to  the  conveyance  or  encum- 
brance of  lands  situated  in  another  state  or  jurisdiction. 
Cochran  v.  Benton^  126  Ind.  58,and  authorities  there  cited. 
Such  conveyances  or  encumbrances  are  considered  as  being 
governed  by  the  law  of  the  situs  of  the  realty,  and  all  ques- 
tions relating  to  the  validity  thereof  are  to  be  determined 
according  to  that  law  and  not  according  to  the  law  of  the 
place  of  the  contract  or  of  the  domicil  of  the  contracting 
parties.  6  Thompson  on  Corp.,  section  7721;  Jones  on 
Mort.,  section  823;  Wharton  on  Conflict  of  Laws,  sections 
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273,  274;  Boehme  v.  Rally  61  N.  J.  Eq.  641,  26  AH.  832, 
and  authorities  there  cited. 

Another  mle  is  that  it  is  the  restrictions  or  prohibitions 
contained  in  the  charter  of  a  foreign  corporation  or  those  of 
the  governing  laws  of  the  state  where  it  is  organized,  in  rela- 
tion thereto,  which  follow  it  into  another  state.  It  is  such  re- 
strictions or  prohibitions,  as  a  general  principle,  and  these 
alone,  which,  under  the  rules  of  comity,  are  recognized  and 
enforced  in  other  jurisdictions,  and  not  the  general  legislation 
or  judicial  decisions  of  the  state  in  which  such  corporation  is 
oiganized.  The  general  laws,  regulations  or  decisions  of  the 
courts  of  a  sister  state  are  controlling  only  within  its  own 
limits,  and  such  state  has  no  power  to  give  them  force  or  ef- 
fect in  other  jurisdictions.  2  Morawetz  on  Corp.,  section 
967;  Warren  v.  First  Nat.  Bank,  149  LI.  9,  38  N.  E.  122, 
26  L.  R.  A.  746,  and  cases  there  cited;  Boehme  v.  Ball, 
supra ;  Bortan  v.  Brines-Chase  Co.,  175  Pa.  St.  209,  34  Atl. 
697. 

We  have  examined  the  statutes  of  Ohio,  introduced  in  evi- 
dence, which  relate  to  corporations  organized  thereunder, 
and  we  discover  nothing  therein  which  can  be  said  to  forbid 
or  prohibit  an  insolvent  corporation  of  that  state  from  mort- 
gaging its  corporate  property  or  assets  to  secure  a  bona  fide 
antecedent  indebtedness  of  its  own  and  thereby  prefer  one  or 
more  of  its  creditors  over  others.  If  it  appeared  in  this  case 
that  the  mortgages  in  question  were  executed  in  violation  of 
the  express  provisions  of  any  of  these  statutes  or  that  the 
power  or  right  of  the  company  to  execute  the  mortgages  de- 
pended upon  a  construction  placed  upon  a  statute  of  that 
state  by  its  highest  court,  quite  a  different  question  would  be 
presented  for  our  decision.  That  an  insolvent  corporation,  in 
like  manner  as  an  insolvent  natural  person,  may,  at  common 
law,  execute  a  mortgage  upon  its  property  to  some  of  its  cred- 
itors, and  thereby  create  a  preference,  is  a  well  settled  propo- 
sition. See  Cook  on  Stock  and  Corporation  Law,  section 
779;  Angell  &  Ames  on  Corp.,  section  187,  page  168;  2 
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Morawetz  on  Corp.,  section  802;  1  Beach  on  Corp.,  sec- 
tion 358;  Levering  v.  Bimely  146  Ind.  645.  Blackstone, 
in  his  commentaries,  asserts  that  it  is  necessarily  and 
inseparably  incident  to  every  corporation  aggregate  that 
it  has  the  power  to  sue  or  be  sued,  implead  or  be  impleaded, 
grant  or  receive  by  its  corporate  name,  and  do  all  other  acta 
as  may  a  natural  person.  1  Blackstone's  Commentaries 
(Cooley's  ed.)  *  page  475.  In  2  Cook  on  Corp.,  section 
691,  it  is  said:  "Corporations,  unless  restricted  by  their 
charters  or  by  general  statutes,  may  make  assignments  for 
the  benefit  of  creditors  to  the  same  extent  that  individuals 
may.  In  making  the  assignment,  the  corporation  may  make 
preferences  for  one  or  more  creditors  over  others,  or  of  one 
class  of  creditors  over  other  classes.  A  preference  by  the 
directors  of  themselves  is  generally  held  to  be  fraudulent." 
By  section  3879  R.  S.  1881,  section  5098  Burns  1894,  the 
legislature  of  this  State  has  removed  all  doubt  as  to  the 
right  or  power  of  a  foreign  corporation,  organized  for  a  like 
purpose  as  the  one  in  this  case,  to  acquire  lands  in  this  State 
and  mortgage  the  same.  This  statute  is  an  affirmative  per- 
mission by  the  State  to  foreign  corporations,  organized  for 
manufacturing  and  mining  purposes,  to  purchase  and  hold 
real  property  in  this  State  for  the  purpose  of  its  business  and 
to  convey  or  mortgage  the  same,  as  corporations  of  this  State, 
organized  for  similar  purposes,  may  do.  It  is  true  that  this 
statute  is  not  intended  to  confer  any  power  or  right  upon  a 
foreign  corporation  which  is  denied  to  it  by  its  charter  or  the 
governing  laws  of  the  place  of  its  organization  and  domicil. 
As  to  the  rights  mentioned  in  the  statute  cited,  it  is  simply 
permissive  and  may  be  said  to  be  but  a  recognition  of  the* 
rules  of  comity  existing  between  sister  states.  There  is  no 
question  but  what  the  indebtedness  secured  by  these  mort- 
gages is  a  legitimate  and  bona  fide  one  in  all  respects  and  is 
such  as  the  company  was  fully  authorized,  under  the  laws  of 
Ohio,  to  contract  or  incur.  Neither  can  it  be  said  that  a  pref- 
erence, created  thereby  in  favor  of  Strasburger  and  Levi,  was 
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a  part  of  the  assignment  made  by  the  company  on  August  6, 
1895.  That  assignment,  as  we  have  seen,  was  adjudged  by 
the  lower  court  to  be  invalid,  and  of  no  effect,  so  far  as  it  at- 
tempted to  assign  or  transfer  property  owned  by  the  company 
situated  in  Dearborn  county,  Indiana;  and  the  mortgaged 
premises  apparently  remained  under  the  dominion  of  the 
company,  after  the  execution  of  the  mortgages,  for  a  period 
of  over  six  months,  until  the  appointment  of  the  receiver  by 
the  Dearborn  Circuit  Court  on  February  22,  1896.  The 
power  of  this  corporation,  under  the  circumstances,  to  make 
the  mortgages  and  thereby  prefer  these  creditors  over  others, 
is  not  prohibited,  as  we  have  seen,  by  the  statutes  of  its  own 
state;  neither  is  it  denied  by  the  rules  of  the  common  law  nor 
the  laws  of  this  State.  The  situs  of  the  mortgaged  premises 
being  in  Indiana,  it  is  evident,  under  the  circumstances,  that 
the  parties  to  the  mortgages,  at  the  time  of  their  execution, 
must  have  contemplated  their  enforcement,  if  necessary,  in 
the  courts  of  this  State.  If  these  mortgages  are  to  be  ad- 
judged invalid  and  the  right  of  appellants  to  enforce  them 
denied  by  the  courts  of  this  State,  these  results  must  follow  by 
virtue  of  the  rule  announced  and  adopted  by  the  supreme 
court  of  Ohio  in  RotLse  v.  Merchants  Nat,  Banhf  46  Ohio 
St.  493.  In  that  decision,  the  court  did  not  construe  or 
interpret  any  statute  of  that  state  in  relation  to  the  execution 
of  a  mortgage  by  an  insolvent  corporation.  The  court  therein 
expressly  recognized  the  fact  that  decisions  of  the  higher 
courts  of  other  jurisdictions  are  conflicting  in  respect  to  the 
question  in  dispute  in  that  appeal,  and  the  court  expressly 
admits  that  it  is  one  of  first  impression  so  far  as  that  court  is 
concerned,  and  therefore,  it  is  said,  that  it  is  at  liberty  to 
adopt  the  rule  which,  in  its  judgment,  best  coincides  with 
justice  and  right.  The  rule  adopted  by  the  court  in  the  case 
in  question,  and  the  one  which  controlled  the  question  there* 
in  involved,  is  but  an  application  of  the  equitable  principle 
which  arises  out  of  what  is  denominated  ''The  trust  fund 
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doctrine/'  The  foundation  upon  which  this  rule  or  doctrine, 
Bs  recognized  in  the  Bouse  case,  and  which  now  prevails  in 
Ohio  and  other  states,  is  said  to  rest,  is  that  the  assets  or  prop- 
erty of  a  corporation,  when  it  becomes  insolvent  and  has 
ceased  to  be  a  going  concern,  eo  instante  become  a  trust  fund 
for  the  benefit  of  its  creditors  and,  under  the  circumstances, 
its  officers,  being  trustees  for  all  of  its  creditors,  cannot  law- 
fully dispose  of  or  encumber  the  property  otherwise  than  for 
the  equal  benefit  of  all  of  its  creditors.  This  doctrine  or  rule 
does  not  prevail  in  this  jurisdiction  and  this  court  has  de- 
clined to  accept  or  enforce  it.  See  Henderson  v.  Indiana 
Trust  Co.y  143  Ind.  661;  First  Nat.  Bank,  etc.,  v.  Dovetail^ 
etc.y  Co.,  143  Ind.  534;  Levering  v.  Bimel,  146  Ind.  545; 
First  Nat.  Bank,  etc.,  v.  Dovetail,  etc.,  Co.,  143  Ind.  550.  In 
the  case  last  cited,  on  page  553  of  the  opinion,  this  court 
said:  "The  expression  that  'the  property  of  a  corporation 
constitutes  a  'trust  fund'  for  its  creditors,'  only  means  that 
when  the  corporation  is  insolvent  and  a  court  of  equity  has 
taken  possession  of  its  assets  for  administration,  such  assets 
must  be  appropriated  to  the  payment  of  its  debts  before  dis- 
tribution to  its  stockholders,  but  as  between  the  corporation 
itself  and  its  creditors,  the  corporation  does  not  hold  its  prop- 
erty in  trust  or  subject  to  a  lien  in  favor  of  the  creditors  in 
any  other  sense  than  does  an  individual  debtor."  In  the  ap- 
peal of  Levering  v.  Bimel,  146  Ind.  545,  on  page  553  of  the 
opinion,  we  said:  "As  between  the  corporation  and  its  cred- 
itors, it  cannot,  in  reason,  be  said  that  the  relation  is  any- 
thing more  than  that  of  debtor  and  creditor.  The  relation  of 
trustee  and  cestui  que  trust  does  not  exist  so  as  to  create  a 
lien  upon  its  assets  in  favor  of  the  creditor,  in  any 
other  sense  than  applies  to  an  individual  debtor."  While 
the  decision  of  the  Ohio  court,  in  the  case  in  controversy,  is 
controlling  in  that  jurisdiction  upon  like  questions,  when  pre- 
sented, it,  as  we  have  seen,  can  have  no  extra-territorial  ef- 
fect. It  has  merely  a  local  application,  and  the  courts  of  this 
State  are  not  required  to  follow  it  and,  by  reason  thereof,  de- 
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clare  invalid  the  mortgages  in  dispute^  and  deny  appellants' 
right  to  enforce  them.  In  addition  to  the  authorities  here- 
tofore cited  on  this  point,  see  Rhawn  v.  PearcCy  110  111.  350. 

While  we  may  and  do  yield  great  respect  to  the  decisions 
of  the  supreme  court  of  Ohio,  still  we  are  not  bound  to  ac- 
cept them  as  governing  us  in  the  administration  and  applica- 
tion of  legal  or  equitable  principles.  It  is  true  that  the  con- 
struction placed  upon  a  statutory  law  by  the  courts  of  its  own 
state,  will,  by  virtue  of  the  rules  of  comity,  be  followed  by 
the  courts  of  a  sister  ^ate  in  cases  in  which  such  statute  may 
be  involved,  but,  as  heretofore  stated,  the  construction  of  a 
statute  was  not  involved  in  the  House  case,  but  the  question 
presented  to  the  court  in  that  appeal  depended  for  its  solution 
upon  the  view  which  the  court  might  take  in  regard  to  the 
equitable  rule  or  trust  fund  doctrine.  It  is  certainly  manifest 
and  well  supported  by  authority  that  neither  the  principles 
of  equity  nor  the  common  law,  as  they  may  be  expounded  by 
the  supreme  court  of  Ohio,  are  binding  upon  this  court,  but, 
in  the  administration  of  justice,  we  must  adhere  to  and  fol- 
low our  own  decisions  or  precedents  in  which  such  principles 
are  exposed  or  expounded  so  far,  at  least,  as  we  consider  such 
decisions  sound  and  correct.  This  rule  is  well  affirmed  by 
the  courts  of  other  states.  BL  Nicholas  Banky  etc.y  v.  State 
Nat.  Bank,  128  N.  Y.  26,  27  N.  E.  849,  13  L.  R.  A.  241, 
and  cases  there  cited. 

The  fact  that  the  creditors  in  this  cause  are  nonresidents 
of  this  State,  and  citizens  of  the  state  of  Ohio,  can  exert  no 
influence  over  the  question  as  here  presented.  By  the*  rule 
approved  by  this  court  in  Catlin  v.  Wilcox,  etc.,  Co.,  123  Ind. 
477,  8  L.  R.  A.  62,  it  is  asserted  that  when  a  citizen  of  an- 
other state  is  once  properly  in  court  and  accepted  as  a  suitor, 
neither  the  law  nor  the  court  administering  the  law,  will  ad- 
mit any  distinction  between  such  a  suitor  and  one  who  is  a 
resident  or  a  citizen  of  its  own  state.  "Before  the  law  and 
its  tribunals,  there  can  be  no  preference  of  one  over  the 
other." 
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Tested  by  the  rules  prevailing  in  this  State,  as  expounded 
and  settled  by  our  own  decisions,  relative  to  the  validity  of 
mortgages  given  in  good  faith  by  an  insolvent  corporation 
upon  its  corporate  property,  to  secure  a  bona  fide  antecedent 
indebtedness,  we  are  constrained,  under  the  facts,  to  uphold 
the  validity  of  the  mortgages  in  controversy.  Under  the  evi- 
dence, the  judgment  of  the  lower  court  ought  to  have  been 
in  favor  of  appellants  upon  the  issues  tendered  by  the  cross- 
complaints.  The  judgment  rendered  by  the  trial  court  in  fa- 
vor of  appellee  upon  the  issues  joined  upon  appellants'  cross- 
complaints,  is  therefore  reversed,  and  the  cause  is  remanded 
to  the  lower  court  with  instructions  to  grant  appellants  a  new 
trial  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Baker,  J.,  did  not  participate  in  this  decision. 


Bondurant  et  al.  v.  Armey  et  al. 

■jgg  g^i  [No.  18,828.    Filed  March  7,  1899.] 

164  «W  DRAJN6.—Coiwf ruction  in  Two  or  More  Countie9,—JurisdieHon  of 
County  CommissionerB, — Where  a  petition  was  filed  in  Koeciiisko 
county  for  the  oonstruotion  of  a  ditch  having  its  source  in  Kosciusko 
county  and  its  terminus  in  Marshall  county,  and  for  an  arm  of  such 
ditch  having  its  source  in  St.  Joseph  cotmty,  the  petition  in  so  far 
as  it  relates  to  the  construction  of  the  arm  was  properly  dismissed 
for  want  of  jurisdiction,  under  section  24  of  the  ao«  of  April  31, 
1881.    pp,  246,247^ 

Same. — Construction  in  Two  or  More  Counties, — Joint  Session  of 
County  Commissioners, — Where  a  petition  filed  for  the  construction 
of  a  ditch  extending  into  two  counties,  and  for  an  arm  of  such  ditch 
extending  into  a  third  county,  was  dismissed  in  so  far  as  it  related 
to  the  oonstruotion  of  the  arm,  it  was  not  necessary  in  a  joint 
session  of  the  county  commissioners  that  the  third  county  be 
represented,    pp.  £47,  24S, 

Sams. — Failure  of  Viewers  to  Report, — Where  viewers  were  appointed 
and  ordered  to  report  on  a  proposed  drain  lit  the  March  term  of 
court,  but,  with  the  knowledge  and  acquiescence  of  the  petitioners, 
did  not  report  until  the  September  term,  an  extension  of  time  for 
good  cause  shown  having  been  granted  both  at  the  March  and  the 
June  terms,  does  not  amount  to  an  abandonment  of  the  petition. 
p,S4S. 
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From  the  Elkhart  Circuit  Court.     Affirmed. 

Charles  P.  Drummondy  for  appellants. 
S.  J.  NoHh,  J.  H.  Brubakery  J.  M.  Van  Fleet  and  V.  W. 
Van  Fleet,  for  appellees. 

Hadley,  J. — This  proceeding  was  begun  before  the 
countj  commissioners  for  the  construction  of  a  public  ditch, 
under  the  act  of  1881,  in  the  counties  of  Kosciusko,  St.  Joseph 
and  Marshall.  The  petition  was  filed  by  appellees  November 
22,  1894,  in  the  office  of  the  auditor  of  Kosciusko  county, 
the  countj  containing  the  head  and  source  of  the  proposed 
ditch,  as  required  by  section  5677  Bums  1894,  section 
4308  Horner  1897.  The  petition  prayed  for  the  construc- 
tion of  a  main  ditch,  having  its  source  in  Kosciusko  county 
and  terminus  in  Marshall  county,  and  for  an  arm  having  its 
source  in  St.  Joseph  county  and  terminus  in  the  main  ditch  in 
Marshall  county. 

Such  proceedings  were  had  thereon  that,  on  the  4th  day  of 
December,  1894,  three  viewers  were  appointed  to  meet  three 
viewers  each  from  St.  Joseph  and  Marshall  counties,  on  the 
12th  day  of  December,  1894,  to  commence  the  view,  and 
were  ordered  to  file  their  report  in  each  county  at  least  four 
weeks  before  the  regular  March  term  of  commissioners' 
court  1895.  At  the  March  term,  1895,  the  viewers  ap- 
peared, and  represented  to  the  commissioners,  that  on  ac- 
count of  deep  snows,  inclement  weather,  and  other  causes, 
they  had  been  unable  to  complete  the  view,  and  requested 
further,  time  to  make  their  report.  Time  was  granted  until 
the  June  term  following,  and  a  transcript  of  the  request  and 
order  sent  to  Marshall  and  St.  Joseph  counties.  At  the  June 
term  following,  of  the  board  of  commissioners  of  Kosciusko 
county,  the  petitioners  dismissed  their  petition,  so  far  as  it  re- 
lated t^  the  construction  of  the  arm  having  its  source  in  St. 
Joseph  county.  And  at  the  same  term,  the  viewers  again 
reported  their  inability  to  complete  the  view,  and  make  their 
report  at  that  term,  and  thereupon  the  commissioners  granted 
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them  till  the  September  tenn  to  make  their  report.  A  trans- 
cript of  the  order  of  continuance  was  sent  to  the  commission* 
ers  of  Marshall  county. 

September  3,  1895,  the  viewers  filed  their  report,  pending 
which  appellants  filed  their  remonstrance  and  the  commis- 
sioners of  Kosciusko  county  set  the  remonstrance  for  hearing 
September  11,  1895,  and  requested  the  board  of  commission- 
ers of  Marshall  county  to  meet  and  set,  conjointly  with  them, 
in  the  hearing  of  said  remonstrance.  September  11th  the 
board  of  commissioners  of  each  of  the  counties  of  Kosciusko 
and  Marshall  met,  and,  while  sitting  jointly  in  said  cause  in 
Kosciusko  county,  appellants  moved  the  dismissal  of  the  peti- 
tion, and  an  abatement  of  said  ditch  proceedings,  which  mo- 
tion was  sustained  by  said  joint  session,  and  said  petition  was 
dismissed.  From  the  judgment,  dismissing  their  petition,  ap- 
pellees appealed  to  the  Kosciusko  Circuit  Court,  and  filed 
their  appeal  bond,  approved  as  required  by  law.  The  cause 
was  sent  by  the  Kosciusko  Circuit  Court,  on  change  of  venue 
to  the  Elkhart  Circuit  Court.  In  the  Elkhart  Circuit  Court, 
appellants  renewed  their  motion  to  dismiss  the  petition  for 
want  of  jurisdiction,  which  motion  was  overruled,  and  final 
judgment  thereon,  that  said  cause  be  remanded  to  the  board 
of  commissioners  of  Kosciusko  county,  with  instructions  to 
set  aside  the  order  dismissing  said  petition  and  for  further 
proceedings. 

The  action  of  the  Elkhart  Circuit  Court,  in  overruling  ap- 
pellants' motion  to  dismiss  appellees'  petition,  is  the  only 
question  properly  presented  for  decision.  Appellants'  chief 
contention  is  that  the  dismissal  of  appellees'  petition  by  the 
commissioners  of  Kosciusko  county,  at  their  June  term  1895, 
so  far  as  the  same  related  to  the  construction  of  the  arm  hav- 
ing its  source  in  St.  Joseph  county,  carried  with  it  the  in- 
tegrity of  the  whole  petition  for  a  ditch;  that  the  proposed 
main  ditch,  and  its  St.  Joseph  arm,  constituted  a  single  ditch, 
and  an  abandonment  of  the  arm,  in  legal  effect,  was  an  aban- 
donment of  the  whole  proceeding.     We  cannot  agree  with 
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appellants  in  this  contention.  The  main  ditch  described  as 
having  its  source  in  Kosciusko  county,  and  mouth  or  terminus 
in  Marshall  county,  would  carry  a  volume  of  water,  distinct 
and  independent  of  the  ditch  proposed  to  have  its  source  in 
St.  Joseph  county.  Because  the  latter  is  described  as  an  arm 
of  the  former,  does  not  deprive  it  of  its  character  as  a  ditch, 
and  becaiise  it  empties  its  waters  into  the  channel  of  the  for- 
mer, can  make  no  difference.  The  Ohio  is  a  tributary  of  the 
Mississippi  but  none  the  less  a  river,  and  the  Mississippi  is  a 
river  independent  of  its  tributary.  Likewise,  a  ditch  may  be 
an  arm,  but  none  the  less  a  ditch,  and  if  the  jurisdiction  over 
the  entire  ditch  shall  be  in  the  county  of  its  source,  and  we 
Lave  in  one  petition  a  prayer  for  two  ditches,  each  with  a 
separate  and  independent  source  in  different  counties,  which 
court  shall  have  the  jurisdiction?  It  is  clear  that  the  legis- 
lature never  intended  any  such  question  to  arise. 

The  original  petition,  as  filed,  was  subject  to  legal  objeo- 
tion  for  the  very  reason  that  it  proposed  the  construction  of 
two  ditches  with  separate  and  independent  sources,  in  differ- 
ent counties,  and  presenting  the  absurd  proposition  of  giving 
to  the  commissioners  of  Kosciusko  county  jurisdiction  over 
the  drainage  of  lands  in  St.  Joseph  and  Marshall  counties,  by 
a  ditch  that  in  no  sense  aided,  or  affected  in  any  way,  the 
drainage  of  lands  in  the  former  county.  If  to  effect  the 
drainage  of  lands  in  St.  Joseph  county,  it  was  necessary  to 
construct  a  channel  into  Marshall  county,  that  could  be  of  no 
possible  concern  to  the  commissioners  of  Kosciusko  county, 
and  was  a  subject  over  which  they  had  no  jurisdiction.  It 
follows,  therefore,  that  the  dismissal  by  the  commissioners  of 
Kosciusko  county  of  that  part  of  appellees'  petition  that  re- 
lated to  the  construction  of  the  arm  in  St.  Joseph  and  Mar- 
shall counties,  injured  no  one,  and  was  only  a  formal  renun- 
ciation of  a  jurisdiction  they  never  had,  and  in  no  way  im- 
paired the  validity  of  the  petition  for  the  construction  of  the 
main  ditch. 

It  is  next  insisted  that  after  the  consideration  of  the  peti- 
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tion  and  appointment  of  viewers^  there  was  no  joint  action 
by  the  commissioners  of  Kosciusko,  St.  Joseph,  and  Marshall 
counties,  and  hence  no  legal  action.  The  record  shows  that 
after  the  report  of  the  viewers  had  been  filed  in  September, 
1895,  the  commissioners  of  Kosciusko  and  Marshall  county 
met,  and  the  joint  session  entertained  and  sustained  appel- 
lants' motion  to  dismiss  appellees'  petition.  It  was  entirely 
immaterial  that  the  commissioners  of  St  Joseph  county 
failed  to  join.  In  fact,  it  would  have  been  improper  to  have 
permitted  them  to  take  part  in  such  joint  session. 

Finally,  it  is  urged  that  the  motion  to  dismiss  the  petition 
should  have  been  sustained  for  the  reason  that  the  viewers 
failed  to  make  their  report  iour  weeks  before  the  March 
term,  1895,  as  ordered  by  the  commissioners,  and  failed 
thereafter  to  make  it  until  the  September  term,  1895,  and 
that  such  failure,  with  the  knowledge  and  acquiescence  of 
the  petitioners,  was  in  law  an  abandonment  of  their  petition. 
There  is  no  merit  in  this  contention.  The  record  shows  that 
the  viewers  at  each,  the  March  and  June  terms,  petitioned 
the  commissioners  for  an  extension  of  time  for  good  cause 
shown,  and  if  they  had  found  it  impossible  to  complete  their 
work,  for  the  reasons  stated,  rather  than  being  in  default, 
they  did  exactly  what  the  law  required  them  to  do.  Bohr  v. 
NeuenschwandeVf  120  Ind.  449.  And  it  has  been  frequently 
held  that  a  litigant  shall  not  be  prejudiced  by  the  failure  of 
others  to  do  their  duty.  Denton  v.  Thompsonf  186  Ind.  446- 
451,  and  cases  cited. 

The  circuit  court  committed  no  error  in  overruling  appel- 
lants' motion  to  dismiss  appellees'  petition,  and  remanding 
the  cause  to  the  commissioners  of  Kosciusko  county,  with 
instructions  to  set  aside  their  order  dismissing  said  petition 
and  for  further  proceedings.    We  find  no  error  in  the  record. 

Judgment  affirmed. 

Baker,  J.,  was  absent. 
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Anderson  et  al.  v.  Johnson  et  al. 

[No.  18,896.    FUed  Maich  8,  1899.] 

Highways.  —  Change  of  Location, — RaUroad  Cro$8ing$. — Instrue- 
turns. — In  the  trial  of  an  action  to  change  the  location  of  a  public 
highway,  which  had  been  established,  but  not  opened,  the  court  in 
one  instruction  told  the  jury  that  the  highway  proposed  to  be 
vacated  must  cross  the  railroad  at  grade  and  not  under  it ;  in  another 
that  such  highway  may  be  carried  under  the  railroad,  if  that  be  the 
most  convenient  manner  of  crossing;  and  in  another  instruction 
informed  the  jury  that  it  could  not  be  judicially  determined  what 
kind  of  a  crossing  will  be  constructed  across  the  railroad  on  the 
line  of  the  highway  sought  to  be  vacated.  The  highway  sought  to 
be  vacated,  as  shown  in  the  petition  therefor,  crosses  the  railroad 
at  grade.  Held,  That  the  first  instruction  correctly  stated  the  law, 
and  that  the  second  and  third  were  in  direct  conflict  therewith,  and 
erroneous,    pp.  t49'251. 

SAMB.^Estabiishment— Petition, '-RaUroad  Crosnng.  —  Where  a 
petition  for  the  establishment  of  a  public  highway  which  crosses 
a  railroad  right  of  way  does  not  ask  for  a  crossing  under  the  tracks, 
it  will  be  held  to  be  a  petition  for  the  location  of  a  highway  to  cross 
the  railroad  tracks  at  grade,  where  the  construction  thereof  under 
the  railroad  would  require  the  removal  of  a  fill  and  the  construction 
of  a  bridge  or  other  support  for  the  tracks,    p.  261. 

From  the  LaPorte  Circuit  Court.     Reversed, 

John  n.  Bradley y  for  appellants. 

Monks,  C.  J. — It  appears  from  the  record  that  a  public 
highway  had  been  established  by  the  board  of  commissioners 
of  LaPorte  county,  but  that  the  same  had  never  been  opened 
and  worked,  and  that  this  proceeding  was  brought  by  appel- 
lants to  change  the  location  of  said  highway.  The  highway 
sought  to  be  vacated,  called  the  ''West  Eoad,"  and  the  pro- 
posed highway,  called  the  "East  Road,"  cross  the  track  and 
right  of  way  of  a  railroad,  but  at  different  places.  This  is  the 
second  appeal  of  said  cause.  Johnson  v.  Andersothy  143  Ind. 
493.  After  the  cause  was  returned  to  the  court  below,  the 
same  was  tried  by  a  jury,  and  a  verdict  returned  in  favor  of 
appellees,  and  over  a  motion  for  a  new  trial  a  judgment  was 
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rendered  against  appellants.  The  only  error  assigned  caUs 
in  question  the  action  of  the  court  in  overruling  appellants' 
motion  for  a  new  trial. 

It  is  insisted  that  the  instructions  given  by  the  court  to  the 
jury  were  so  inconsistent  and  conflicting  that  they  confused 
and  misled  the  jury,  instead  of  aiding  them  in  arriving  at  a 
verdict.  By  the  fifth  instruction  given  at  the  request  of  the 
appellants,  the  court  informed  the  jury  that  the  highway  es- 
tablished by  the  board  of  commissioners,  known  as  the  "West 
Road,"  crossed  the  railroad  at  grade,  and  not  over  or  under 
the  tracks. 

The  court  also  gave  instructions  four  and  six  asked  by  ap- 
pellees, as  follows:  (4)  "If  the  condition  of  the  grade  of  the 
railroad  and  of  the  ground  on  each  side  thereof  is  such  at  the 
intersection  of  the  line  of  either  of  the  highways  proposed  to 
be  vacated  or  located  that  the  best  and  most  convenient  man- 
ner of  carrying  said  highway  across  the  line  of  said  railroad 
company's  right  of  way  would  be  by  constructing  a  tunnel 
under  the  railroad,  it  would  be  proper  for  the  crossing  to  be 
made  in  such  a  manner;  and  this  you  should  take  into  con- 
sideration in  determining  the  question  as  to  the  public  utility 
of  the  proposed  change." 

(6)  "In  this  case  it  cannot  be  judicially  determined  as  to 
just  what  kind  of  crossing  shall  or  will  be  constructed  acroaa 
the  right  of  way  of  the  railway  company  on  the  line  of  either 
the  road  proposed  to  be  vacated,  or  the  road  sought  to  be  lo- 
cated in  lieu  thereof,  as  stated  in  the  petition;  yet  it  is  to  be 
presumed  that,  when  such  a  crossing  is  constructed,  it  will  be 
done  in  a  proper  manner,  so  as  to  afford  security  to  life  and 
property,  and  not  unnecessarily  impair  its  usefulness,  or  in- 
jure the  franchises  of  the  railroad  company." 

The  court,  by  said  instructions,  informed  the  jury  that  it 
is  the  law  of  the  case :  (1)  The  west  highway — ^the  one  pro- 
posed to  be  vacated — ^must  cross  the  railroad  at  grade,  and 
not  under  it.  (2)  The  west  highway  may  be  carried  under 
the  railroad,  if  that  be  the  most  convenient  manner  of  crosa- 
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Ing.  (3)  It  cannot  be  judicially  determined  what  kind  of  a 
crossing  will  be  constructed  over  the  right  of  way  of  the  rail- 
road company  on  the  line  of  the  west  highway  proposed  to 
be  vacated. 

The  evidence  shows  that  at  the  point  where  the  west  high- 
way— the  one  proposed  to  be  vacated — crosses  said  right  of 
way  there  is  a  fill,  and  that  at  a  point  ten  feet  north  of  the 
north  line  of  the  right  of  way  the  ground  is  about  eleven  feet 
below  the  railroad  track  or  grade,  and  at  the  south  line  of 
the  right  of  way  the  ground  is  about  fifteen  and  fifty-one 
hundredths  feet  below  the  said  grade. 

Where  the  east  or  proposed  highway  crosses  the  north  line 
of  the  right  of  way  the  ground  is  eight  and  fifty-one  hun- 
dredths feet  below  the  grade,  and  where  it  crosses  the  south 
line  of  the  right  of  way  the  ground  is  only  a  little  lower  than 
the  grade. 

To  construct  a  crossing  under  the  railroad  track  for  the 
west  highway  would  require  the  removal  of  the  earth  sup- 
porting the  tracks  to  the  width  of  the  highway,  and  the  con- 
struction of  a  bridge  or  other  support  for  the  tracks  over  said 
highway.  In  such  case,  unless  the  petition  asks  for  an  under- 
crossing,  and  the  order  establishing  the  highway  provides 
therefor,  the  crossing  is  at  grade.  The  petition  in  this  case 
for  the  establishment  of  the  east  highway  does  not  ask  for  a 
crossing  under  the  tracks,  and  it  is,  therefore,  a  petition  for 
the  location  of  a  highway  to  cross  the  railroad  tracks  at  grade. 
The  west  highway — ^the  one  proposed  to  be  vacated — as  de- 
scribed in  said  petition,  crosses  the  railroad  tracks  at  grade. 
It  follows  that  the  fifth  instruction  correctly  stated  the  law  to 
the  jury.  The  fourth  and  sixth  instructions  were  in  direct 
conflict  therewith,  and  therefore  erroneous. 

The  court  erred  in  overruling  the  motion  for  a  new  trial. 
Judgment  reversed,  with  instructions  to  sustain  appellants^ 
motion  for  a  new  trial,  and  for  further  proceedings  not  in 
conflict  with  this  opinion. 
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^_^'  [No.  18,518.    Filed  March  9,  1899.] 

EuflCUTlON  Salb. — Purchase  by  Judgment  Creditor.-^Seeret  Equities. 
— A  judgment  creditor  who  in  good  faith  buys  land  at  an  execution 
sale  on  his  own  judgment  takes  the  land  free  from  prior  secret 
eqtdties  of  which  he  had  no  notice  in  like  manner  as  a  stranger 
purchaser.  Boling  v.  Hotoell,  89  Ind.  829,  Petry  v.  Ambrosher^  100 
Ind.  610,  Tarhington  t.  Purvis,  128  Ind.  182,  Orb  v.  Coapstick,  186 
Ind.  818,  and  Shirk  v.  Thomas,  121  Ind.  147,  in  so  far  as  thej  may 
be  deemed  to  affirm  the  contrary  doctrine,  are  disapproved. 

From  the  Grant  Superior  Court.     Reversed, 

Moon  &  Wolf  J  for  appellant. 

B.  r.  St.  John  and  W.  H.  CharleSy  for  appellees. 

Bakeb,  J. — Suit  to  foreclose  vendor's  lien.  Appellees  con- 
veyed lands  to  one  Claybom  Highley  and  took  his  unsecured 
note  therefor.  Afterwards  appellant  recovered  judgment 
against  the  grantee  and  caused  execution  to  issue.  The  aher- 
ifi  levied  on  the  lands  in  question.  At  the  sale,  appellant  was 
the  purchaser.  When  the  time  for  redemption  expired,  she 
received  a  sheriff's  deed  for  the  lands. 

Complaint  in  two  paragraphs.  The  first  is  sUent  concern- 
ing notice  to  appellant  of  appellees'  equity.  The  second 
charges  that  appellant  had  notice  before  receiving  the  sher- 
iff's deed.  Appellant's  several  demurrers  for  want  of  facts 
were  overruled.  A  demurrer  was  sustained  to  an  answer  of 
appellant's,  in  which  she  averred  that  she  bid  at  the  sale,  paid 
the  costs,  and  receipted  the  sheriff  for  the  full  amount  of  her 
judgment,  without  knowledge  or  notice  of  appellees'  claim. 
Judgment  for  appellees  after  trial  on  issues  completed  by  an- 
swers of  general  denial  and  payment  and  reply  denying  pay- 
ment. 

The  question  is:  Does  a  judgment  creditor,  who  in  good 
faith  buys  at  a  proper  execution  sale  on  his  own  valid  judg- 
ment, take  the  land  subject  to  prior  secret  equities? 
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The  lien  of  a  judgment  attaches  only  to  the  actual  interest 
of  the  debtor  in  the  land.  While  the  judgment  remains  un- 
executed, .the  lien  may  be  subordinated  to  any  pribr  equity, 
though  secret;  for  the  creditor  pays  or  surrenders  nothing  to 
or  for  the  debtor,  and  continues  to  hold  against  the  debtor  his 
full  claim,  which  the  court  has  merely  changed  from  a  cause 
of  action  into  a  judgment. 

A  security  for  an  antecedent  debt  will  be  upheld  between 
the  parties;  but  the  taker  will  not  be  protected  against  prior 
set^ret  equities,  because  he  parts  with  nothing. 

But  a  purchaser  who  pays  the  owner  the  value  of  the  land 
takes  the  title  clear  of  equities  of  which  he  has  no  notice. 

And  a  creditor  who,  without  notice,  cancels  a  preexisting 
debt  in  consideration  of  his  debtor's  conveying  him  land,  is  a 
good  faith  purchaser  for  value.  To  hold  that  the  debtor  may 
sell  his  land  to  a  stranger  and  turn  over  the  purchase  price 
(money,  notes,  goods,  land)  to  his  creditor  in  satisfaction  of 
the  debt,  whereby  the  creditor  is  free  from  claimants  of  se- 
cret equities;  and  to  hold  that  the  creditor,  if  the  debtor  con- 
veys the  land  to  him  in  payment  of  the  debt,  is  liable  to  be 
affected  by  secret  equities, — is  to  approve  the  roundabout 
and  involved,  and  to  condemn  the  straight  and  simple, 
method  of  accomplishing  the  same  result, — ^using  the  land  to 
pay  the  debt. 

A  good  faith  purchaser,  other  than  the  judgment  creditor, 
at  a  proper  execution  sale  on  a  valid  judgment,  who  pays  the 
sheriff  the  amount  of  his  bid,  acquires  all  the  right,  title  and 
interest  in  the  land  sold  (except  redemption)  that  the  judg- 
ment debtor  could  have  conveyed  to  him  by  deed  of  bargain 
and  sale.  As  to  secret  equities,  he  stands  on  the  same  footing 
with  the  good  faith  purchaser  for  value  from  the  apparent 
owner  of  land.  In  both  cases,  the  purchaser  irrevocably 
parts  with  his  money,  relying  and  having  the  right  to  rely  on 
getting  not  merely  what  the  debtor  actually  owns,  but  what 
from  the  public  records  he  apparently  owns.  In  either 
case, — before  the  debtor   himself   conveys,  or   before   the 
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sheriff  conveys  for  him, — ^the  holder  of  the  prior  secret 
equity  has  had  it  in  his  power  to  prevent  any  one's  being  mia- 
led  by  the  false  situation.  If  either  the  subsequent  pur- 
chaser or  the  holder  of  the  secret  equity  must  suffer  or  be 
postponed,  it  should  be  the  latter,  since  his  initiative  made 
delusion  by  the  debtor's  apparent  circumstances  possible. 

What,  now,  is  the  position  of  the  judgment  creditor  who 
purchases  at  a  proper  execution  sale  on  his  own  valid  judg- 
ment? (The  premises  exclude  the  question  of  the  effect  upon 
the  judgment  creditor  of  irregularities  in  the  proceedings.) 
The  authorities  holding  that  he  is  not  a  good  faith  purchaser 
for  value  seem  to  be  based  upon  either  or  both  of  two  propo- 
sitions: that  he  has  parted  with  nothing, — ^has  not  changed 
his  position  for  the  worse;  and  that  he  will  not  be  permitted 
to  urge  a  claim  that  rises  higher  than  the  source  of  his  right 
(by  that,  meaning  the  lien  of  his  judgment). 

The  judgment  creditor  purchaser  has  parted  with  value 
and  has  changed  his  position  for  the  worse.  He  has  paid  to 
the  sheriff  the  amount  of  his  bid  in  cash,  actually  or  con- 
structively; for,  if  he  merely  receipts  for  payment  of  his 
judgment  in  whole  or  in  part,  the  transaction  in  contempla- 
tion of  law  is  the  same  as  if  he  had  paid  the  sheriff  in  cash  and 
the  sheriff  had  paid  him  in  cash.  His  payment  is  just  as  irrev- 
ocable as  that  of  a  stranger  purchaser.  His  right  to  vacate 
the  satisfaction  of  the  judgment  is  no  greater  than  that  of  a 
stranger  purchaser.  (And  under  section  765  R.  S.  1881, 
section  777  Burns  1894,  section  765  Horner  1897,  there 
can  be  no  right  of  that  kind  in  the  present  case,  for  defects  in 
the  proceedings  and  want  of  title  in  the  debtor  are  excluded 
from  the  question,  by  the  facts.)  If  the  judgment  creditor 
purchaser  does  not  pay  at  the  time  of  the  sale,  he  is  liable  to 
judgment  for  the  amount  of  the  bid,  and  damages,  interest 
and  costs,  like  any  other  purchaser.  Section  760  R.  S.  1881, 
section  772  Burns  1894,  section  760  Homer  1897. 

He  has  also  changed  his  position  for  the  worse,  if  he  is  not 
to  be  permitted  to  hold  under  the  execution  sale  the  same  as  a 
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stranger  purchaser.  The  debtor  may  have  directed  the  sher- 
ifl  to  levy  upon  the  very  land  that  was  subject  to  the  secret 
equity.  Manifestly  the  judgment  creditor  without  notice  is 
ethically  as  innocent  in  bidding  as  is  the  stranger.  By  the  sale, 
the  execution  becomes  fundus  officio  and  the  judgment  cred- 
itor has  lost  the  lien  of  his  execution  upon  the  goods  and  chat- 
tels of  his  debtor.  By  the  sale,  the  judgment  is  satisfied  pro 
tanto  and  the  judgment  creditor  has  lost  the  lien  of  his  judg- 
ment upon  the  other  lands  of  his  debtor. 

But,  it  is  said,  he  may  not  urge  a  claim  of  higher  value 
than  the  source  of  his  right,  that  is,  his  judgment  lien.  Why 
not? 

If  an  innocent  stranger  pays  for  a  deed,  he  acquires  the  ap- 
parent title  of  the  grantor  and  the  holder  of  the  secret  equity 
will  not  be  heard  to  say  aught  against  it.  That  is,  the  pur- 
chaser gets  mor^  than  the  debtor  had.  Stronger  than  the 
innocent  stranger's,  however,  are  the  equities  of  the  judg- 
ment creditor  purchaser  without  notice.  For  the  holder  of 
the  secret  equity  has  less  opportunity  to  protect  himself 
against  the  stranger  than  he  has  against  the  judgment  cred- 
iter;  since  he  may  have  no  means  of  ascertaining,  even  by  the 
exercise  of  the  highest  vigilance,  to  whom  his  secret  trustee 
is  about  to  convey,  but  it  is  only  his  own  inaction  that  can 
prevent  his  learning  of  the  judgment  before  sale, — ^in  time  to 
subordinate  the  lien  to  his  rights.  Shall  equity  oflFer  a  pre- 
mium for  sloth?  If  not,  then  the  judgment  creditor  pur- 
chaser should  likewise  take  more  than  the  debtor  had. 

If  an  owner  of  an  antecedent  debt  cancels  in  good  faith  the 
obligation  in  consideration  of  a  deed  from  his  debtor,  he 
takes  the  title  free  from  secret  equities.  That  is,  the  pur- 
chaser gets  more  than  the  debtor  had.  Shall  the  private,  may- 
be secret,  extinguishment  of  the  debt  be  held  of  more  exalted 
worth  in  equity  than  the  law's  public  and  open  satisfaction 
thereof?  If  not,  then  the  judgment  creditor  purchaser  should 
likewise  take  more  than  the  debtor  had. 

If  a  stranger  without  notice  buys  at  execution  sale,  his 
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purchase  cuts  off  secret  claims  against  the  land.  That  is,  the 
purchaser  gets  more  than  the  debtor  had.  The  law  does  not 
prohibit,  but,  on  the  contrary,  encourages  the  judgment  cred- 
itor to  bid;  for  it  is  in  the  interest  of  >the  law's  execution  of 
the  judgment  and  to  the  advantage  of  the  debtor  that  he 
should  compete  with  the  other  bidders.  If  a  stranger  pur- 
chases, the  sheriff  pays  over  the  money  to  the  judgment 
creditor  who  thereby  receives  satisfaction  out  of  property  on 
which  his  judgment  may  not  have  been  actually  a  lien.  Shall 
equity  accredit  the  circuitous,  and  discredit  the  direct,  means 
to  the  same  end?  If  not,  then  the  judgment  creditor  pur- 
chaser should  likewise  take  more  than  the  debtor  had. 

It  is  a  misapprehension  to  say  that  the  rights  of  a  judg- 
ment creditor  purchaser  arise  from  the  judgment  lien  and 
therefore  continue  subject  to  prior  secret  equities.  His  posi- 
tion as  purchaser  is  in  no  sort  of  legal  privity  with  his  position 
as  judgment  creditor.  When  the  sale  is  made,  he  ceases  to  be 
a  judgment  creditor.  His  rights  thenceforward  are  those  of 
a  purchaser  at  execution  sale.  The  contention  that  the  rights 
of  a  purchaser  at  execution  sale  are  one  thing  if  he  is  a 
stranger  and  another  if  he  is  the  judgment  creditor  is  untena* 
ble  in  reason. 

The  decisions  of  this  court,  upon  analysis,  are  found  in 
conformity  with  these  principles. 

In  Catherwood  v.  Watson,  65  Ind.  576,  the  facts  were 
these:  Daniel  Watson  bought  land  with  his  wife's  money 
and  took  title  in  his  own  name.  Subsequently  Catherwood 
obtained  judgment  against  one  Mills  on  which  Daniel  became 
replevin  bail.  The  land  was  sold  on  execution  to  satisfy  the 
judgment  and  Catherwood  purchased.  Mrs.  Watson  sued  to 
quiet  title.  Catherwood  had  no  notice  of  her  claim  till  after 
the  execution  sale.  It  was  held  that  Catherwood  was  entitled 
to  the  land  clear  of  Mrs.  Watson's  secret  equity. 

It  appears  in  RooJeer  v.  Booker,  75  Ind.  571,  that  Samuel 
Rooker  used  money  of  his  wife  in  buying  land  and  took  title 
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in  his  own  name.  His  mfe  had  instructed  him  to  bnj  the 
land  for  their  daughter  Mary.  Samuel  recognized  the  trust 
and  made  a  will  devising  the  land  to  Mary.  In  Samuel's  lif e^ 
time  the  Farmers'  Friend  Manufacturing  Company  recov- 
ered judgment  against  Samuel  and  bought  the  land  at  execu- 
tion sale  on  its  judgment.  The  company  had  no  notice 
of  Mary's  equities.  Within  the  year  of  redemption,  the  com- 
pany sold  its  certificate  of  sale  to  James  Rooker,  who  knew 
about  the  claims  of  Mary.  After  James  received  a  sheriff's 
deed,  the  guardian  of  Mary,  her  father  having  died  in  the 
meantime,  brought  suit  to  quiet  title.  It  was  decided  that 
the  company  was  a  good  faith  purchaser  for  value,  and  that, 
the  rights  of  the  parties  having  been  fixed  by  the  execution 
sale,  James's  knowledge  of  Mary's  equities  at  the  time  he 
bought  the  certificate  was  immaterial. 

MUner  v.  Eylandj  77  Ind.  458.  Hyland  bought  realty 
with  his  wife's  money  and  took  title  in  his  own  name.  Mil- 
ner  and  others  recovered  judgments  against  Hyland  on  which 
executions  were  issued  and  levied  on  the  land.  Milner  be- 
came purchaser  at  the  sheriff's  sale,  which  was  made  in  part 
to  satisfy  Milner's  own  judgment.  By  the  decision,  Milner 
was  fully  protected  against  the  secret  equity  of  Mrs.  Hyland. 

Vitito  V.  HamiUonf  86  Ind.  137.  A  mortgage  was  made 
to  appellee,  in  which  the  land  intended  to  be  encumbered  was 
not  described.  The  same  landowner  later  executed  a  mort- 
gage to  appellant,  in  which  the  same  mistake  occurred.  Ap- 
pellant brought  suit  against  the  mortgagor  to  reform  and 
foreclose.  Appellee  was  not  a  party.  At  the  sale,  appellant 
was  the  purchaser,  without  notice  of  appellee's  equity.  Sub- 
sequently appellee  brought  suit  to  reform  and  foreclose,  but 
appellant  was  not  a  party.  At  the  sale,  appellee  was  the  pur- 
chaser. Held,  that  appellant's  purchase  at  his  own  sale  cut 
off  appellee's  prior  secret  equity. 

In  the  ejectment  case  of  Pierce  v.  Spear,  94  Ind.  127,  the 
title  resulting  from  an  execution  sale  at  which  the  judg- 
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ment  creditor  was  the  purchaser  was  determined  to  be  the 
paramount  one. 

Decisions  to  the  same  effect  in  other  jurisdictions  abound. 
Tennant  v.  Watson^  58  Ark.  252,  24  S.  W.  495;  Netvman  v. 
Davi^y  24  Fed.  609;  Foorman  v.  Wallace^  75  Cal.  552,  17 
Pac.  680;  RiUy  v.  MaHinelliy  97  Cal.  575,  21  L.  E.  A.  33, 
33  Am.  St.  R  209,  32  Pac.  579;  Doyle  v.  Wade,  23  Fla.  90, 
1  South.  516;  Columbus  Buggy  Co,  v.  Craves,  108  HI.  459; 
HoUoway  v.  PlatneVy  20  Iowa  121,  89  Am.  Dec.  517;  Butter- 
field  V.  Walshy  21  Iowa  99;  Walker  v.  EUtoUy  21  Iowa  529; 
Ettenkeimer  v.  NorthgraveSy  75  Iowa  28,  39  N.  W.  120; 
Parker  v.  Prescotty  87  Me.  444,  32  Atl.  1001;  Foodcard  v. 
Sartwelly  129  Mass.  210',Luton  v.Sopery  94  Mich.  202,  53  N. 
W.  1054;  Adams  v.  BuchanaUy  49  Mo.  64;  Condit  v.  TFtZ- 
«on,  36  N.  J.  Eq.  370;  Voorhis  v.  Fe^ferreZf,  43  K  J.  Eq. 
644,  12  Atl.  533;  Wood  v.  Chapiuy  13  N.  T.  509,  67  Am, 
Dec.  62;  Wood  v.  Morehousey  45  K  Y.  368,  376;  Barto  v. 
Banky  15  Hun  11;  Paine  v.  Moorelandy  15  Ohio  436; 
Sternberger  v.  Raglandy  57  Ohio  St.  148,  48  N.  E.  811; 
Grace  v.  Wade,  45  Tex.  529;  Reynolds  v.  HaskinSy  68  Vt. 
426,  35  Atl.  349;  Bayley  v.  Greenleafy  7  Wheat.  46.  The 
decisions  in  Arkansas,  Florida,  IHinois,  New  Jersey  and 
Texas  apparently  are  controlled  by  statutes  ranking  judg- 
ment creditors  with  subsequent  purchasers  for  value. 

The  cases  of  Gifford  v.  Bennetty  75  Ind.  528,  Wert  v. 
Nayhi'y  93  Ind.  431,  and  Adams  v.  Vanderbecky  148  Ind. 
92,  holding  that  stranger  purchasers  at  execution  sales  and 
cancelers  of  antecedent  debts,  without  notice,  are  innocent 
purchasers,  are  also  authoritative  in  principle.  The  state- 
ments in  Boling  v.  Howelly  93  Ind.  329,  Petry  v.  Ambroshery 
100  Ind.  510,  Tarkington  v.  PurviSy  128  Ind.  182,  and  Orb 
V.  Coapsticky  136  Ind.  313,  in  so  far  as  they  may  be  deemed 
to  aflBrm  that  the  holder  of  an  antecedent  debt  who  cancels 
his  claim  for  a  conveyance  of  land  from  his  debtor  takes  sub- 
ject to  secret  equities  of  which  he  had  no  notice,  are  disap- 
proved. 
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Against  the  decisions  in  which  was  directly  involved  the 
very  question  that  arises  in  the  present  appeal,  no  authority 
to  the  contrary  in  this  State  has  been  cited,  nor  has  an  ex- 
tended investigation  discovered  one.  There  are,  however, 
several  instances  of  obiter  dicta. 

In  Rooker  v.  RookeVy  75  Ind.  571,  and  Vitito  v.  Hamr 
iUoTiy  86  Ind.  137,  the  expressions  of  dissent,  by  force  of  the 
term,  are  excluded  from  the  decisions. 

In  Carnahan  v.  YerkeSy  87  Ind.  62,  67,  the  following  lan- 
guage was  used:  "An  execution  creditor  who  bids  off  prop- 
erty at  a  sale  upon  his  own  execution,  and  applies  the  bid  to 
the  payment  of  his  own  judgment,  is  not  regarded  as  a  bona 
fide  or  innocent  purchaser."  The  statement  is  incomplete, 
because  silent  as  to  notice.  Applied  to  a  judgment  creditor 
purchaser  with  notice  of  the  prior  equity,  it  is  right;  to  one 
without  notice,  wrong.  The  facts  in  the  case  disclose  that  the 
judgment  creditor  purchaser  had  notice,  prior  to  the  execu- 
tion sale,  of  the  senior  rights  of  his  adversary.  The  quotation 
must  be  limited, — or  regarded  as  dictum. 

In  Shirk  v.  Thomas^  121  Ind.  147,  153,  it  was  said: 
'*Rooker  v.  Rookery  75  Ind.  571,  Qifford  v.  Bennetty  75  Ind. 
528,  Vitito  V.  Eamiltony  86  Ind.  137,  ♦  ♦  ♦  have,  in- 
deed, been  overruled  and  must  be  regarded  as  without  force. 
*  *  *  The  great  weight  of  authority,  evidenced  by  our 
own  well  considered  cases,  *  *  *  is  that  a  judgment 
creditor  who  buya  at  his  own  sale  obtains  only  the  interest 
which  the  judgment  debtor  had  in  the  property  at  the  time 
the  judgment  was  entered.'^ 

The  facts  were  these :  Albert  Tyner,  on  August  1,  1884, 
owned  certain  land.  That  day  he  deeded  it  to  James  Tyner. 
The  deed  was  recorded  in  May,  1885.  On  December  6, 
1884,  James  Tyner,  for  full  value,  deeded  the  land  to  Shirk's 
ancestor.  This  deed  was  recorded  February  18,  1885. 
Shirk's  ancestor  went  into  possession  under  his  deed,  and 
Shirk  was  in  possession  at  the  time  of  the  sale  under  Thomas's 
judgment.    On  October  28,  1884,  Thomas  caused  a  writ  of 
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attachment  to  issue  against  Albert  Tyner  on  the  ground  of 
bis  nonresidencj.  The  writ  was  levied  on  the  land  in  ques- 
tion. January  8,  1885,  Thomas  recovered  judgment  in  at- 
tachment. July  7,  1886,  order  of  sale  was  issued.  July  31, 
1886,  sale  occurred  and  Thomas  bought.  Xeither  James 
Tyner  nor  Shirk's  ancestor  nor  Shirk  had  any  notice  of  the 
attachment  proceedings.  The  deed  from  Albert  Tyner  had 
been  on  record  fourteen  months,  and  Shirk  and  his  ancestor 
had  been  in  possession  of  the  land  nineteen  months,  before 
Thomas  purchased  at  the  execution  sale. 

When  it  was  determined  that  the  rights  of  Thomas  as 
holder  of  a  judgment  in  attachment  were  no  greater  than 
those  of  the  holder  of  an  ordinary  judgment,  and  were  there- 
fore subordinate  to  prior  equities,  the  case  was  ended.  Thomas 
could  not  be  an  innocent  purchaser  at  any  sort  of  a  sale  that 
occurred  more  than  a  year  after  he  had  notice  of  the  prior 
deeds.    The  quoted  proposition  is  pure  dictum. 

Nor  does  one  of  the  seventeen  cases  cited  in  Shirk  y. 
ThomaSy  121  Ind.  147,  as  supportive  of  the  dictum  uphold  it. 
In  White  v.  Wilson^  6  Blackf.448,  a  misdescription  in  a  mort- 
gage was  corrected  against  judgment  creditors,  not  against 
purchasers  at  execution  sale.  In  GlideweU  v.  Spaugh,  26 
Ind.  319,  the  right  of  a  purchaser  at  execution  sale  was  held 
inferior  to  the  right  of  one  in  possession  under  an  unrecorded 
deed  at  the  time  of  the  sale.  Possession  was  notice.  In  Wat- 
kins  V.  JoneSy  28  Ind.  12,  the  controversy  was  between  a  wife 
who  sought  to  enforce  a  secret  trust  against  her  husband  and 
a  judgment  creditor  of  the  husband.  No  question  concerning 
rights  under  execution  sales  was  involved.  Nor  did  the  ques- 
tion arise  in  T roost  v.  Davis,  31  Ind.  34,  wherein  the  holder 
of  a  prior  equity  sought  to  enjoin  an  execution  sale.  In 
Hampson  v.  Fally  64  Ind.  382,  Fall  sent  money  to  his  mother 
with  which  to  buy  land  for  him.  She  took  title  in  her  own 
name,  and  subsequently  mortgaged  the  land  to  one  Vawter, 
who  knew  of  the  trust,  Vawter,  for  value,  transferred  the 
mortgage  to  Hampson,  who  got  a  deed  through  foreclosure. 
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Hampson  had  no  notice  of  Fall's  equity.  Hampson's  title  was 
held  to  be  paramount.  There  was  no  sheriff's  sale  in  Montir 
cello  Hydraulic  Co.  v.  Loughry,  72  Ind.  562.  The  holder  of 
a  prior  equitable  lien  enjoined  a  judgment  creditor  from  pro- 
ceeding to  execution  sale  on  his  judgment.  In  Jones  v. 
BhoadSy  74  Ind.  510,  it  appears  that  Castor  devised  his  lands 
to  Daniel  Bhoads,  a  stranger.  The  heirs  of  Castor  brought 
an  action  to  set  aside  the  will.  A  compromise  was  made,  un- 
der which  the  court  entered  judgment  that  the  will  was  valid, 
the  heirs  quitclaimed  to  Daniel,  and  Daniel  gave  his  notes  se- 
cured by  mortgage  on  the  devised  lands  to  Jones  as  trustee  of 
the  heirs  for  the  full  value  of  the  lands.  Jones  as  trustee 
later  got  a  deed  through  foreclosure.  Before  the  notes  and 
mortgage  were  executed,  Fatten  had  recovered  against  Dan- 
iel Khoads  a  judgment,  on  which  Jacob  Rhoads  became  re- 
plevin bail.  After  the  foreclosure  sale,  Jacob  paid  Patton, 
caused  execution  to  issue,  and  bought  at  the  sale.  Jacob  was 
not  a  party  to  the  foreclosure  proceedings.  On  Jones's  suit 
to  quiet  title,  Jacob  prevailed  because  the  judgment  lien  at- 
tached to  the  land  before  the  mortgage  lien  did.  In  Sharpe 
V.  Davis,  76  Ind.  17,  an  ineffectual  effort  was  made  to  hold, 
by  virtue  of  a  sheriff's  deed,  land  to  which  the  title  never  was 
in  the  judgment  debtor  and  for  which  the  defendant  had  a 
recorded  deed  before  the  execution  sale  occurred.  The  same 
dictum  appears  in  the  opinion,  however.  Judgment  credit- 
ors m  Boyd  v.  Anderson^  102  Ind.  217,  failed  to  prevent  the 
reformation  of  a  prior  deed  made  by  the  judgment  debtor.  In 
Heberd  v.  WineSy  105  Ind.  237,  a  wife  quieted  her-equitable 
title  against  a  judgment  creditor  of  her  husband  who  held  the 
legal  title  in  trust  for  her.  Blair  v.  Smith,  114  Ind.  114, 
was  a  case  of  collusion  between  husband  and  wife  to  defraud 
the  husband's  creditors,  and  the  rights  of  purchasers  at  execu- 
tion sale  were  in  no  way  involved.  In  Miller  v.  Noble,  80 
Ind.  527,  Miller,  at  his  own  execution  sale  on  judgment 
against  the  widow  of  John  Xoble,  purchased  land  that  the 
widow  took  imder  the  statute.    She  had  married  again  before 
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the  judgment  was  rendered.  After  her  death  during  cov- 
erture, the  Noble  children  recovered  the  land  from  Miller. 
The  case  presents  no  question  of  secret  equities.  Hays  v. 
Reger,  102  Ind.  524,  concerned  solely  the  subjection  of  a 
judgment  lien  to  a  prior  equity.  In  Foltz  v.  Wert^  103  Ind. 
404,  the  purchaser  at  execution  sale  had  constructive  notice, 
and  his  assignee  both  constructive  and  actual  notice,  of  the 
prior  equities.  Wright  v.  Tichenory  104  Ind.  185,  decides 
that  a  sale  upon  a  judgment  against  the  husband  alone  does 
not  convey  the  interest  of  the  wife.  The  case  does  not  per- 
tain in  the  least  to  the  relation  between  purchasers  at  execu- 
tion sale  and  holders  of  prior  secret  equities.  In  Wright  v. 
JoneSy  105  Ind.  17,  creditors  of  a  widower  unsuccessfully 
sought  to  subject  one-third  of  his  deceased  wife's  land  in  fee 
to  the  liens  of  their  judgments  in  spite  of  her  will  to  the  con- 
trary made  in  pursuance  of  an  agreement  between  the  hus- 
band and  wife.  Taylor  v.  Duesierbergy  109  Ind.  165,  was  a 
stdt  by  a  creditor  of  a  husband  to  set  aside  as  fraudulent  a 
deed  to  his  wife.  No  question  arose  that  related  to  rights  un- 
der execution  sales. 

The  statement  in  Shirk  v.  Thomas  that  the  cases  of 
Booker  v.  Rookery  Gifford  v.  Bennett  and  Vitito  v.  Hamilton 
have  been  overruled  is  wholly  gratuitous.  They  enunciate 
principles  that  are  founded  in  reason;  they  are  not  opposed 
by  any  decision  in  this  State  on  the  same  or  similar  facts; 
they  flow  with  the  current  of  modem  authority;  and  they 
certainly  are  not  overborne  by  the  dissent  in  the  Rooker  and 
Vitito  cases  nor  by  the  obiter  dicta  in  Sharpe  v.  DaviSy  Car- 
nahan  v.  YerkeSy  and  Shirk  v.  Thomas. 

Judgment  reversed,  with  instructions  to  sustain  the  demin^ 
rer  to  each  paragraph  of  complaint. 
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Whiteman  et  al.  v.  Whiteman  et  al. 

[No.  17,787.    Filed  March  10,  1890.] 
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WiLLJL^Laient  Ambiguity. — Extrinne  Evidence. — Where  the  writer     JJ] 

of  a  will  wrote  the  preamble,   "Whereas,  I,  ,  on  the    """ 

18th  da  J  of  October,  1800,  made  my  last  will  and  testament  of  that 
date,  do  herebj  declare  the  following  to  be  a  codicil  to  the  same," 
evidence  was  properly  admitted  to  show  that  the  writer  wix>te 

**18th  day  of  October^  instead  of day  of  February;  that  the 

will  written  on  the day  of  February  was  fully,  and  in  all  of  its 

material  parts,  copied  into  and  incorporated  in  the  instrument 
written  October  18th,  and  that  the  will  referred  to  in  the  preamble 
thereof  was  destroyed  at  the  request  of  the  testator,  and  in  his 
presence,    pp.  t6J^ft72. 

Same. — Latent  Ambiguity. — Extrineie  Evidence, — CodiciL — Parol  evi- 
dence is  admissible  in  a  suit  to  contest  the  validity  of  a  will  to 
show  that  the  preamble  thereof  purporting  to  be  a  codicil  to  a  will 
of  the  same  date  was  intended  to  refer  to  a  will  of  a  previous  date 
which,  after  writing  such  preamble,  was  copied  therein,  and  then 
destroyed  at  the  request  of  testator,  and  in  his  presence,  pp. 
272'g7J^ 

ShXK.—Evidence.—ExeeutOT  om  Witneu, — ^The  executor  of  a  will  is  a 
competent  witness  in  support  of  the  will  as  to  matters  accruing 
during  the  lifetime  of  the  testator,    p.  S7J^ 

Instructions.— WTi^n  Corred  as  Applied  to  One  Iseue. — Giving  an 
instruc^on  correct  in  form  and  substance  as  to  one  of  the  issues  in 
the  cause,  not  purporting  to  apply  to  other  issues,  and  directing 
the  jury  to  find  for  the  defendant  if  that  issue  was  determined  in 
his  favor,  is  not  reversible  error,  where  the  jury  was  properly 
instructed  as  to  the  other  issues  in  the  cause  in  subsequent  instmo- 
tions  given,    pp.  t74^£76 

Saxs. — laettee  Upon  Which  There  Woe  no  Evidence—The  court  is 
not  required  to  instruct  the  jury  as  to  issues  upon  which  there  was 
no  evidence,    p.  277. 

Saxb. — waie.^'Ijow  of  Memory. — No  error  was  committed  in  refus- 
ing  to  instruct  the  jury  in  the  trial  of  an  action  to  contest  a  will 
that  a  person  who  has  lost  his  memory  is  incapable  of  making  a 
valid  will,    pp,  £78.  ^ 

Saxb. — Abettaxi  Rides  of  Law.— The  court  is  not  bound  to  give  in- 
structions  which  state  mere  abstract  rules  of  law,  without  ezplana* 
tion  or  qualification,   p.  S78. 

From  the  Vigo  Circuit  Court.     Afjfirmed. 
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8.  R.  HamiU,  J.  0.  McNutt,  J.  D.  Early  and  A.  M. 
ginsy  for  appellants. 

Geo.  W.  Kleiser,  J.  H.  Kleiser,  J.  E.  Lamb^  J.  T.  Beasley, 
8.  B.  Davis,  8*  M.  Reynolds  and  Oeo.  M.  Davisy  for  appel- 
lees. 

DowiJHo,  J. — ^This  is  a  suit  to  contest  the  validity  of  a 
■will.  The  grounds  of  the  contest  are:  (1)  That  the  testator 
was  of  unsound  mind;  (2)  that  the  will  was  unduly  exe- 
cuted; (3)  that  the  instrument  is  not  a  will,  but  a  codicil  to 
a  will  which  was  revoked;  and  (4)  that  the  instrument  is 
not  a  will,  but  a  codicil  to  a  will  which  has  not  been  admitted 
to  probate  in  any  court. 

Issues  were  formed,  and  a  trial  by  jury  resulted  in  a  ver^ 
diet  in  favor  of  the  validity  and  due  execution  of  the  will.  A 
motion  for  new  trial  was  overruled,  appellants  excepted,  and 
judgment  was  rendered  ratifying  the  probate  of  the  will. 
From  this  judgment  the  contestors  appeal. 

The  facts  are  these:  Ellis  O.  Whiteman  was  a  childless 
widower,  possessed  of  real  and  personal  property  of  the  prob- 
able value  of  $17,000,  situated  in  Vigo  coimty,  Indiana, 
where  he  resided.  During  the  latter  part  of  his  life  he  was 
afflicted  with  a  painful  and  incurable  disease,  which  rendered 
him  almost  helpless.  Some  time  in  February,  1890,  he  sent 
for  one  Murphy,  a  justice  of  the  peace,  with  whom  he  was  in- 
timately acquainted,  and  instructed  him  to  prepare  his  will. 
Murphy  wrote  the  instrument,  agreeably  to  the  directions 
given  him  by  Whiteman,  and  it  was  executed  by  the  latter  in 
the  presence  of  two  witnesses,  who  subscribed  it  at  his  re- 
quest. This  will  was  delivered  by  Whiteman  to  Murphy  for 
safe-keeping.  On  the  18th  of  October,  1890,  Whiteman 
again  sent  for  Murphy,  and  told  him  he  wished  to  give  to 
Richard  M.  Doty  and  Elizabeth  Doty  each  the  sum  of  $300, 
and  that  this  should  be  done  by  a  codicil  to  his  will.  Murphy 
returned  to  his  home  to  get  the  will  executed  in  February, 
1890,  and  brought  that  will  to  Whiteman.    Murphy  began 
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the  preparation  of  the  proposed  codicil  to  this  will,  and  when 
he  had  written  the  words,  "Whereas  I,  Ellis  O.  Whiteman, 
on  the  18th  day  of  October ^  1890j  made  my  last  will  and  tes- 
tament of  that  date,  do  hereby  declare  the  following  to  be  i^ 
codicil  to  the  same,"  Whiteman  interrupted  him  and  said, 
"Why  just  copy  the  other  (referring  to  the  will  of  February, 
1890)  and  put  those  two  clauses  in  it,  and  that  will  be  all 
right."  Murphy  then  proceeded  to  copy  the  will  of  Feb- 
ruary, 1890,  without  change,  except  that  the  two  clauses  giv- 
ing to  Richard  M.  Doty  and  Elizabeth  Doty  $300  each  were 
inserted.  By  mistake,  Murphy  had  written  the  words,  ^^ISth 
day  of  October,  1890/'  instead  of  "February  — ,  1890."  The 
instrument,  when  completed,  was  signed  by  Whiteman  in  the 
presence  of  two  witnesses,  who,  at  his  request,  subscribed  it 
in  his  presence.  Whiteman  thereupon  directed  Murphy  to 
take  the  will  of  February,  1890,  to  the  stove,  and  let  him  see 
him  bum  it,  and  Murphy  did  so,  Whiteman  remarking  at  the 
time,  that  he  "didn't  want  to  have  but  one  will  in  existence." 
He  also  told  Murphy  to  take  the  instrument  just  executed  to 
his  home,  and  keep  it.  Ko  persons  were  present  when  this 
paper  was  executed,  excepting  Whiteman,  Murphy,  and  the 
subscribing  witnesses.  Whiteman  died  December  19,  1890; 
and  after  his  death  no  will,  or  writing  purporting  to  be  a  will, 
excepting  the  instrument  so  executed  by  him  on  the  18th  day 
of  October,  1890,  was  found  among  his  pape^,  or  elsewhere. 
There  was  no  proof  that  he  made  any  will  on  the  18th  of  Oc- 
tober, 1890,  except  the  will  in  question. 

In  the  993  pages  of  testimony  contained  in  the  record  we 
find  the  usual  conflict  of  statement  among  the  witnesses  as  to 
the  condition  of  the  mind  of  the  testator,  but  no  evidence  as 
to  the  procuration  of  the  will  by  the  exercise  of  undue  influ- 
ence by  any  person.  It  is  urged  on  behalf  of  appellants  that 
the  court  erred  in  admitting  extrinsic  evidence  "to  contradict 
and  impeach'^  the  writing  executed  October  18,  1890,  and 
claimed  by  appellees  to  be  the  last  will  and  testament  of  Ellis 
O.  Whiteman ;  that  it  erred  in  giving,  of  its  own  motion,  in- 


266  SUPREME  COURT  OF  INDIANA, 

Whiteman  v.  Whiteman. 

struction  numbered  two,  and  in  refusing  to  give  instruction 
numbered  eighteen  asked  for  by  appellants.  Several  minor 
questions  are  discilssed  in  the  brief  of  appellants'  counsel,  but 
they  will  not  require  further  mention. 

The  entire  instrument,  which  had  previously  been  admit- 
ted to  probate  as  the  last  will  of  Ellis  O.  Whiteman,  and 
which  is  the  subject  of  controversy  here  (omitting  the  various 
devises  and  legacies)  is  in  these  words: 

"Whereas  I,  Ellis  O.  Whiteman,  on  the  18th  day  of  Octo- 
ber, eighteen  hundred  and  ninety,  made  my  last  will  and  tes- 
tament of  that  date,  do  hereby  declare  the  following  to  be  a 
codicil  to  the  same:  I  do  hereby  give  and  bequeath,'' 
etc.     *     *     * 

"I  hereby  nominate  and  appoint  James  F.  Murphy,  execu- 
tor of  this  my  last  will  and  testament,  hereby  authorizing  and 
empowering  him  to  compromise,  adjust,  release,  and  dis- 
charge, in  such  manner  as  he  may  deem  proper,  the  debts 
and  claims  due  me.  I  do  also  authorize  and  empower  him,  if 
it  shall  become  necessary,  in  order  to  pay  my  debts,  to  sell 
by  private  sale,  or  in  such  manner,  upon  such  terms  of  credit, 
or  otherwise,  as  he  may  think  proper,  all  or  any  part  of  my 
real  estate,  and  deeds  to  purchasers  to  execute,  acknowledge, 
and  deliver  in  fee  simple.  I  hereby  revoke  all  former  wills 
by  me  made." 

"In  testimony  hereof,  I  have  hereunto  set  my  hand  and 
seal  this  18th  day  of  October  in  the  year  1890." 

[Signed]  "Ellis  O.  Whitekan." 

"Signed  and  acknowledged  by  said  Ellis  O.  Whiteman  as 
his  last  will  and  testament  in  our  presence." 

"Witnesses:  .  Carl  Kbietenstein, 

Lemuel  M.  Hopewell.** 

From  a  very  early  day,  the  courts  have  found  it  necessary 
to  apply  with  extreme  rigor  the  rules  excluding  extrinsic  ev- 
idence aflFecting  the  construction  of  ^vills,  or  the  correction  of 
alleged  mistakes  therein.  The  opportunities  for  fraud  and 
the  temptations  to  perjury  which  would  be  afforded  by  a  re- 
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laxation  of  these  rules  forbid  any  deviation  from  the  spirit 
and  manner  in  which  they  have  constantly  been  insisted  upon 
and  enforced.  We  have  no  inclination  to  abrogate  or  disre- 
gard any  of  these  wise  and  indispensable  restrictions,  and  we 
believe  that  cases  of  particular  hardship  arising  from  their  ap- 
plication are  less  to  be  deprecated  than  the  general  inconve- 
nience and  peril  which  would  ensue  upon  their  lax  or  irregu- 
lar enforcement.  These  rules,  however,  have  always  been 
held  subject  to  certain  reasonable  exceptions,  and  it  is  import- 
ant in  every  instance  to  determine  whether  the  case  falls  with- 
in the  rule  or  within  the  exception.  In  Lord  Cheyney^s  Case^ 
5  Coke  68,  "Sir  Thomas  Cheyney,  Knt  Lord  Warden  of  the 
Cinque  Ports,  1  Eliz.,  made  his  will  in  writing,  and  thereby 
devised  to  Henry,  his  son,  divers  manors,  and  to  the  heirs  of 
his  body,  the  remainder  to  Thomas  Cheyney,  of  Woodley, 
and  to  the  heirs  male  of  his  body,  on  condition  ^that  he,  or 
they,  or  any  of  them  shall  not  alien,  discontinue,  etc'  And 
it  was  a  question  in  the  Court  of  Wards,  between  Sir  Thomas 
Perot,  heir  general  to  the  Lord  Warden,  and  divers  of  the 
purchasers  of  Sir  Thomas  Cheyney,  if  the  said  Sir  Thomas, 
should  be  received  to  prove  by  witnesses  that  it  was  the  intent 
and  meaning  of  the  devisor  to  include  his  son  and  heir  within 
these  words  of  the  condition  (he  or  they)  and  not  only  to  re- 
strain Thomas  Cheyney,  of  Woodley,  and  his  heirs  males  of 
his  body:  but  Wray  and  Anderson,  Chief  Justices,  on  confer- 
ence had  with  other  justices  resolved,  that  he  should  not  be 
received  to  such  averment  out  of  the  will,  for  the  will  con- 
cerning lands,  etc.,  ought  to  be  in  writing,  and  the  construc- 
tions of  wills  ought  to  be  collected  from  the  words  of  the  will 
in  writing,  and  not  by  any  averment  out  of  it;  for  it  would 
be  full  of  great  inconvenience  that  none  should  know  by  the 
written  words  of  a  will,  what  construction  to  make,  or  advice 
to  give,  but  it  should  be  controlled  by  collateral  averments 
out  of  the  will:  But,"  it  is  said,  "if  a  man  has  two  sons,  both 
baptized  by  the  name  of  John,  and  conceiving  that  the  elder, 
(who  had  been  long  absent),  is  dead,  devises  his  land  by  his 
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will  in  writing  to  his  son  John,  generally,  and  in  truth  the 
elder  is  living;  in  this  case  the  younger  son  may  in  pleading 
or  in  evidence  allege  the  devise  to  him  and  if  it  be  denied,  he 
may  produce  witnesses  to  prove  his  father's  intent,  that  he 
thought  the  other  to  be  dead;  or  that  he  at  the  time  of  the 
will  made,  named  his  son  John,  the  younger,  and  the  writer 
left  out  the  addition  of  the  younger." 

In  Lord  Walpole  v.  Earl  of  Cholmondeleyy  7  Dum.  & 
East  134,  it  is  said  by  Lord  Kenyon,  (p.  144) :  "There  is  no 
doubt  but  that  parol  evidence  may  be  received  in  many  caaea 
to  explain  doubts  in  wills;  and  the  rule  is  correctly  described 
in  the  maxim  of  Ld.  Bacon,  which  has  been  alluded  to. 
Where  extrinsic  circumstances  let  in  by  parol  testimony,  ex- 
plaining the  situation  of  the  testator's  family  and  of  the  leg- 
atee's, introduce  a  doubt  of  the  testator's  intention,  the  same 
kind  of  evidence  that  introduced  the  doubt  may  be  admitted 
to  explain  it.  On  that  proceeded  the  case  that  I  mentioned 
on  a  late  occasion  of  Beaumont  v.  Felly  where  a  legacy  was 
given  by  the  will  to  Catharine  Eamley,  there  being  no  such 
person  in  existence:  there  was  no  ambiguity  on  the  face  of 
the  will,  but  the  latent  ambiguity  was  introduced  by  extrin- 
sic evidence,  and  the  same  kind  of  evidence  also  shewed  that 
there  was  a  person  of  the  name  of  Gertrude  whom  the  testa- 
tor called  Oattyy  which  name  the  person  who  drew  the  will 
mistook  for  Katy;  in  that  case  therefore  as  parol  evidence 
was  admitted  to  shew  the  latent  ambiguity,  parol  evidence 
was  also  admitted  to  explain  it.  It  has  been  argued  that  the 
evidence  which  was  rejected  by  the  Court  of  Common  Pleas 
ought  to  be  received  in  many  cases  that  might  be  put:  I  will 
not  say  that  it  ought  not;  but  this,  I  think,  we  may  safely  lay 
down  as  a  rule,  that  in  order  to  make  such  evidence  admissi- 
ble the  party  proposing  it  must  put  his  case  into  a  situation 
to  enable  the  Court  to  receive  it;  he  must  shew  a  latent  am- 
biguity, without  which  the  Court  cannot  receive  it.  *  *  * 
Supposing  Lord  Orford  had  said  to  Conev,  *T  have  two  wills 
in  Moone's  hands,  desire  him  to  send  me  the  last  will,'  and 
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Moone  had  by  mistake  sent  him  the  first,  and  that  mistake 
had  been  shewn  by  parol  evidence;  there  would  have  been  a 
latent  ambiguity,  and  it  seems  to  me,  (though  the  opinion  is 
extrajudicial)  that  that  ambiguity  might  have  been  explained 
by  other  parol  evidence;  on  the  same  principle,  as  in  the  in- 
stance of  canceling  a  will,  where  parol  evidence  is  admitted 
to  shew  qiLO  animo  the  act. was  done;  or  as  in  the  case  of  a 
child  destroying  a  deed.'' 

In  Mann  v.  Executors  of  Mann^  1  John's,  Ch.  Rep.  231, 
it  is  said  by  Chancellor  Kent:  "The  question  here  is,  whether, 
under  the  bequest  of  ^all  the  rest,  residue  and  remainder  of 
the  moneys  belonging  to  my  estate  at  the  time  of  my  de- 
cease,' the  widow  be  entitled  to  anything  more  than  the 
cash  which  the  testator  left  at  his  death;  or  whether,  as  the 
defendants  have  contended,  she  be  entitled  also  to  the  bonds, 
mortgages  and  notes. 

"This  question  has  led  to  another,  and  that  is,  whether  the 
parol  evidence  offered  be  admissible  to  explain  the  testator's 
meaning. 

**It  is  a  well  settled  rule,  that  seems  not  to  stand  in  need  of 
much  proof  or  illustration,  for  it  runs  through  all  the  books, 
from  Ckeyney's  Case,  (5  Coke  68)  down  to  this  day, that  parol 
evidence  cannot  be  admitted  to  supply  or  contradict,  enlarge 
or  vary,  the  words  of  a  will,  nor  to  explain  the  intention  of 
the  testator,  except  in  two  specified  cases:  (1)  Where  there 
is  a  latent  ambiguity  arising  dehors  the  will,  as  to  the  person 
or  subject  meant  to  be  described;  and  (2)  To  rebut  a  result- 
ing trust.  All  the  cases  profess  to  proceed  on  one  or  the 
other  of  those  grounds.  (Hodgson  v.  Hodgson,  Prec.  in  Ch. 
229,  2  Vem.  698;  Pendleton  v.  Orant,  2  Vem.  617;  Harris 
V.  Bishop  of  Lincoln,  2  P.  Wms.  136;  Beaumont  v.  Fell,  2 
P.  Wms.  140 f  Hampshire  v.  Pierce,  2  Ves.  216;  Urich  v. 
Litchfield,  2  Att.  372;  Lord  Walpole  v.  Earl  of  Chohnon- 
deley,  7  Dam.  &  East  134,  188;  Lord  Eldon^in  Druce  v. 
Dennison,  6  Ves.  397.)  If  there  be  a  mistake  in  the  name  of 
the  legatee,  or  there  be  two  legatees  of  the  same  name,  or  if 


270  SUPREME  COURT  OF  INDIANA, 

Whiteman  v.  Whiteman. 

the  testator  bequeath  a  particular  chattel,  and  there  be  two  or 
more  of  the  same  description,  or  if  from  any  other  misdescrip- 
tion of  the  estate,  or  of  the  person,  there  arises  a  latent  am- 
biguity, it  may  and  must  be  explained  by  parol  proof,  or  the 
will  would  fall  to  the  ground  for  uncertainty.  When  a 
latent  ambiguity  is  produced,  according  to  the  language  of 
the  courts  (Lord  Thurlow,  in  1  Ves.  Jr.  259,  260,  415,  and 
Lord  Kenyon,  in  7  T.  R.  148),  in  the  only  way  in  which  it 
can  be  produced,  viz.,  by  parol  proof,  it  must  be  dissolved  in 
the  same  way;  and  there  is  no  case  for  admitting  parol  evi- 
dence to  show  the  intention  upon  a  latent  ambiguity;  and  the 
objection  to  supply  the  imperfection  of  a  written  will,  by  the 
testimony  of  witnesses,  is  founded  on  the  soundest  principles 
of  law  and  policy." 

These  cases  leave  no  doubt  as  to  the  principles  upon  which 
courts  proceed  when  called  upon  to  decide  whether  parol  evi- 
dence shall  be  admitted  to  supply  or  contradict,  enlarge  or 
vary,  the  words  of  a  will,  or  to  explain  the  intention  of  the 
testator.  The  general  rule  is  that  such  evidence  cannot  be 
admitted.  The  exceptions  are  the  two  cases  specified  by 
Chancellor  Kent:  (1)  Where  there  is  a  latent  ambiguity 
arising  dehors  the  will  as  to  the  person  or  subject  meant  to  be 
described,  and  (2)  to  rebut  a  resulting  trust.  It  is  to  be  ob- 
served that  in  recent  years  there  has  been  a  general  tendency 
to  greater  liberality  in  the  admission  of  parol  evidence  in  re- 
spect to  ambiguities  in  wills. 

The  decisions  in  this  State  are  in  harmony  with  the  cases 
above  cited.  Cleveland  v.  Spilman,  25  Ind.  95;  Judy  v.  Gil- 
herty  77  Ind.  96;  Cruse  v.  Cunningham^  79  Ind.  402.  See 
also  the  admirable  chapter  on  Willsjin  Browne  on  Parol  Evi- 
dence 435. 

It  is  clear  that  there  is  an  ambiguity  in  the  writing  pro- 
pounded by  appellees  as  the  last  will  of  Ellis  O.  Whiteman, 
and  that  such  ambiguity  is  a  latent  one.  It  is  introduced  by 
the  extrinsic  evidence  showing:     (1),  that  the  writer  of  the 
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will  by  mistake  wrote,  "Whereas,  I,  Ellis  O.  Whiteman,  on 
the  18th  day  of  October,  1890,  made  my  last  will  and  testa- 
ment of  that  date,"  when  he  should  have  written,  and  in- 
tended to  write,  and  was  understood  by  the  testator  to  write, 
*' Whereas,  I,  Ellis  O.  Whiteman,  on  the  —  day  of  February, 
1890,  made  my  last  will  and  testament  of  that  date;"  (2), 
that  the  will  so  referred  to  as  having  been  made  October  18, 
1890,  but  which  was  really  made  February,  —  1890,  was 
fully,  and  in  all  its  material  parts,  copied  into  and  incorpo- 
rated with  the  so-called  codicil;  and,  (8),  that  the  will  re- 
ferred to  in  the  preamble  to  the  supposed  codicil  as  having 
been  made  October  18,  1890,  was,  at  the  time  of  the  making 
of  the  latter,  destroyed  at  the  request  of  the  testator,  and  in 
his  presence. 

If,  in  the  case  referred  to  by  Lord  Kenyon  in  Lord  Wal- 
pole  V.  Earl  of  Cholmondeleyy  7  Dum.  &  East  134,  it  was 
competent  to  prove  that  there  was  no  such  person  in  existence 
as  Catharine  Eamleyj  but  that  there  was  such  a  person  as 
Gertrude^  whom  the  testator  called  Oatty,  which  name  the 
person  who  drew  the  will  mistook  for  Katy,  then,  on  the  same 
principle,  evidence  is  admissible  here  to  prove  that  there  was 
no  such  will  as  is  described  as  of  the  date  of  October  18y  1890, 
but  that  there  was  a  will  of  the  date  of  February  — y  1890, 
and  that  the  latter  was  incorporated  in  the  will  in  contro- 
versy, and  was  then  destroyed. 

The  second  illustration  made  use  of  by  Lord  Kenyon  in 
the  same  case  is  even  more  pointed :  "Supposing  Lord  Or- 
ford  had  said  to  Coney,  *I  have  two  wills  in  Moone's  hands, 
desire  him  to  send  me  the  la^t  will,'  and  Moone  had,  by  mis- 
take, sent  him  the  first,  and  that  mistake  had  been  shewn  by 
parol  evidence,  there  would  have  been  a  latent  ambiguity, 
and  it  seems  to  me  (though  the  opinion  is  extrajudicial)  that 
that  ambiguity  might  have  been  explained  by  other  parol  ev- 
idence, on  the  same  principle,  as  in  the  instance  of  canceling 
a  will  where  evidence  is  admitted  to  shew  quo  animo  the  act 
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was  done;  or  as  in  the  case  of  a  child  destroying  a  deed."  See» 
also,  Covert  v.  Sefcem,  73  Iowa  564,  35  N.  W.  636. 

Again,  it  is  urged  that  the  writing  in  controversy  is  not  a 
will,  but  only  a  codicil  to  a  will  either  canceled  or  not  yet 
proved.  This  is  a  charge  that  the  writing  under  examination 
is  an  imperfect  testamentary  paper.  But,  if  this  is  true,  that 
very  circumstance  lets  in  extrinsic  evidence  to  establish  its 
true  character,  or,  as  is  said  by  Sir  John  NichoU,  in  Usticke 
V.  Bawdeuy  2  Add.  Ecc.  249:  "Where  an  allegation  pro- 
pounds an  imperfect  testamentary  paper,  it  being  a  clear 
principle  that  the  legal  presumption  is  adverse  to  that  paper, 
the  allegation  must  contain  facts  of  a  sufficiently  stringent 
nature  to  encounter,  and  repel,  an  adverse  legal  presumption, 
in  order  to  insure  its  own  admissibility." 

And  in  the  case  of  Medlycott  v.  Aesheton^  2  Add.  Ecc.  280, 
it  is  said  by  the  same  judge :  "A  codicil  is,  prima  facie,  de- 
pendent on  the  will;  and  the  cancelation  of  the  will  is  an  im- 
plied revocation  of  the  codicil.  But  there  have  been  cases, 
where  the  codicil  has  appeared  so  independent  of,  and  uncon- 
nected with,  the  will,  that,  under  circumstances,  the  codicil 
has  been  established,  though  the  will  has  been  held  invalid. 
It  is  a  question  altogether  of  intention.  Consequently  the 
legal  presumption  in  this  case  may  be  repelledy  namely,  by 
showing,  that  the  testatrix  intended  the  codicil  to  operate^ 
notwithstanding  the  revocation  of  the  will." 

In  re  Gordon,  L.  R  (1892)  Probate  228,  (67  L.  T.  R 
328)  a  testatrix  executed  a  will  in  1887,  and  a  subsequent 
will  in  1889,  by  which  she  revoked  all  previous  wills.  In 
1891  she  executed  a  codicil,  which,  by  mistake,  was  described 
as  a  codicil  to  the  will  of  1887.  It  was  held  that  probate 
might  be  granted  of  the  codicil,  together  with  the  will  of 
1889,  with  the  reference  to  the  will  of  1887  omitted. 

The  facts  of  the  present  case  are,  in  some  respects,  similar 
to  those  In  re  Sarah  Dent,  23  W.  R.  417.  A  testatrix  left  a 
will  dated  June  3,  1868,  and  three  codicils,  dated  respect- 
ively, January  30,  1870,  April  30,  1870,  and  December  9, 
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1870,  and  the  codicU  of  April  80,  1870,  referred  to  "the  last 
will  of  me,  which  bears  date  the  26th  day  of  April,  1870." 

Sir  James  Hannen,  after  stating  the  facts,  declared  that 
he  had  come  to  the  conclusion  that  there  never  was  any  such 
will  of  the  26th  day  of  April,  1870,  but  that  the  reference 
was  to  the  codicil  which  was  executed  on  April  30.  The  in- 
structions were  in  all  probability  given  on  the  26th  April; 
and  when  they  were  copied  out,  a  false  reference  was  made 
as  to  the  date  of  the  will.  There  were  many  instances  of  mis- 
takes in  date  having  been  disregarded  by  the  court  when  no 
doubt  was  entertained  of  the  identity  of  the  instrument.  He 
thought  that  a  mistake  had  been  made  of  putting  the  26th  of 
April,  1870,  for  the  3rd  of  June,  1868,  and  therefore 
granted  letters  of  administration  with  the  will  and  the  three 
codocils  annexed. 

Keither  this  case  nor  the  preceding  one,  (In  re  Oordan) 
was  contested,  but  as  examples  of  procedure  in  such  cases 
they  are  entitled^  some  weight. 

The  testimony  of  the  writer  of  Whiteman's  will  removes 
every  doubt  as  to  the  reference  to  the  will  intended.  He  was 
engaged  in  drawing  up  the  proposed  codicil  on  the  18  th  day 
of  October,  1890.  Whiteman  had  made  a  will  February  — y 
1890.  He  had  it  before  him,  and  he  desired  to  make  a  codi- 
cil to  it.  The  reference  was  to  this  will  of  February  — , 
1890,  but  by  the  mistake  of  Murphy,  who  was  writing  the  in- 
tended codicil,  the  date  at  which  he  was  so  engaged  in  vmt- 
ing  the  codicil,  viz.  October  18,  1890,  was  inserted.  When 
he  had  progressed  so  far,  he  was  instructed  by  the  testator  to 
copy  the  entire  will  to  which  he  had  at  first  intended  to  make 
only  a  codicil.  This  was  done,  and  the  will  of  February  — , 
1890,  was  then  and  there  destroyed  by  the  direction  of  the 
testator. 

There  is  yet  another  ground  on  which  we  think  the  testi- 
mony admissible.  In  giving  an  interpretation  to  a  will,  and 
to  discover  the  intention  of  the  testator,  the  court  always  has 
Vol.  152—18 
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the  right  to  put  itself  in  the  place  of  the  party,  and  then  see 
how  the  terms  of  the  instrument  affect  the  property  or  sub- 
ject-matter. With  this  view,  evidence  must  be  admissible  of 
all  the  circumstances  surrounding  the  author  of  the  instru- 
ment, subject,  however,  to  those  limitations  which  are  always 
observed  when  this  rule  is  applied.  1  Jarman  on  Wills  380, 
note  1 ;  Datighertyy  Adm.y  v.  BogerSy  119  Ind.  254,  3  L.  R 
A.  847 ;  Price  v.  Price,  89  Ind.  90. 

Another  circumstance  in  this  particular  instance,  which 
would  have  much  weight  if  the  case  were  doubtful,  is  that 
the  uncertainty  is  only  as  to  matter  of  inducement  or  by  way 
of  preamble.  The  will  is  sufficiently  definite  both  as  to  the 
persons  intended  and  the  property  devised.  Its  sole  defect, 
if  it  has  a  defect,  is  in  a  reference  to  an  erroneous  date.  A  di- 
rect issue  was  tendered  upon  this  point  by  appellants.  They 
alleged  in  their  amended  complaint  that  the  writing  was  not 
a  will,  but  a  codicil  to  a  will  which  had  been  revoked,  or  to  a 
will  which  had  not  been  admitted  to  probate*  The  evidence 
of  the  circumstances  attending  the  execution  of  the  will  was 
properly  admitted  under  this  issue.  That  evidence  clearly 
showed  that  there  was  no  will  of  October  18,  1890,  except 
the  will  in  question,  and  that  the  latter  was  not  a  codicil,  but 
a  complete  will  in  itself,  revoking  all  other  wills,  and  dispos- 
ing of  the  entire  estate  of  the  testator. 

Objection  is  also  made  to  the  examination  of  Murphy,  the 
executor,  as  a  witness  to  support  the  will.  He  was  a  compe- 
tent witness,  and  there  was  no  abuse  of  discretion  on  the  part 
of  the  court  in  calling  upon  him  to  testify  to  matters  occur- 
ring in  the  lifetime  of  the  testator. 

The  court  gave  to  the  jury  instruction  numbered  two,  as 
follows:  ^^(2)  If  you  are  satisfied  from  the  evidence  in  this 
case  that  Ellis  O.  Whiteman,  on  the  18th  day  of  October, 
1890,  when  he  made  the  instrument  being  contested  in  this 
action,  had  mind  and  memory  sufficient  to  understand  the 
ordinary  affairs  of  life,  and  to  act  with  discretion  therein,  and 
to  know  his  next  of  kin,  and  their  deserts,  and  had  a  general 
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knowledge  of  the  property  and  estate  of  which  he  was  pos- 
sessed, and  understood  the  business  in  which  he  was  then  en- 
gaged, he  was  not  of  unsound  mind,  and  was  possessed  of 
mind  sufficient  to  make  a  valid  will,  and  you  should  find  for 
the  defendants;  for  the  law  does  not  undertake  to  measure  a 
man*s  intellect,  and  define  the  exact  quality  or  extent  of  mind 
and  memory  necessary  to  capacitate  him  to  make  a  will,  and, 
although  a  man's  mind  may  be  feeble,  it  may  yet  be  sound." 

The  objection  taken  to  this  instruction,  as  stated  in  the 
brief  of  counsel  for  appellants,  is  that  "it  wholly  ignores  one 
of  the  main  issues  in  the  case,  and  flatly  instructs  the  jury  to 
find  for  the  defendants  if  the  testator's  mind  was  sound.  In* 
asmuch  as  undue  execution  of  the  will,  and  undue  influence, 
exercised  upon  the  testator,  was  one  of  the  main  issues  in  the 
case,"  etc. 

The  court  had  previously  given  an  instruction  in  these 
words: 

"(1)  I  instruct  you  that  the  instrument  which  is  being 
contested  in  this  suit  is  testamentary  in  form,  and  that 
though,  upon  its  face,  it  is  declared  to  be  a  codicil,  yet  that, 
as  by  its  terms  and  proviuons,  it  makes  disposition  of  prop- 
erty of  its  maker,  Ellis  O.  Whiteman,  it  is  entitled  to  be 
taken  and  considered  as  his  will,  provided  you  find  from  the 
evidence  that  it  was  not  procured  by  fraud  or  undue  influ- 
ence, and  that  at  the  time  it  was  made  said  Ellis  O.  White- 
man  was  of  sound  mind,  and  that  it  was  signed  by  him  in  the 
presence  of  two  competent  persons  as  witnesses,  who,  at  his 
request,  in  his  presence,  and  in  the  presence  of  each  other, 
signed  it  as  such  witnesses,  and  that  it  has  not  been  revoked; 
and  this  is  true  notwithstanding  you  may  find  from  the  evi- 
dence that  at  the  time  it  was  written  and  executed  said  Ellis 
0.  Whiteman  had  previously  executed  a  will  which  was  then 
in  existence,  and  which  he,  upon  the  execution  of  this,  re- 
voked by  having  it  destroyed." 

In  at  least  ten  of  the  instructions  subsequently  given  to 
the  jury,  viz.  the  second,  tenth,  twelfth,  fourteenth,  fif- 
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teenth,  sixteenth,  eighteenth,  twentieth,  twenty-third,  and 
twenty-fifth,  the  court  directed  their  attention  to  the  issue  of 
the  alleged  undue  execution  of  the  will,  and  the  effect  of  the 
exercise  of  undue  influence  in  procuring  it  to  be  made.  These 
instructions,  together  with  instruction  numbered  one,  fully 
and  plainly  informed  the  jury  that  there  were  other  questions 
to  be  considered  by  them  besides  that  of  the  soundness  or  un- 
soundness of  the  mind  of  the  testator,  and  it  is  impossible 
that  they  should  have  been  misled  by  anything  contained  in 
instruction  numbered  two.  Neither  the  authorities  cited  by 
coimsel,  nor  their  reasoning,  sustain  their  objection  to  this 
instruction.  It  is  not  erroneous  in  form  or  substance.  Ap- 
plied to  the  one  issue  of  the  soundness  or  unsoundness  of  the 
mind  of  the  testator,  it  states  the  law  correctly,  and  it  does 
not  purport  to  instruct  them  on  any  other  issue. 

The  case  of  Conway  v.  Vizzardy  122  Ind.  266,  is  very 
much  in  point.  In  that  case  the  following  instruction  was 
given  and  excepted  to:  "(13)  If  the  deceased,  Anthony  Gal- 
lagher, was  of  sound  mind  when  the  will  in  issue  was  made, 
although  afterwards  he  may  have  become  delirious  or  of  un- 
sound  mind,  your  verdict  should  be  for  the  upholding  of  the 
wilV^  The  court  say:  "It  is  objected  to  these  instructions 
that  they  virtually  told  the  jury  to  find  a  verdict  for  the  ap- 
pellee in  the  event  they  found  the  testator  of  sound  mind  at 
the  time  of  the  execution  of  the  will,  without  regard  to  the 
other  issues  in  the  cause."  As  we  have  said,  instructions  are 
not  to  be  construed  in  detached  portions,  but  must  be  con- 
strued as  a  whole.  In  the  first  instruction  given  to  the  jury 
at  the  request  of  the  appellant  the  court  said  to  the  jury:  "If 
the  testator  was  of  unsound  mind  at  the  time  the  will  was  ex- 
ecuted, the  plaintiff  would  be  entitled  to  have  it  set  aside; or, 
if  said  will  was  unduly  executed,  the  plaintiff  would  be  enti- 
tled to  have  it  set  aside ;  or,  if  it  was  obtained  by  undue  influ- 
ence or  fraud,  the  plaintiff  would  be  entitled  to  have  it  set 
aside;  or  if  it  was  obtained  by  duress,  the  plaintiff  would  be 
entitled  to  have  it  set  aside.    We  do  not  think  the  jury  were 
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authorized  to  infer  from  instructions  thirteen  and  fourteen, 
in  view  of  what  was  said  to  them  in  instruction  number  one, 
given  at  the  request  of  the  appellant,  that  they  should  find  a 
verdict  for  the  appellee  in  the  event  they  found  the  testator 
sane  at  the  time  he  executed  his  will,  without  regard  to  the 
other  issues  in  the  case." 

The  instruction  complained  of  in  the  present  case  did  not 
misstate  the  law,  nor  was  it  contradictory  of  any  other  in- 
struction given.  [Nothing  more  was  required  of  the  jury  than 
that  they  should  exercise  ordinary  intelligence  in  considering 
it  in  connection  with  the  other  instructions  in  the  cause. 

But  upon  another  ground  the  objection  to  this  instruction 
was  properly  overruled.  There  was  no  evidence  that  the  ex- 
ecution of  the  will  was  procured  by  the  exercise  of  undue 
influence.  Out  of  the  immense  volume  of  the  testimony 
counsel  have  been  able  to  point  out  only  one  statement  in  the 
evidence — ^that  of  Minnie  Blockson — ^in  support  of  this  issue. 
She  testified  as  follows:  "Well,  it  must  have  been,  to  the 
best  of  my  knowledge  now,  about  two  years  before  he  died, 
or  a  year  and  a  half;  and  he  said  to  me,  'Stephen  was  up  here, 
and  he  said  to  me  that  you  had  told  his  girls  that  I  had  said 
they  were  nothing  but  paupers  when  they  came  up  here,  and 
would  have  starved  to  death  if  I  hadn't  moved  them  here.'  I 
says,  *Uncle,  I  never  said  it.'  He  says,  'If  you  did  say  it,  you 
and  the  girls  had  better  straighten  it  up,  or  I  will  change  my 
will.'  I  says,  'I  can't  help  that,  and  I  never  said  it,  and  I  do 
not  intend  to  straighten  it  up;'  and  he  said,  'Well,  it  had 
better  be  straightened  up,'  and  we  just  dropped  it  at  that." 
This  evidence  proved  nothing.  Besides,  it  was  utterly  incom- 
petent to  establish  undue  influence.  Hayes  v.  West^  37  Ind. 
21;  Todd  v.  Fentoriy  66  Ind.  25;  Vance  v.  Vance,  74  Ind. 
370. 

The  court  refused  to  give  instructions  numbered  eighteen, 
asked  for  by  appellants.     It  is  in  these  words: 

"(18)  A  person  who  has  lost  his  memory  is  incapable  of 
making  a  valid  will;  so,  if  the  jury  find  that  before  and  at 
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the  tune  Ellis  O.  Whiteman  made  his  will  he  had  lost  his 
memory^  then  you  should  find  for  the  defendants." 

An  instruction  in  that  form  was  well  calculated  to  mislead 
the  jury.  While  it  may  be  true  that  a  total  loss  of  memory, 
or  the  fact  that  it  has  become  seriously  impaired,  may  render 
a  person  incompetent  to  make  a  will,  it  is  not  every  slight  or 
partial  loss  of  memory  which  creates  such  disability.  A  court 
is  not  bound  to  give  to  a  jury  instructions  which  state  mere 
abstract  rules  of  law,  without  explanation  or  qualification, 
when  the  giving  of  such  instructions  is  more  likely  to  perplex 
or  confuse  than  to  enlighten  and  assist  them  in  arriving  at 
correct  conclusions.  Moreover,  the  court  had  properly  and 
sufficiently  stated  the  law  on  the  subject  of  the  legal  effect  of 
the  loss  of  memory  on  testamentary  capacity  in  instructiona 
numbered  two,  eleven,  twenty-one,  twenty-four,  twenty-eight 
and  four-sevenths,  and  twenty-nine. 

There  was  no  error  in  modifying  instruction  number  nine- 
teen, nor  in  the  refusal  of  the  court  to  give  the  other  instruc- 
tion asked  for  by  appellants,  for  the  reason  that  the  law  of 
the  case  was  fully  stated  in  the  other  instructions  given.  Find- 
ing no  error  in  the  record,  the  judgment  is  affirmed. 


State,  bx  bel.  Morgan,  v.  The  Wobeingken's  Build- 
m  m       ^^  ^^^^  Loan  Fund  and  Savings  Association  et  al. 

==l  [No.  18,488.    PQed  March  10,  1899.] 

j56^^       Appkal  and  Ebbob. — Record, — Demurrer.— Where  the  order-book 
iM  lul  entry  showing  the  filing  of  the  demurrer  to  an  alternative  writ  of 

mandate  recites  that  the  "defendants  jointly  and  severally  de- 
mur to  said  alternative  writ,"  and  the  language  used  in  the  de- 
murrer filed  clearly  shows  that  it  is  a  joint  and  several  demurrer  of 
all  the  defendants,  it  will  be  so  considered  on  appeal,  though  in  the 
demurrer  the  word  **  defendant "  was  used  instead  of  '*  defendants." 
p.  279. 
Taxation. — Building  and  Loan  Associations. — Stock  in  building  and 
loan  associations,  whether  paid  up,  prepaid,  nmning,  or  otherwise, 
is  taxable  at  its  true  cash  valua    pp,  279,  280, 
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CONSTITDTIONAL  XjAW. — Exempting  Building  and  Loan  Stock  from 
Taxation. — Any  law  either  directly  or  indirectly  exempting  stock 
in  building  and  loan  associations  from  taxation  is  unconstitutionaL 
p.  SSO. 

Taxation.  -^County  AMteuor  May  Inspect  Books  of  Building  and  Loan 
Assodaiions  and  Other  Corporations.^ Mafidamus.^FoT  the  pur* 
pose  of  listing  the  property  of  building  and  loan  associations  and 
other  corporations  for  taxation  a  county  assessor  has  the  right  to 
inspect  the  books  and  papers  thereof,  and  may  enforce  that  right  by 
mandate,    p,  tSO, 

From  the  Monroe  Circuit  Court.     Reversed. 

J.  E.  Henley  and  J.  B.  Wilson^  for  appellant. 
U.  C.  Duncariy  L  C.  Batman  and  Louden  &  Lovdeny  for 
appellees.  . 

Monks,  C.  J. — This  action  was  brought  by  the  relator,  as 
county  assessor,  to  compel  appellee  the  said  building  associa- 
tion, and  its  co-appellees,  the  officers  of  said  association,  to 
permit  him,  as  such  assessor,  to  examine  the  books  of  said 
building  association  for  the  purpose  of  determining  whether 
any  of  the  stock  of  said  association  had  been  omitted  from 
taxation. .  An  alternative  writ  of  mandamus  was  issued,  and 
a  demurrer  thereto,  for  want  of  facts,  was  sustained.  Appel- 
lant refusing  to  plead  further,  judgment  was  rendered  in  fa- 
vor of  appellees. 

The  ruling  of  the  court  in  sustaining  said  demurrer  is  as- 
signed as  error.  It  is  insisted  by  appellees  that  the  demurrer 
sustained  was  that  of  a  single  defendant,  and  no  question  is 
therefore  presented  by  the  assignment  of  errors.  The  order- 
book  entry  showing  the  filing  of  the  demurrer  to  the  alterna- 
tive writ  recites  that  the  "defendants  jointly  and  severally 
demur  to  said  alternative  writ."  The  demurrer  filed  was 
treated  by  the  court  and  the  parties  as  the  joint  and  several 
demurrer  of  all  the  defendants.  The  language  used  in  the 
demurrer,  although  the  word  "defendant"  is  used  instead  of 
"defendants,"  clearly  shows  that  it  is  the  joint  and  several 
demurrer  of  all  the  defendants. 

It  is  the  settled  law  in  this  State  that  the  stock  in  building 
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and  loan  associations,  whether  paid  np,  prepaid,  running  or 
otherwise,  is  taxable  at  its  true  cash  value.  StatCy  ex  reLy  v. 
Real  Estate,  etc.y  Assn.,  151  Ind.  502,  503,  and  cases  cited. 
Any  law  therefore  either  directly  or  indirectly  exempting 
the  same  from  taxation  is  in  violation  of  section  1,  article  10 
of  the  Constitution,  being 'section  193  Bums  1894,  section 
193  Homer  1897,  and  therefore  void.  Denistoriy  Aud,y  v. 
Terry,  141  Ind.  677,  678,  682;  Ham  v.  Woodardy  151  Ind 
132;  State,  ex  rel.y  v.  City  of  IndianapoliSy  69  Ind.  375,  and 
cases  cited;  Warner  v.  Curran,  75  Ind.  309.  It  is  also  settled 
law  that  county  assessors,  township  assessors,  county  auditors. 
Auditor  of  State,  board  of  review,  and  State  Board  of  Tax 
Commissioners,  for  the  purpose  of  listing  property  for  taxa- 
tion, each  have  the  right  to  inspect  and  examine  the  records 
of  all  public  offices,  and  the  books  and  papers  of  all  corpora- 
tions, and  taxpayers  in  the  State,  and  may  enforce  such  right 
by  writ  of  mandamus.  Section  8444  Bums  1894,  section 
6302  Homer  1897;  State,  ex  reLy  v.  Real  Estate,  etc.,  Assn.y 
supra. 

The  other  objections  urged  to  the  complaint  are  such  as 
could  only  be  reached  by  a  motion  to  make  more  definite  and 
specific,  as  the  remedy  for  uncertainty  in  pleading  is  not  by 
demurrer.  Copeland,  Aud.,  v.  State,  ex  reh,  126  Ind.  51,  53, 
and  cases  cited.  Judgment  reversed,  with  instructions  to 
overrule  the  demurrer  to  the  alternative  writ,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 


IBS    »0| 

]S  674  Hatfield  et  al.  v.  Cumhinqs,  Beceiveb. 

W  m     [No.  18,854.    Filed  June  10,  1888.    Rehearing  denied  March  14, 1899.] 

lfi£  ^  Rboiovbr.  — Authority  to  Bring  Action. — Complaint. — ^A  complaint  in 
1!^^  an  action  by  a  receiver  to  foreolose  a  mortgage,  alleging  that 
plaintiff  was  duly  appointed  receiver  of  an  association,  and  at  the 
time  was  duly  empowered,  ordered  and  directed  to  collect  by  suit, 
if  necessary,  all  claims  due  such  association,  sufficiently  shows  that 
the  receiver  had  authority  to  sue.  pp.  S81,  S8S, 
Samh. —For€do«ure  of  Mortgage  by  Receiver.^Complaint.-^Where  a 
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receiTer  was  appointed  to  take  charge  of  the  property  of  a  corpora- 
tion because  its  charter  had  expired,  and  such  receiver  was  empow- 
ered to  collect  by  suit  all  debts  due  the  concern,  a  complaint  by  the 
receiver  to  foreclose  a  mortgage  need  not  show  that  there  are  any 
debts  due  making  the  foreclosure  necessary,    p.  282, 

Appeal  and  Erbob. — Joint  Alignment. — A  ruling  not  available  as 
to  all  the  parties  complaining  of  it  cannot  be  successfully  assigned 
as  error  jointly  by  them.    pp.  282,  283. 

CoBiFOBjLnovs.Stockholders  Bound  by  the  Action  of  Court  in  Ap* 
pointrnent  of  Receiver. — Stockholders  of  a  corporation,  who  ar^ 
such  pending  litigation  resulting  in  the  appointment  of  a  receivet 
therefor,  are  bound  thereby,    pp.  283-286. 

Receivxb. — Appointment  of. —Collateral  Attack. — The  validity  of  the 
appointment  of  a  receiver,  when  made  by  a  court  of  competent 
jurisdiction,  is  not  subject  to  collateral  attack,    pp.  286, 287. 

Same. — To  Wind  Up  the  Affairs  of  Corporations  at  Expiration  of 
Charter. — Authority. — ^Where,  under  section  8012  Homer  1897,  a 
receiver  is  appointed  to  wind  up  the  affairs  of  a  corporation,  such  re- 
ceiver, in  an  action  to  collect  a  debt  due  the  corporation,  may  sue  in 
his  own  name  without  specific  authority  from  the  court,  pp.  287, 288. 

Same. — Appointment  of  Receiver, — Validity  Of. — Averments  of  facta 
showing  that  defendants  were  stockholders  in  a  corporation  when 
plaintiff  was  appointed  receiver  thereof,  and  that  the  validity  of 
such  appointment  had  been  finally  adjudicated  in  an  appeal  to 
which  the  corporation  was  a  party,  constitute  a  sufficient  reply 
to  an  answer  denying  the  validity  of  the  appointment,    pp,  288, 289. 

From  the  Wabash  Circuit  Court.     Affirmed. 

J.  M.  Hatfieldy  J.  B.  Kennery  U.  8.  Lesh  and  J.  T.  AUx- 
andery  for  appellants. 

Slick  &  Hunter,  0.  W.  Whiielock  and  8.  E.  Cook,  for  ap- 
pellee. 

McCabe,  J. — The  appellee,  as  receiver,  sued  to  collect  a 
note,  and  to  foreclose  a  mortgage  given  by  appellants  to  said 
association  to  secure  the  payment  of  said  note.  The  issues 
made  were  tried  by  the  court,  resulting  in  a  special  finding  of 
facts,  on  which  the  court  stated  conclusions  of  law  leading  to 
judgment  in  favor  of  the  plaintiff. 

The  assignment  of  errors  calls  in  question  the  sufficiency 
of  the  complaint,  the  action  of  the  court  in  overruling  appel- 
lants' demurrer  thereto;  in  overruling  appellants'  motion  in 
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arrest  of  judgment;  in  overruling  appellant  James  M.  Hat- 
field's demurrer  to  the  second  paragraph  of  appellee's  reply 
to  thq  joint  answer  of  said  Hatfield  and  the  Huntington  City 
Building,  Loan,  ete.,  Company;  in  overruling  the  demurrer 
of  Thursy  J.  Hatfield  to  the  second  paragraph  of  reply  to  the 
second  paragraph  of  her  separate  answer;  in  its  conclusions  of 
law;  and  in  overruling  appellants'  motion  for  a  new  trial. 

This  is  the  second  time  this  case  has  been  in  this  court. 
Hatfield  v.  Cummings,  Rec.y  142  Ind.  350.  After  the  re- 
turn of  the  cause  to  the  Huntington  Circuit  Court,  the  venue 
was  changed  to  the  Wabash  Circuit  Court.  On  the  former 
appeal  the  judgment  was  reversed  because  the  complaint 
failed  sufficiently  to  allege  that  the  receiver  had  been  author- 
ized to  sue.  The  cause  was  remanded  with  leave  to  amend  the 
complaint;  and  the  principal  objection  to  the  complaint  now 
is  that  the  amendment  did  not  obviate  the  defect  pointed  out 
on  the  former  appeal.  The  allegation  in  the  amended  com- 
plaint as  to  the  authority  of  the  receiver  to  sue  is  ^'that  said 
Luther  Cummings  was  duly  appointed  and  qualified  as  re- 
ceiver of  said  association,  and,  among  other  things,  was  then 
and  there,  by  said  court,  duly  empowered,  ordered,  and  di- 
rected to  collect  by  suit,  if  necessary,  all  the  claims  due  said 
association."  This  made  the  complaint  sufficient  in  that  re- 
spect. Hatfield  v.  Cummings,  Rec,  140  Ind.  547;  Hatfield 
V.  Cummings,  Rec,  142  Ind.  350. 

Another  objection  to  the  complaint  is  that  it  does  not  show 
that  the  association  is  in  debt,  or  that  any  claims  have  been 
allowed,  or  judgments  rendered,  making  the  foreclosure  of 
the  mortgage  for  the  collection  of  the  note  sued  on  necessary. 
A  number  of  cases  are  cited  where  stockholders  of  insolvent 
banking  corporations,  and  the  like,  were  sued  by  a  receiver 
to  collect  the  stock  subscribed,  and  in  some  instances  beyond 
the  amoimt  of  such  stock;  and  in  such  cases  it  was  held  that 
the  receiver's  complaint  was  bad,  because  it  failed  to  show 
that  the  payment  of  the  debts  and  liabilities  of  the  insolvent 
concern  made  it  necessary  to  force  such  collections.    But  this 
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is  a  very  different  sort  of  a  case.  The  receiver  here  was  ap- 
pointed under  the  statute  because  of  the  expiration  of  the 
charter  of  the  corporation^  and  not  because  it  was  insolvent. 
It  is  rather  a  flimsy  and  unconscionable  excuse  for  the  maker 
of  a  note  and  mortgage  for  borrowed  money  to  give, — ^why 
it  should  not  be  paid, — ^that  the  lender  does  not  need  it  to  pay 
debts  with.  There  was  no  error  in  holding  the  complaint 
good. 

Both  James  M.  Hatfield  and  Thursy  J.  Hatfield  are  ap- 
pellants, and  have  joined  in  the  assignment  of  error  on  the 
separate  demurrer  of  said  James  M.  and  the  separate  demur- 
rer of  Thursy  J.  to  certain  replies.  Neither  of  these  ap- 
pellants were  interested  in,  or  injured  by,  the  ruling  on  each 
other's  separate  demurrers  to  such  replies.  It  is  well  estab- 
lished that  a  ruling  not  available  as  to  all  parties  complaining 
of  it,  cannot  be  successfully  assigned  as  error  jointly  by  them. 
Earhart  v.  Farmers  Creamery ^  148  Ind.  79,  and  cases  there 
cited.  Therefore,  we  need  not  further  notice  the  sufficiency 
of  said  replies. 

It  is  next  objected  that  the  finding  of  facts  does  not  show 
an  order  of  court  authorizing  the  receiver  to  sue.  The  special 
finding  upon  this  point  states  that  ^Hhe  court  then  and  there, 
upon  said  hearing,  appointed  Luther  Cummings,  the  plaintiff 
herein,  as  such  receiver  of  and  for  said  Lime  City  Building, 
Loan  and  Savings  Association,  and  empowered,  ordered,  and 
directed  said  receiver  to  take  charge  of  its  books,  papers,  and 
property,  and  to  collect  all  claims  due  to  said  association  by 
suit  or  otherwise.*'  Tinder  the  authority  of  the  cases  cited 
above,  the  finding  of  the  receiver's  authority  is  sufficient. 

The  conclusion  of  law  objected  to  by  appellant  is  the  first, 
which  is  as  follows:  "That  the  defendants  Hatfield,  being 
members  and  stockholders  in  the  said  Lime  City  Building, 
Loan  and  Savings  Association  at  the  time  the  order  appoint- 
ing the  plaintiff  receiver  of  said  association  was  entered,  and 
at  the  time  of  rendering  final  judgment  in  said  action  so  com- 
menced and  prosecuted  by  said  Harvey  C.  Black,  are  bound 
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thereby  as  if  they  had  each  been,  and  continued  until  its  final 
determination  to  be,  parties  defendant  in  that  suit."  This 
conclusion  of  law  has  reference  to  the  facts  found  under  the 
issues  upon  the  answer  of  appellants  assailing  the  validity  of 
the  appointment  of  appellee  as  receiver  in  the  suit  of  Black 
against  the  Lime  City  Building,  etc..  Association,  and  appel- 
lee's replies  to  said  answer.  All  the  facts  are  found  about 
that  litigation,  in  which  it  is  shown  that  the  same  objections 
are  urged  to  the  validity  of  the  appointment  in  this  case  that 
were  put  in  issue  and  adjudicated  in  that  case,  adjudging  that 
the  appointment  so  made  was  valid,  and  upheld  by  the  judg- 
ment of  the  court.  And  that  judgment  was  affirmed  on  ap- 
peal to  this  court  in  Lime  Citj/y  etc.y  Assn.  v.  Blacky  136  Ind. 
544. 

It  is  true,  the  finding  shows  that,  though  the  Hatfields 
were  parties  to  that  cause,  yet  they  were  dropped  out  of  the 
case  by  a  dismissal  as  to  them  before  the  final  judgment. 
But  the  finding  shows  that  they  were  at  all  times,  during 
that  litigation  and  adjudication  resulting  in  the  appointment 
of  a  receiver  for  such  association,  both  stockholders  in  said 
association  and  members  thereof. 

An  eminent  author  says:  "For  instance,  a  stockholder  in  a 
corporation  against  which  a  judgment  has  been  recovered, 
and  out  of  whose  estate  the  execution  issued  thereon  has  been 
satisfied,  is  so  far  a  privy  in  law  that  he  may  bring  error  to 
reverse  it,  but  for  that  very  reason  he  cannot  attack  the  judg- 
ment collaterally  for  any  defect  such  as  an  irregularity  in  the 
service  of  process."  1  Black  on  Judg.,  section  260;  Free- 
man on  Judg.,  (2nd  ed.)  section  177.  So  it  has  been  held 
by  this  court  in  two  cases  that:  "Whether  the  action 
of  the  court  in  appointing  a  receiver  was  according  to 
law,  we  need  not  decide.  If  the  appointment  was  erroneous, 
it  was  not  void,  and  cannot,  in  a  collateral  proceeding,  be  as- 
sailed, even  by  the  parties  thereto,  and  certainly  not  by 
strangers  in  the  attitude  of  appellant."  Pressley  v.  Lamby  105 
Ind.  171, 190;  Cook  v.  Citizens  Nat.  Bank,  73  Ind.  256. 

Kerr  on  Rec,  page  166,  says:  "It  is  immaterial  that  the 
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order  appointiiig  a  receiver  may  have  been  improper  or 
erroneous.  It  is  not  competent  for  any  one  to  interfere  with 
the  possession  of  a  receiver  on  the  groimd  that  the  order  ap- 
pointing him  ought  not  to  have  been  made.  It  is  enough 
that  it  be  a  subsisting  order."  This  authority  is  cited  and 
quoted  with  approval  in  both  of  the  cases  first  above  cited, 
and  in  Smith  v.  IlarriSy  135  Ind.  621.  So  it  results  from  the 
foregoing  that  the  Hattields,  even  if  they  were  strangers  to 
the  adjudication  appointing  the  receiver,  cannot  attack  the 
same  collaterally;  and  also,  being  in  privity  with  the  asso- 
ciation, by  their  membership  therein  and  their  relation 
thereto  as  stockholders  therein,  they  are  equally  bound  by 
that  judgment. "  Whiitlesey  v.  Frantz^  74  N.  Y.  456;  Bangs 
V.  Duckenfieldj  18  KT.  Y.  592;  2  Black  on  Judg.,  section  583. 
The  substance  of  appellants^  contention  that  the  circuit 
court  erred  in  overruling  their  motion  for  a  new  trial  is  that 
the  evidence  shows  clearly  that  their  answers  in  confession 
and  avoidance  were  proved  without  any  conflict  in  the  evi- 
dence. The  substance  of  those  answers  is  that  the  receiver 
ought  not  to  be  allowed  to  foreclose  the  mortgage  for  the  col- 
lection of  the  note  secured  thereby,  because  the  application 
for  his  appointment  as  such  was  not  made  until  the  23rd  day 
of  July,  1890,  and  that  the  time  in  which  the  statute  allowed 
such  a  receiver  to  be  appointed  expired  on  May  5,  1890, — 
previous  to  such  appointment.  The  evidence  and  record  show 
that  the  suit  by  Black  against  the  association,  in  which  the 
appellee  was  appointed  as  receiver,  was  commenced  on  April 
12,  1890,  which  was  before  the  expiration  of  the  three  years 
allowed  by  the  statute  for  closing  up  the  affairs  of  the  associa- 
tion after  the  expiration  of  the  chartered  life  thereof.  As 
was  held  by  us  on  appeal  from  the  judgment  in  that  case,  the 
appointment  might  be  validly  made  under  the  provisions  of 
the  statute,  after  the  expiration  of  the  three  years,  if  the  ap- 
plication therefor  was  made  before  the  expiration  of  such 
three  years.  In  that  appeal  it  was  attempted  to  be  shown 
that   the   application   was  not   made   until   after   the   ex- 


286  SUPREME  COURT  OF  INDIANA, 

Hatfield  v.  Cummings,  Rec. 

piration  of  such  three  years  in  this  way,  namely:  By  showing 
that  the  complaint  in  that  case  contained  no  application  for 
the  appointment  of  a  receiver  when  filed,  and  up  until  July 
23,  1890,  which  was  after  the  expiration  of  such  three  years, 
such  application  was  brought  into  that  complaint  by  amend- 
ment. Whether  that  required  such  application  to  be  deemed 
made  and  filed  at  that  date,  or  at  the  date  of  the  filing  of  the 
complaint,  was  sought  to  be  presented  to  us  in  that  appeal. 
But  the  date  of  bringing  into  the  complaint  the  application 
was  not  shown  in  the  record  in  that  case.  Hence,  the  com- 
plaint containing  the  application  for  the  appointment  of  a  re- 
ceiver appearing  to  have  been  filed  in  time,  we  afllrmed  the 
judgment.  In  that  case  and  in  that  appeal  was  the  time,  and 
that  was  the  place,  to  question  the  legality,  the  regularity,  and 
the  validity  of  the  appointment  of  the  appellee  here  as  re- 
ceiver; and  the  court  having  jurisdiction  of  the  subject-mat- 
ter and  parties,  all  objectors  must  forever  after  hold  their 
peace.  All  objections  to  such  appointment  after  the  afiirm- 
ance  of  that  judgment,  in  the  nature  of  a  collateral  attack 
come  from  whomsoever,  or  from  whatever  quarter  they 
might,  are  collateral  impeachments  of  the  judgment  of  a 
court  of  competent  jurisdiction.  And  such  attacks,  we  have 
seen,  cannot  be  successfully  made,  even  though  the  court, 
in  making  such  appointment,  erred  and  misconstrued  the  law. 
In  case  no  appeal  had  been  taken,  the  effect  of  the  judgment 
appointing  the  receiver  is  the  same. 

It  may  be  conceded  that  the  appellants  proved  their  an- 
swers as  to  the  allegation  that  the  amendment  to  the  com- 
plaint in  the  Black  case,  made  July  23,  1890,  brought  into 
the  complaint  in  that  case  for  the  first  time  the  application 
for  a  receiver.  That  was  proved  by  oral  evidence.  But  the 
judgment  of  appointment  was  in  evidence,  which  was 
affirmed  in  this  court  in  Lime  City^  etc,  Assn.  v.  Blacky  136 
Ind.  544.  That  judgment  was  conclusive  as  to  the  appoint- 
ment of  the  receiver  and  it  was  competent  evidence  regard- 
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less  of  the  replies.  The  truth  is,  the  circuit  court  ought 
to  have  sustained,  instead  of  overruling,  appellee's  demurrers 
to  such  answers.  Those  answers  admitted  appellee's  appoint- 
ment as  receiver,  but  sought  to  avoid  it  by  setting  forth  facts 
by  which  it  is  claimed  that  the  inference  arises  that  the  ap- 
pointment was  erroneous.  That  was  nothing  more  nor  less 
than  a  collateral  attack  upon  a  judgment  of  a  court  of  compe- 
tent jurisdiction,  which  the  law  forbids,  as  already  said.  The 
answers  being  insufficient  the  ruling  upon  the  replies  was 
wholly  immaterial  and  could  not  and  did  not  harm  appellants 
even  if  erroneous. 

This  conclusion  is  not  in  harmony  with  what  was  decided 
as  to  the  sufficiency  of  the  third  paragraph  of  the  answer  in 
Hatfield  v.  Cummings,  Rec.y  140  Ind.  547.  In  that  case, 
however,  the  question  as  to  the  right  to  collaterally  attack 
the  judgment  of  appointment  of  a  receiver  was  not  suggested 
by  counsel,  or  noticed  by  the  court.  That  case,  as  to  that 
point,  is  modified  to  conform  to  this  opinion. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

Per  Cubiah. — Appellants  complain  that  we  did  not  pass 
upon  the  question  presented  by  them,  namely,  the  insuffi- 
ciency of  the  complaint,  and  the  facts  to  support  the  judg- 
ment, in  this:  that  it  is  not  averred  in  the  complaint,  nor 
found  as  a  fact  in  the  special  finding,  that  appellee  was  au- 
thorized by  the  court  to  sue  in  his  own  name. 

We  regard  the  averment  and  finding  contended  for  as  alto- 
gether immaterial.  In  an  action  like  this  it  is  not  necessary 
that  the  complaint  shall  disclose  any  specific  authority  from 
the  court  for  the  receiver  to  sue  in  his  own  name.  It  must 
be  borne  in  mind  that  appellee  is  a  receiver  appointed,  upon 
the  application  of  a  creditor,  to  wind  up  the  affairs  of  a  corpo- 
ration, upon  the  expiration  of  its  charter.  In  such  case,  he 
may  sue  in  the  name  of  the  corporation  or  otherwise, — ^that 
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is,  in  his  own  name,  as  he  may  elect.  Section  3435  Bums 
1894,  section  3012  Homer  1897.  What  was  said  by  the  court 
in  this  case  on  its  former  appeal,  touching  this  question 
(Hatfield  v.  Cummings^  Rec,  142  Ind.  350),  was  a  correct 
statement  of  the  law,  except  when  otherwise  provided  by 
statute.  Manlove,  Rec,  v.  Burger,  38  Ind.  211.  The  statute 
which  controls  the  right  of  a  receiver,  appointed  to  wind  up 
the  affairs  of  a  corporation  whose  charter  has  expired,  was 
neither  presented  nor  considered  by  the  court  in  that  case; 
hence,  what  is  there  said  is  not  applicable  to  the  question  rel- 
ative to  the  authority  of  a  receiver  appointed  under  section 
8435,  supra,  to  sue  in  his  own  name. 

Appellants  further  and  vigorously  complain  that  we  did 
not  pass  upon  the  sufficiency  of  the  second  paragraphs  of  re- 
plies to  the  second  paragraphs  of  the  separate  answers  of  ap- 
pellants. Appellants'  joint  assignment  of  error,  to  the  over- 
ruling of  the  demurrers  to  these  replies,  appears  complete  on 
one  page  of  the  record,  and  upon  another  page,  under  a  re- 
peated title,  appear  proper  separate  assignments  of  error  to 
the  same  action  of  the  court,  and  it  is  manifest  that  the  judge 
who  wrote  the  opinion  overlooked  the  separate  assignments.* 
The  answers  to  which  the  replies  were  addressed  are,  in  sub- 
stance, the  same,  and,  in  effect,  allege  that  the  Lime  City 
Building,  Loan  and  Savings  Association  was  legally  incorpo- 
rated on  the  6th  day  of  May,  1879,  for  a  period  of  eight 
years;  that  it  ceased  to  exist  as  a  corporation  on  the  5th  day 
of  May,  1887;  that  the  three  years  allowed  by  law,  in  which 
to  wind  up  its  affairs,  expired  May  6,  1890;  that  no  receiver 
was  appointed  nor  applied  for  by  any  creditor,  stockholder, 
or  member  of  said  association  or  other  person  prior  to  the  23d 
day  of  July,  1890. 

The  replies  assailed  are,  in  substance,  the  same,  and,  in  ef- 
fect, allege  that  appellants,  James  M.  and  Thursy  Hatfield, 
were  each  stockholders  in  said  Lime  City  Building,  Loan  and 
Savings  Association  on  the  12th  day  of  April,  1890,  and  the 
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said  Thursy,  a  debtor  of  said  association  for  the  sum  of 
money  sued  for  in  this  action,  and  that  upon  said  last  named 
day  one  Black,  himself  being  a  stockholder  in  said  association 
and  a  creditor  thereof,  commenced  his  suit  in  the  Hunting- 
ton Circuit  Court  for  the  collection  of  his  debt  and  the  ap- 
pointment of  a  receiver  to  wind  up  the  affairs  of  said  associa- 
tion ;  that  such  issues  were  formed  in  said  action  between  the 
plaintiff,  Black,  and  such  association,  that  called  in  question, 
among  other  things,  the  right  and  power  of  the  court  to  ap- 
point a  receiver  in  said  cause;  that  said  issues  were  submitted 
to  the  court  for  trial,  and,  after  hearing  the  evidence,  the 
court  found  that  the  plaintiff  was  entitled  to  recover,  and 
that  a  receiver  ought  to  be  appointed,  and  did  thereupon  ren- 
der judgment  for  the  plaintiff  for  the  sum  of  $958.50,  and 
did  appoint  appellee  receiver  of  said  association,  and  did 
thereupon  order  said  receiver  to  collect  all  assets  due  said  as- 
sociation, by  suit  or  otherwise,  and  from  the  same  to  pay  the 
plaintiff's  judgment;  that  appellee  duly  qualified  and  entered 
upon  the  discharge  of  his  duties  as  such  receiver;  from  which 
judgment  and  order,  appointing  appellee  receiver,  said  asso- 
•ciation  appealed  to  the  Supreme  Court,  and,  among  other 
things,  assigned  as  error  in  said  Supreme  Court  the  action  of 
said  Huntington  Circuit  Court  in  the  appointment  of  appel- 
lee as  receiver;  that  said  appeal  has  been  determined  by  said 
Supreme  Court  and  the  decision  of  the  said  Huntington  Cir- 
cuit Court  in  all  things  affirmed  and  reported  in  Lime  City, 
etc.y  Assn.  v.  Blacky  136  Ind.  644. 

The  pleadings  in  the  Black  case  are  set  out  in  the  replies. 
These  replies  to  answers,  that  only  questioned  the  authority 
of  the  court  to  appoint  a  receiver,  are  clearly  good.  They 
show  that  appellants  were  stockholders  of  the  association — 
that  is,  a  part  of  the  association — at  the  time  of  the  adjudica- 
tion, and  are  bound  by  it.  See  authorities  cited  in  the  opin- 
ion, supra.  Furthermore,  what  is  said  in  the  main  opinion 
touching  the  conclusion  of  law,  drawn  from  the  facts  found 
Vol.  152—19 
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under  these  answers  and  replies  as  being  a  collateral  attack, 
is  a  further  and  complete  answer  to  appellants'  Contention. 

We  have  carefully  reviewed  the  record  and  find  no  error 
in  it.    The  petition  for  rehearing  is  overruled. 


Kelley,  Guardian,  et  al.  v.  Shdiee,  Administratob. 

168  ao| 

}g  m  [No.  18,726.    Filed  March  14,  1899.] 


Deed. — BeeitcUEeservingLife  Estate. — Construction. — A  conveyance 
in  the  ordinary  form,  except  a  recital  that  the  **deed  is  to  take 
efifect  and  be  in  full  force  on  and  after  the  death  of  this  grantor/' 
is  a  deed,  and  is  not  testamentary  in  character.  The  only  effect  of 
the  recital  being  to  reserve  a  life  estate  to  the  grantor,  and  thus 
postpone  the  possession  of  the  grantee  mitil  after  the  death  of  the 
grantor. 

From  the  Marion  Circuit  Court.     Affirmed. 
Masson  &  Reagan^  for  appellants. 
Ayres  &  JoneSj  for  appellee. 

Monks,  C.  J. — Appellee,  as  the  administrator  of  the  estate 
of  Eliza  J.  Clements,  deceased,  filed  his  petition  against  ap- 
pellants, and  obtained  an  order  to  sell  certain  real  estate  to 
make  assets  for  the  payment  of  claims  allowed  against  said 
estate. 

It  appears  from  the  record  that  in  May,  1886,  Eliza  Cos- 
sell  executed  to  her  daughter  Eliza  Jane  Clements  an  instru- 
ment in  writing  which  was  in  the  ordinary  form  of  a  war- 
ranty deed,  except  that  after  the  regular  granting  words  and 
the  description  of  the  land,  it  read  as  follows:  "This  deed  is 
to  take  eJBFect  and  be  in  full  force  on  and  after  the  death  of 
this  grantor,  Eliza  Cossell.  This  deed,  grant,  and  convey- 
ance is  made  to  the  grantee,  to  have  and  to  hold  the  same 
during  her  natural  life;  and  after  the  death  of  the  grantee, 
Eliza  Jane  Clements,  then  the  above  described  real  estate 
shall  be  the  absolute  property  of  the  heirs  of  the  body  of 
Eliza  Jane  Clements  grantee  herein."  Said  written  instru- 
ment was  in  the  year  1886  recorded  in  the  deed  records  of 
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Marion  county,  Indiana.  Said  Eliza  Jane  Clements  died  in- 
testate in  the  year  1894,  leaving  as  her  only  heirs  appellants 
ilinter  Clements,  her  husband,  and  Anna  J.  Clements  and 
Bessie  M.  Clements  her  children.  Afterwards,  in  1897,  said 
Eliza  Cossell  died  intestate,  leaving  as  her  only  heirs  said 
Anna  J.  Clements  and  Bessie  M.  Clements.  Appellants  in- 
sist that,,"while  the  instrument  in  question  is  in  form  a  deed, 
it  is  in  fact  an  attempted  testamentary  disposition  of  the 
grantor^s  land,  and  not  being  executed  with  the  requisites  of  a 
will,  passed  no  title  to  Eliza  Jane  Clements,  appellees  intes- 
tate, but  said  real  estate,  on  the  death  of  Eliza  Cossell  was  in- 
herited by  said  Anna  J.  and  Bessie  M.  Clements,  her  grand- 
children." It  is  conceded  by  appellants,  however,  that  if 
said  instrument  is  a  deed,  the  land  described  therein  is  a  part 
of  the  estate  of  Eliza  Jane  Clements,  and  that  the  court  cor- 
rectly ordered  the  sale  of  said  land  on  the  petition  of  ap- 
pellee. 

The  rule  is  that  '^an  instrument  having  all  the  formalities 
of  a  deed  will  be  construed  to  operate  as  a  deed,  wherever  it 
appears  therefrom  that  it  was  the  intent  of  the  maker  to  con- 
vey any  interest  whatever  to  vest  upon  the  execution  of  the 
paper.  If,  however,  it  appears  that  all  the  estate  which  it 
was  the  purpose  to  convey  was  reserved  to  the  grantor  during 
his  life,  and  that  the  deed  was  only  to  take  effect  upon  the 
death  of  the  grantor,  it  will  be  construed  to  be  testamentary 
in  its  character."  Spencer  v.  RoWins^  106  Ind.  580,  584; 
^yan  v.  Wall,  30  Miss.  91,  64  Am.  Dec.  147;  Leaver  v. 
GausSy  62  Iowa  314,  19  Cent.  L.  J.  46.  The  instrument  in 
question  embodies  all  the  requisites  of  a  statutory  deed,  as 
provided  by  section  3346  Bums  1894,  section  2927  Horner 
1897,  and  clearly  vested  in  the  grantee  an  estate  in  fee  sim- 
ple, unless  the  recitals  following  the  description  of  the  real 
estate  have  a  contrary  effect.  The  general  rule  laid  down  by 
the  authorities  is  that  a  declaration  that  the  deed  shall  not  go 
into  effect  until  the  death  of  the  grantor  does  not  give  it  a 
testamentary  character.    Jones'  Law  of  Real  Prop,  in  Con- 
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veyancing,  section  627,  and  cases  cited  in  notes.  The  cases 
decided  by  this  court  hold  that  recitals  in  deeds  substantially 
the  same  as  those  in  this  case  did  not  render  such  instruments 
testamentary  in  character,  but  that  they  conveyed  an  estate 
in  fee  simple  when  the  instruments  were  executed,  and  that 
the  only  effect  of  such  recitals  was  to  reserve  a  life  estate  to 
the  grantor,  and  thus  postpone  the  possession  of  the  grantee 
until  after  the  death  of  the  grantor.  Cates  v.  Cates,  136  Ind. 
272,  276,  276;  Wilson  v.  Carrico,  140  Ind.  633,  49  Am.  St 
213,  and  note,  pages  219-221;  Owen  v.  WilliamSy  114 
Ind.  179;  Spencer  v.  RohhinSy  supra.  The  same  rule  is  de- 
clared in  the  following  cases:  Whitey  Adm.y  v.  HopkinSy  80 
Ga.  164,  4  S.  E.  863;  Seals  v.  Piercey  83  Ga.  787,  10  S.  E. 
589,  20  Am.  St.  344;  Johnson  v.  IlineSy  31  Ga.  720;  Bun4:h 
V.  NickSy  60  Ark.  367,  7  S.  W.  563;  Shackelton  v.  Sebree,  86 
111.  616;  Wall  v.  Wally  supra;  Wyman  v.  Browuy  60  Me. 
139;  Abbott  v.  Holwayy  72  Me.  298;  Chancellor  v.  Windhamy 
1  Rich.  (S.  C.)  161,  42  Am.  Dec.  411;  Phillips  v.  Lumber 
Co.y  94  Ky.  446,  22  S.  W.  662,  42  Am.  St.  367,  and  note,  p. 
370;  Reynolds  v.  Towell  (Ky.),  11  S.  W.  202;  2  Devlin 
on  Deeds,  section  865b;  Jones  Real  Prop.,  sections  626,  627. 

In  Owen  v.  WilliamSy  114  Ind.  179,  the  language  of  the 
deed  was  that  the  grantors  of  the  deed,  naming  them,  "con- 
vey and  warrant  to"  the  grantee,  naming  him,  "after  my  de- 
cease, and  not  before,  the  following  real  estate,"  describing 
it.  The  court  said,  at  page  188:  "The  use  of  the  phrase 
therein,  'after  my  decease,  and  not  before',  did  not  make  the 
deed  testamentary  in  character,  but  operated  merely  to  show 
that  the  grantee's  use  and  enjoyment  of  the  lands  conveyed 
would  not  begin,  under  such  deed,  until  after  the  grantor's 
death,  and  not  before.    Spencer  v.  RobbinSy  106  Ind.  680." 

In  Cates  v.  Cates,  136  Ind.  272,  the  deed  contained  this 
provision:  "The  grantor  hereby  expressly  excepts  and  re- 
serves from  this  grant  all  the  estate  in  said  lands,  and  the  use 
and  occupation,  rents  and  proceeds,  thereof,  unto  himself 
during  his  natural  life." 
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In  Wilson  v.  CarricOy  140  Ind.  633,  the  deed  contained  a 
provision  ''to  be  of  none  effect  until  after  the  death  of  the 
grantors,  then  to  be  in  full  force." 

In  White  v.  HopkinSy  80  Ga.  164,  the  deed  contained  this 
provision:  "The  title  to  the  above  described  tract  of  land  to 
still  remain  in  said  grantor  for  and  during  his  lifetime,  and  at 
his  death  to  immediately  vest  in  the  said  "  grantee. 

In  Seals  v.  PiercCy  83  Ga.  787,  the  provision  was:  "This 
deed  is  to  go  into  effect  after  the  death  of  said  Nancy  Cope* 
Ian  of  the  first  part  she  claiming  her  right  to  hold  the  land  so 
long  as  she  lives  and  at  her  death  then  at  her  death  all  the 
franchises  and  right  which  she  hold  to  be  to  the  party  of 
second  part  to  be  by  her  willed  or  conveyed  as  the  party  of 
the  second  part  may  elect."  , 

In  Johnson  v.  HineSy  31  Ga.  720,  the  grant  was,  "To  have 
and  to  hold  after  my  death  the  aforesaid  property." 

In  Bunch  v.  NicJcSy  60  Ark.  367,  the  provision  was  that 
"the  deed  shall  go  into  full  force  and  effect  at  my  death." 

In  Shackelton  v.  Sebreey  86  111.  616,  the  provision  was: 
"This  deed  not  to  take  effect  until  after  my  decease;  not  to 
be  recorded  until  after  my  decease." 

In  Wall  V.  Wall,  30  Miss.  91,  the  provision  was :  "The  deed 
to  take  effect  as  far  as  regards  the  handing  over  of  the  prop- 
erty at  my  death;  and  I  reserve  the  right  to  revoke  it  at  any 
time  during  my  life,  by  filing  in  the  clerk's  office  a  written 
revocation  under  my  hand  and  seal;  and  I  do  hereby  make 
known  and  declare,  that  the  signing,  sealing  and  delivery  of 
this  deed,  and  placing  the  same  amongst  my  paperSy  is  in- 
tended by  me  as  a  delivery  of  said  property  at  my  deathy  and 
to  take  effect  at  that  time,^^ 

In  Wyman  v.  Browny  50  ^fe.  139,  the  provision  was: 
"This  deed  or  conveyance  not  to  take  effect  during  my  life- 
time, and  to  take  effect  and  be  in  force  from  and  after  ray 
decease." 

In  Abbott  V.  Holwayy  72  Me.  298,  the  deed  contained  a 
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provision  that  "this  deed  is  not  to  take  effect  and  operate  as  a 
conveyance  until  my  decease." 

In  Chancellor  v.  Windham^  1  Rich.  161,  the  grantor  gave, 
granted,  and  released  to  the  grantee  certain  real  estate  "at 
my  death  to  have  and  hold,"  etc. 

In  Phillips  V.  Lumber  Co,,  94  Ky.  445,  the  deed  recited 
that,  "this  deed  is  not  to  take  effect"  until  the  grantor's  death, 
"he  to  have  and  keep  possession  of  said  farm  during  his  life." 

In  Reynolds  v.  Towell  (Ky.),  11  S.  W.  202,  it  was  pro- 
vided in  the  deed  that  "this  deed  is  not  to  take  effect  until 
after  the  death  of  myself  and  the  death  of  my  wife,  Cynthia, 
and  at  her  death  this  deed  shall  be  in  effect." 

It  is  clear  from  an  examination  of  the  cases  of  Spencer  v. 
RobhinSy  106  Ind.  580,  Owen  v.  WilliamSy  114  Ind.  179, 
Cates  V.  CateSy  135  Ind.  272,  and  WiUon  v.  CarricOy  140 
Ind.  533,  decided  by  this  court,  which  are  fully  supported  by 
cases  decided  by  courts  of  last  resort  in  other  jurisdictions, 
above  cited,  that  the  provision  that  the  "deed  is  to  take  effect 
and  be  in  full  force  on  and  after  the  death  of  the  grantor," 
only  postponed  the  grantees  right  to  possession  until  after  the 
death  of  the  grantor.  It  follows  that  the  instrument  in  con- 
troversy was  a  deed.    The  judgment  is  therefore  affirmed. 
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BoBABDS  V.  The  State. 

[No.  18,189.    FUed  March  15,  1809.] 

Appeal  and  Error. — BUI  of  Exceptions  in  Criminal  Prosecution. — 
Under  section  1847  R.  S.  1881,  requiring  all  bills  of  exceptions  in  a 
criminal  prosecution  to  be  made  out  and  presented  to  the  judge  at 
the  time  of  the  trial,  or  within  such  time  thereafter  as  the  judge 
may  allow,  not  exceeding  sixty  days,  if  a  bill  of  exceptions  is  -not 
presented  within  the  term  at  which  the  trial  was  had,  the  record 
must  affirmatively  show  that  time  beyond  the  close  of  the  term 
granted. 

From  the  Fountain  Circuit  Court.     Affirmed. 
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F.  M.  Ilowardy  L,  Neheker,  D.  W.  SimmSf  T.  N.  Rice  and 
J.  T.  Johnston^  for  appellant. 

W.  A.  Ketchaniy  Attorney-General,  and  Howard  MaxweUy 
for  State. 

JoBDAN,  J. — Appellant  was  charged  by  indictment,  in  the 
Parke  Circuit  Court,  with  having  committed  the  crime  of 
murder  in  the  first  degree.  The  venue  was  changed  to  the 
Fountain  Circuit  Court,  and  on  a  trial  by  jury,  in  the  latter 
court,  at  the  November  term,  1896,  thereof,  he  was  convicted 
of  voluntary  manslaughter,  and  his  punishment  fixed  by  the 
jury  at  imprisonment  in  the  state's  prison  for  a  period  of 
twenty-one  years,  and,  over  his  motion  for  a  new  trial,  judg- 
ment was  rendered  accordingly.  From  this  judgment  he  ap- 
peals, and  the  only  error  assigned  is  that  the  trial  court  erred 
in  overruling  his  motion  for  a  new  trial.  In  addition  to  the 
argument  of  the  Attorney-General,  relative  to  the  merits  of 
this  appeal,  that  official  also  insists  that  no  question  is  pre- 
sented for  the  determination  of  this  court  upon  the  merits  of 
the  case;  for  the  reason  that  the  several  bills  of  exceptions,  by 
which  appellant  seeks  to  expose  the  alleged  errors  of  the 
lower  court,  were  each  presented  to  the  trial  judge  for  his  ap- 
proval, and  were  signed  and  filed  after  the  close  of  the  term 
at  which  the  judgment  was  rendered,  vrithout  leave  being 
first  obtained  from  the  court  granting  to  appellant  the  right 
to  present  and  file  such  bills  beyond  the  close  of  said  term, 
and  therefore  it  is  contended  that  neither  of  said  bills  is  prop- 
erly in  the  record. 

Under  the  facts,  as  they  are  disclosed  to  us  by  the  tran- 
script, we  are  compelled  to  concur  in  this  contention  of  the 
Attorney-General.  Among  other  proceedings,  the  record  dis- 
closes the  following:  On  the  twenty-eighth  judicial  day  of 
the  November  term,  1896,  of  the  Fountain  Circuit  Court,  ap- 
pellant filed  his  motion  for  a  new  trial,  which  motion,  on  the 
thirtieth  judicial  day  of  that  term,  was  overruled,  and  on  the 
same  day,  and  as  a  part  of  the  same  entry,  it  appears  that  the 


296  SUPREME  COURT  OF  INDIANA, 

Robards  v.  State. 

court  rendered  judgment  against  appellant  upon  the  verdict 
of  the  jury. 

It  is  not  shown  by  the  record  that,  at  any  time  after  the  re- 
turn  of  the  verdict,  but  before  or  c^ncurr^nt  with  the  rendi- 
tion  of  the  final  judgment,  the  court  granted  appellant  time 
beyond  the  close  of  the  November  term,  1896,  in  which  to 
tender  and  file  bills  of  exceptions.  Notwithstanding  this 
fact,  however,  three  bills  of  exceptions — ^the  first  purporting 
to  embrace  the  evidence  given  in  the  cause,  with  the  rulings, 
exceptions,  and  objections  incident  thereto;  the  second  con- 
taining the  instructions  given  and  refused,  with  the  excep- 
tions thereon;  and  the  third  exhibiting  the  rulings  of  the 
court  in  respect  to  the  competency  of  certain  jurors-are 
each  shown  to  have  been  presented  to  the  trial  judge  during 
the  first  week  of  the  February  term,  1897,  of  the  Fountain 
Circuit  Court;  and  at  that  time  signed  by  the  judge,  and 
filed  by  counsel  for  appellant.  Section  1847  R.  S.  1881, 
section  1916  Bums  1894,  section  1847  Homer  1897,  being 
section  272  of  our  criminal  code,  provides  as  follows:  "All 
bills  of  exceptions,  in  a  criminal  prosecution,  must  be  made 
out  and  presented  to  the  judge  at  the  time  of  the  trial,  or 
within  such  time  thereafter  as  the  judge  may  allow,  not  ex- 
ceeding sixty  days  from  the  time  judgment  is  rendered;  and 
they  must  be  signed  by  the  judge  and  filed  by  the  clerk.  The 
exceptions  must  be  taken  at  the  time  of  the  trial." 

It  is  well  settled  that,  under  the  requirements  of  this  sec- 
tion, all  bills  of  exceptions  in  a  criminal  case  must  be  made 
out,  presented  to  the  trial  judge  for  his  signature,  and  filed 
during  the  term  at  which  the  final  judgment  is  rendered.  If 
not  tendered  and  filed  until  after  the  close  of  such  term,  then 
leave  to  tender  and  file  beyond  such  term  must  be  first  ob- 
tained, and  in  such  case,  on  appeal  to  this  court,  it  must  af- 
firmatively appear  from  the  record  that  time,  beyond  the 
close  of  the  term  at  which  the  final  judgment  was  rendered, 
was  granted  by  the  lower  court  in  which  to  prepare  and  pre- 
sent such  bills  to  the  trial  judge ;  otherwise,  they  will  not  be 
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regarded  aa  coDstituting  a  part  of  the  record.  If  such  leave 
is  given  by  tbe  trial  court,  it  can  only  be  shown  by  an  entry 
in  the  order-book.  A  recital  in  the  bill  itaelf  that  leave  was 
grunted  will  not  suffice.  Calveri  v.  State,  91  Ind.  473;  Hun- 
ter V.  Slate,  101  Ind.  406;  Hunter  v.  State,  102  Ind.  428; 
Bamaby  v.  State,  106  Ind.  539;  Fehn  v.  Slate,  3  Ind.  App. 
568;  City  of  Indianapolis  v.  Kollman,  79  Ind.  504;  Benson 
V.  Baldwin,  108  Ind.  106;  Elliott  on  App.  Froc.,  section 
801.  The  record  in  this  appeal  not  disclosing  that  time,  ex- 
tending beyond  the  term  at  which  the  final  judgment  in  this 
eaae  was  rendered,  was  granted  by  the  court  to  appellant 
in  which  to  tender  and  file  bills  of  exceptions,  it  is  evident 
that  the  bills  in  question  cannot  be  regarded  as  a  part  of  the 
record  in  this  appeal,  and,  as  the  questions  sought  to  he  pre- 
sented depend  thereon,  they  cannot  be  considered.  The  judg- 
ment is  therefore  affirmed. 


The  Consolidated  Stone  Cokpaht  kt  al.  v.  Summit. 

[No.  18,88L    Filed  Uan:h  IS,  1«M.] 

Tl^adhhq. — Comt^int. — Penonal  Injuriea, — Knowledge  of  Danger. 
— An  kllegation  in  a  oomplalnt  in  an  action  by  on  employe  (or  per- 
sonal injuriee  soBtained  bj  reason  of  defective  appliances  that  he 
did  not  know  of  such  defect  or  danger,  not  only  repels  actual 
knowledge,  but  any  Implied  knowledge  thereof,    pp.  199,  300. 

Apteal  and  Ekbok. — Motion  for  Judgment  on  An»u>er»  to  tnterroga- 
toriea.  — The  Supreme  Court  cannot  look  to  the  evidence  in  consider- 
ing on  alleged  error  of  the  trial  oouit  In  overruUng  a  motion  for 
judgment  on  the  answers  to  interrogatories,  notwithstanding  the 
general  verdict,  but  only  to  the  pleadings,  the  verdict,  and  the  an- 
swers to  tbe  interrogatories,     p.  300. 

Vbedict.— jlnsiwra  to  Interrogalori€a.—Tb.»  general  verdict  deter* 
mines  all  issues  In  favor  of  the  party  recovering  same,  and  the  ver- 
dict will  stand  aa  against  a  motion  for  judgment  on  answers  to  In- 
terrogatories unless  tbe  answeis  are  in  irreconcilable  conflict  there- 
with,   p.  SOO. 

ICasTCR  and  Skevant.— iVrwwial  InjuHe*.— Knowledge  of  Danger. — 
Aisumption  of  Riak. — The  mere  fact  that  a  servant  may  know  or 
could  have  known  of  a  defect  by  the  exorcise  of  ordinary  care  does 
not  necessarily  charge  him  with  an  asaumptiou  of  the  risk  growing 
out  of  such  defect,  because  the  risks  and  hazards  on  account  there- 
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of  may  not  be  so  open  and  apparent  as  to  be  appreciated  by  him  on 
account  of  his  ignorance  or  want  of  experience,    p.  SOS. 

Verdict. — Answers  to  Interrogatories. — Presumptions. — ^The  Supreme 
Court  will  indulge  all  reasonable  presumptions  in  favor  of  a  general 
verdict  as  against  a  motion  for  judgment  on  anwers  to  interroga- 
tories,   pp.  S02^  SOS. 

Appeal  and  Error.— jEJvtdence.—TFAen  Not  All  in  Record.-^MapB 
and  Plats. — ^Where,  in  the  trial  of  a  cause,  maps  or  plats  were  re- 
ferred to  by  the  witnesses  by  way  of  explanation  of  questions  asked 
them,  for  the  purpose  of  showing  the  positions  of  certain  persons 
and  things  and  their  movements,  and  such  maps  are  not  made  a  part 
of  the  record,  the  Supreme  Court  will  not  consider  any  questions  in 
such  appeal  depending  on  the  evidence,    pp.  SOS,  S04. 

Same. — Instructions. — Joint  Assignment. — New  Trial. — An  assign- 
ment as  cause  for  a  new  trial  that  the  court  erred  in  giving  of  its 
own  motion  a  certain  instruction,  and  in  refusing  to  give  certain 
instructions  requested  by  appellant,  must  fail,  where  the  assign- 
ment was  joint,  and  the  appellant's  brief  contained  no  arg^ument  as 
to  error  in  refusing  to  give  instructions  asked,    p.  S04. 

From  the  Monroe  Circuit  Court.     Affirmed. 

Duncan  &  Batman,  Moses  F.  Dunn  and  S.  B.  Lowe^  for 
appellants. 

John  R.  East  and  Robert  G.  Miller ,  for  appellee. 

Monks,  C.  J. — Appellee  brought  this  action  to  recover  for 
personal  injuries  received  by  him  on  account  of  the  alleged 
negligence  of  appellants  while  working  in  their  stone  quarry. 

Appellants'  demurrer  to  the  amended  complaint  for  want 
of  facts  was  overruled.  The  jury  returned  a  general  verdict 
in  favor  of  appellee,  and  also  answered  interrogatories  pro- 
pounded by  appellants.  Over  appellants'  motion  for  a  judg- 
ment in  their  favor  upon  the  answers  to  the  interrogatories 
notwithstanding  the  general  verdict,  and  their  motion  for  a 
new  trial,  the  court  rendered  judgment  in  favor  of  appellee. 
These  rulings  of  the  court  are  severally  assigned  as  error. 

It  is  alleged  in  the  amended  complaint,  among  other 
things,  in  substance,  that  appellee  was  a  derrick  hand,  and 
that  a  large  stone,  thirty-five  feet  long,  four  feet  thick  and 
four  and  one-half  feet  wide,  weighing  many  tons,  was  being 
turned  over  by  means  of  a  derrick,  when  it  broke  in  two 
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pieces,  at  a  dry  seam  running  diagonally  through  the  same 
from  top  to  bottom,  and  that  when  it  so  separated  the  end  of 
one  of  the  pieces  turned  up,  and  struck  the  west  T  rail  of  the 
track  upon  which  the  channeler  was  moved,  and  pushed  it 
against  appellee's  ankle  and  crushed  it;  that  said  dry  seam 
ran  entirely  through  said  stone,  commencing  at  the  top,  ex- 
tending in  a  northerly  direction,  so  that,  when  the  same  sep- 
arated, the  south  end  would  lift,  and  raise  the  broken  piece  of 
stone,  and  tilt  it  up  so  as  to  bring  it  in  contact  with  such 
T  rail,  which  fact  was  known  to  each  of  said  appellants  at  and 
prior  to  the  time  of  plaintiff's  injuries,  but  was  wholly  un- 
known to  plaintiff;  that  the  said  track  so  extending  over  such 
space  was  so  far  above  the  upper  surface  of  said  stone,  to  wit, 
two  feet  and  over,  that  he  was  unable  to  imagine  any  way  or 
manner  in  which  said  stone  could  tilt  up  and  strike  the  west 
T  rail  of  the  track  over  which  he  was  attempting  to  step  at 
the  time  of  his  said  injury;  that  said  dry  seam  rendered  said 
stone  defective,  dangerous,  and  unsafe,  and  that  said  seam 
was  so  small  that  it  was  not  discoverable  without  a  close  in- 
spection, and  was  invisible  and  hidden  from  the  view  of  ap- 
pellee, and  at  the  time  of  his  said  injuries  he  had  no  knowl- 
edge whatever  that  said  stone  contained  said  dry  seam,  that 
it  was  in  any  way  defective,  or  that  there  was  any  danger  of 
the  same  turning  over  and  injuring  him;  that  appellants 
knew  that  said  stone  was  so  defective,  contained  said  dry 
seam,  and  was  dangerous  and  unsafe  for  appellee  and  the 
other  employes  to  work  near  and  about  it,  long  before  appel- 
lee received  his  injuries,  but  negligently  and  carelessly 
caused  the  same  to  be  turned  over  in  its  defective  condition, 
and  negligently  and  carelessly  failed  to  notify  or  warn  appel- 
lee of  the  condition  of  said  stone,  and  its  defects,  or  the  dan- 
ger of  working  near  it;  that  said  injuries  were  received  by  ap- 
pellee while  in  the  line  of  his  duty  as  an  employe  of  appel- 
lants, and  without  any  fault  whatever  on  his  part,  but  solely 
on  account  of  the  nep:ligence  of  appellants. 

While  an  employe  assumes  the  risk  from  obvious  defects 
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or  dangers,  open  to  ordinary  careful  observation,  or  such  as 
would  be  known  by  the  exercise  of  ordinary  care  {Peerless 
Stone  Co.  v.  Wrayy  143  Ind.  674,  577),  yet  it  is  only  neces- 
sary to  allege  that  he  did  not  know  of  such  defect  or  danger; 
and  such  allegation  not  only  repels  actual  knowledge,  but 
any  implied  knowledge.  EvansviUey  etc.j  R.  Co.  v.  Duel, 
134  Ind.  156,  160,  161.  To  sustain  such  allegation,  how- 
ever, the  evidence  must  show  that  the  employe  not  only  had 
no  knowledge  of  the  defect,  but  could  not  have  known  the 
same  by  the  exercise  of  ordinary  care.  We  think  this  com- 
plaint was  sufficient  to  withstand  the  demurrer  for  want  of 
facts.  Peerless  Stone  Co.  v.  Wray,  143  Ind.  574. 

It  is  next  insisted  that  the  court  erred  in  overruling  appel- 
lants' motion  for  a  judgment  in  their  favor,  on  the  answers  to 
the  interrogatories,  notwithstanding  the  general  verdict.  In 
discussing  this  alleged  error  the  appellants  call  attention  to 
the  evidence  of  appellee,  and  claim  that  it  shows  an  assump- 
tion of  the  risk.  In  determining  this  question,  we  cannot 
look  to  the  evidence,  but  only  to  the  complaint,  answer,  and 
general  verdict,  and  the  answers  of  the  jury  to  the  interroga- 
tories. 

The  general  verdict  necessarily  determines  all  material 
issues  in  favor  of  appellee,  and,  unless  the  answers  of  the  jury 
to  the  interrogatories  are  in  irreconcilable  conflict  with  the 
general  verdict,  the  court  did  not  err  in  overruling  appel- 
lants' motion  for  a  judgment  in  their  favor.  If  such  irrecon- 
cilable conflict  exists,  then  the  court  erred  in  overruling  said 
motion.  Ohioy  etc.,  R.  Co.  v.  Trobridge,  126  Ind.  391,  363, 
894,  and  cases  cited;  Town  of  Poseyville  v.  Lewis,  126  Ind. 
80,  and  cases  cited;  Rogers  v.  Leyden,  127  Ind.  50,  59,  and 
cases  cited;  Oraham  v.  Payne,  122  Ind.  403,  408,  409; 
Indianapolis,  etc.,  R.  Co.  v.  Lewis,  119  Ind.  218,  223. 

The  jury  found,  in  answer  to  the  interrogatories,  that  there 
was  a  seam  in  the  stone  where  it  separated;  that  said  seam 
was  part  mud  and  part  dry ;  that  appellee  had  no  knowledge 
that  there  was  a  seam  in  said  stone  before  it  separated  and 
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caused  his  injury;  that  before  his  injury,  appellee  had  no 
knowledge  of  the  danger  from  said  seam  which  caused  his  in- 
jury; that  appellee  could  have  seen  the  seam  in  said  stone 
twenty  feet  away  if  he  had  looked;  that  appellee,  in  climbing 
out  of  the  ledge,  and  walking  over  the  T  rail  that  struck  his 
foot,  adopted  the  only  convenient  and  safe  course  to  avoid 
danger;  that  the  stone  which  struck  the  T  rail  was  eighteen 
inches  below  the  T  rail  before  the  stone  was  moved;  that  ap- 
pellee did  not  know  at  the  time  of,  and  just  before,  his  injury 
that  the  moving  of  the  stone  was  liable  to  cause  the  T  rail  to 
move  in  the  manner  and  in  the  direction  in  which  it  did 
move  when  it  caused  his  injury,  and  in  a  manner  calculated 
to  injure  one  standing  in  the  place  where  he  was  standing  at 
the  time  of  his  injury;  that  there  were  not  other  convenient 
places  near  by,  besides  the  place  where  appellee  was  situated 
at  the  time  of  his  injury,  where  he  could  have  remained  with 
safety,  and  performed  his  duty  as  well  as  at  the  place  where 
he  was,  which  places  he  could  have  reached  and  occupied  in 
safety  in  time  to  have  performed  all  his  duties  in  moving 
said  stone,  and  thus  have  avoided  injury;  that  appellee  did 
not  know  of  the  existence  of  the  seam  in  said  stone  in  time  to 
have  avoided  the  accident,  or  in  time  to  have  avoided  his  in- 
*  jury;  that  appellee  did  not  know  of  the  peril  of  his  situation 
in  time  to  have  removed  to  a  place  of  safety,  or  in  time  to 
have  avoided  injury;  that  appellee  at  the  time  of  his  injury 
was  acquainted  with  the  fact  that  there  were  dry  seams  and 
m„d  seams  in  the  quarry  where  he  was  injured,  and  with  the 
character  and  description  of  them. 

The  answers  to  the  interrogatories  cannot  be  aided  by  any 
presumptions,  for  the  rule  is  that  all  reasonable  presumptions 
will  be  indulged  in  favor  of  the  general  verdict,  and  none 
will  be  indulged  in  favor  of  the  answers  to  the  interrogato- 
ries. Town  of  Poseyville  v.  LevnSy  126  Ind.  80;  Ohio^  etc.y 
R.  Co.  V.  Trobridge,  126  Ind.  391,  394.  The  special  findings 
override  the  general  verdict  only  when  both  cannot  stand; 
the  conflict  being  such,  upon  the  face  of  the  record,  as  to  be 
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beyond  the  possibility  of  being  removed  by  any  evidence  ad- 
missible under  the  issues  in  the  cause.  Amidon  v.  Oaffj  24 
Ind.  128;  Indianapolis^  etc.,  R.  Co.  v.  Lewis^  119  Ind.  223. 
Under  the  rule  stated,  it  is  clear  that  the  facts  found  in.  an- 
swer to  the  special  interrogatories  are  not  in  irreconcilable 
conflict  with  the  general  verdict. 

It  is  found  that  appellee  could  have  seen  the  seam  in  the 
stone  twenty  feet  away  if  he  had  looked;  but  was  this  after 
his  injury,  or  before?  We  cannot  indulge  the  presumption 
that  it  was  before,  or  that  it  was  at  any  time  that  would 
bring  such  answer  in  conflict  with  the  general  verdict.  The 
answers  do  not  show  that  appellee  was  at  any  time  before  his 
injury  in  a  position  to  see  the  seam  in  said  stone,  or  that  by 
the  exercise  of  ordinary  care  he  could  have  seen  it.  More- 
over, if  the  answers  to  the  interrogatories  showed  that  before 
his  injury  he  saw  the  seam  in  said  stone,  or  that  by  the  exer- 
cise of  ordinary  care  he  could  have  seen  it,  such  fact,  if 
found,  would  not,  as  against  the  general  verdict,  charge  ap- 
pellee with  the  assumption  of  the  risks  grov^dng  out  of  such 
defect.  This  is  true  because  the  general  verdict  finds  that  ap- 
pellee did  not  know,  and  could  not  have  known  by  the  ex- 
ercise of  ordinary  care,  the  risks  to  which  said  seam  exposed 
him,  and  that  he  did  not  assume  the  risks  and  hazards  on  ac- 
count thereof.  There  is  nothing  in  the  answers  to  the  inter- 
rogatories showing  that  appellee  had  any  experience  in  hand- 
ling such  stone  with  a  derrick,  or  how  long  he  had  been  em- 
ployed in  the  capacity  of  a  derrick  hand,  or  that  in  any  way 
contradicts  the  general  verdict,  which,  in  effect,  finds  the 
contrarv\  The  mere  fact  that  a  servant  may  know  or  could 
have  known  of  a  defect  by  the  exercise  of  ordinary  care  does 
not  necessarily  charge  him  with  an  assumption  of  the  risks 
growing  out  of  such  defect,  because  the  risks  and  hazards  on 
account  thereof  may  not  be  so  open  and  apparent  as  to  be  ap- 
preciated by  him,  on  account  of  his  ignorance  or  want  of  ex- 
perience. WuotUla  V.  Dvlvth  Lvmher  Co.,  37  Minn.  153, 
33  X.  AV.  551,  5  Am.  St.  832;  McDonald  v.  Chicago,  etc., 
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R.  Co.,  41  Minn.  439,  43  N.  W.  380,  16  Am.  St  711;  1 
Bailey's  Per.  Inj.,  sections  852,  857.  We  are  required,  there- 
fore, if  necessary  to  sustain  the  general  verdict,  to  indulge 
the  presumption  that  appellee  was  ignorant  and  inexperi- 
enced in  the  work  in  which  he  was  engaged  when  injured, 
and  of  the  risks  and  hazards  thereof,  and  that  said  risks  and 
hazards  were  not  so  open  and  apparent  as  to  be  known  or  ap- 
preciated by  him  in  the  exercise  of  ordinary  care,  or  any 
other  reasonable  presumption,  which  does  not  conflict  with 
the  answers  to  the  interrogatories,  that  will  sustain  the  gen- 
eral verdict.  It  is  manifest,  therefore,  that  the  court  did  not 
err  in  overruling  the  motion  for  a  judgment  in  favor  of  ap- 
pellants on  the  facts  found  in  answer  to  the  interrogatories. 
It  is  next  insisted  by  appellants  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  and  is  contrarv'  to  law.  Appel- 
lee, in  response  to  this  contention,  urges  that  the  bill  of  ex- 
ceptions affirmatively  shows  that  it  does  not  contain  all  the 
evidence  given;  that  in  appellee's  testimony  alone  the  words 
"indicating*'  and  "illustrating"  are  used  seventy-five  times, 
and  in  the  testimony  of  other  witnesses  ninety  times,  as  to 
positions  of  persons  and  things  at  the  quarry,  all  of  which 
was  understood  by  the  jury  as  a  part  of  the  answer  of  the  wit- 
nesses, when  they  pointed  out  upon  the  map,  plat,  or  other 
representation  of  the  quarry  the  location  and  movements  of 
its  different  persons,  and  the  location  of  the  derrick,  and 
other  things  testified  about.  We  find  that  this  contention  of 
appellee  is  substantially  correct,  and  that  many  facts  of  vital 
importance  in  the  determination  of  this  case  were  in  evidence 
by  the  use  of  maps  or  plats,  and  considered  by  the  jury, 
which  facts  are  in  no  way  shown  in  the  bill  of  exceptions.  No 
map  or  plat,  or  other  representation  of  the  quarry,  is  con- 
tained in  the  bill  of  exceptions;  and  if  it  was,  there  is  nothing 
in  the  testimony  of  the  witnesses  showing  where  thereon  the 
persons,  places,  or  things  "indicated"  by  the  witnesses  were 
located.  We  cannot,  therefore,  consider  any  question  pre* 
sented  bv  said  causes  for  a  new  trial,  because  their  determi- 
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nation  depends  upon  the  evidence.  Thome  v.  Abattoir  Co., 
posty  817,  and  cases  cited;  Noerr^  Adm.,  v.  Schmidt,  161 
Ind.  579. 

It  is  assigned  as  a  cause  for  a  new  trial  that  the  court  erred 
in  giving  of  its  own  motion  instruction  five,  and  in  refusing 
to  give  each  of  certain  instructions  asked  by  appellants.  No 
argument  is  contained  in  the  brief  showing  that  the  court 
erred  in  refusing  to  give  any  of  the  instructions  asked,  and 
said  cause  for  a  new  trial  must  fail,  because  it  was  joint  as  to 
each  instruction  asked,  and  said  instruction  five  given  by  the 
court.  Sievers  v.  Peters  Box,  etc.,  Co.,  151  Ind.  642,  663- 
664,  and  cases  cited. 

Finding  no  available  error  in  the  record,  the  judgment  is 
affirmed, 

Robinson  v.  The  State. 

1»  \g  [No.  18,710.    Filed  March  16, 1899.] 

llSSr^  Appeal  and  Error.^BUI  of  Exertions.— The  certificate  of  the  judge 
1 165  iSl  ^^^  ^^  ^^^  ^^  exceptions  was  presented  to  him  on  a  certain  date 
152  ao4|  ^^^  signature,  will  control  a  journal  entry  recited  in  the  record  that 
^^     H         the  bill  was  presented  on  a  later  date.    pp.  SOS,  306. 

Same. — BiU  of  ExceptionB. — ^Where  the  bill  of  exceptions  was  pre> 
sented  to  the  court  within  the  time  allowed  it  is  properly  in  the 
record,  although  it  was  not  finally  approved  nor  filed  until  after  the 
prescribed  time.    p.  306. 

Words  and  Phrases.— ^j>peaZ  and  Error.-^The  word  **  protest "  is 
not  equivalent  to  the  word  '*  except"  as  used  in  reserving  an  ex- 
ception to  a  ruling  of  the  court,  and  "  earnestly  protesting  "  against 
a  ruling  presents  no  question  on  such  ruling  for  review,  pp.  306, 307. 

Instructions. — Irrelevant  Irutrtictions. — Criminal  Law. — Giving  in- 
structions irrelevant  to  the  issues  and  evidence  constitutes  reversi- 
ble error,  where  such  instructions  tend  to  injure  the  complaining 
party,   pp.  307,  308. 

Same. — Irrelevant  Instructions. — Criminal  Law. — Giving  an  instmo- 
tion  defining  self-defense  in  a  prosecution  for  an  assault  and  bat- 
tery with  intent  to  commit  manslaughter  does  not  amount  to 
reversible  error,  although  the  evidence  showed  that  defendant  was 
at  no  time  assaulted  nor  menaced  by  any  threat,  sign  or  gesture,  nor 
at  any  time  in  a  situation  to  apprehend  bodily  harm.    pp.  308,  309. 

Same. — Irrelevant  Instructions. — Criminal  Law. — Error  cannot  be 
predicated  by  defendant  on  the  giving  of  an  instruction  defining 
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malice  and  stating  some  elements  of  proof  thereof  as  related  to 
murder,  where  defendant  was  convicted  of  assault  and  battery  with 
intent  to  commit  manslaughter,  p.  S09. 
Instructions. — A88atUt  and  Battery, — Criminal  Law. — An  instnio- 
ti<»i  to  the  effect  that  if  the  jury  believed,  beyond  a  reasonable  doubt» 
that  defendant  committed  the  assault  and  battery  charged  in  the 
indictment,  and  that  at  the  time  he  did  so  he  was  in  a  sudden  heat  of 
passion,  produced  by  the  prosecuting  witnesses,  or  either  of  them,  in 
the  employment  of  personal  violence  upon  him,  and  being  in  such 
heat,  before  sufficient  time  had  elapsed  for  the  heat  to  cool,  he,  by 
said  assault  and  battery,  without  malice,  purposed  and  designed  to 
kill,  then  the  defendant  should  be  found  guilty  of  assault  and  bat- 
tery with  intent  to  commit  voluntary  manslaughter,  is  not  bad  for 
obscurity,  nor  by  reason  of  its  failure  to  qualify  the  degree  of  vio* 
lenoe  d^endant  must  suffer  before  he  became  entitled  to  the  prin* 
ciple  of  self-defense,    pp.  309^  310. 

From  the  Tipton  Circuit  Court    Affirmed. 

J.  M.  Fipperiy  J.  M.  Purvis^  Dan  Waughj  J.  P.  Kemp 
and  J.  N.  Waugh,  for  appellant. 

William  L.  Taylor^  Attorney-General,  MerriU  Moores,  J. 
W.  Fesler  and  E.  E.  Stevenson,  for  State. 

.  Hadlsy,  J. — ^Appellant  was  convicted  of  an  assault  and 
battety  with  intent  to  commit  voluntary  manslaughter.  He 
has  assigned  in  this  court  as  errors:  (1)  The  overruling  of 
his  motion  to  quash  the  indictment;  and,  (2)  the  overrul- 
ing of  his  motion  for  a  new  trial;  but  the  only  questions  pre- 
sented in  his  brief  arise  under  the  motion  for  a  new  trial. 

Appellee  contends  that  the  bill  of  exceptions  is  not  prop- 
erly in  the  record.  It  appears  that  the  motion  for  a  new  trial 
was  overruled,  and  exception  taken  on  the  24th  day  of 
March,  1898,  and  sixty  days  given  appellant  in  which  to  file 
his  bill  of  exceptions.  On  the  9th  day  of  May,  1898,  appel- 
lant filed  in  the  office  of  the  clerk  the  longhand  manuscript 
of  the  shorthand  report  of  all  the  evidence  introduced  in  the 
cause.  The  next  journal  entry  recites  ''that  on  the  16th  day 
of  July,  1898,  in  vacation  *  *  *  the  defendant  filed  in 
the  clerk's  office  his  bill  of  exceptions  herein,  tendered  to  and 
Vol.  162—20 
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signed  by  the  Honorable  Walter  "W.  Mount,  sole  judge  of 
said  court,  on  the  15th  day  of  July,  1898,  which  bill  of  ex- 
ceptions embraces  the  original  longhand  manuscript  of  the 
shorthand  report  of  the  evidence  filed  in  the  clerk's  office  of 
said  court  on  the  9th  day  of  May,  1898,  which  bill  of  excep- 
tions reads,"  etc.  Then  follows  the  bill  of  exceptions,  at  the 
close  of  which  is  a  certificate  of  the  presiding  judge  to  the 
effect  "that  on  the  24th  day  of  March,  1898,  the  court  over- 
ruled defendant's  motion  for  a  new  trial,  to  which  ruling  the 
defendant  at  the  time  excepted;  and  the  court  gave  the  de- 
fendant sixty  days  in  which  to  prepare  and  file  this,  his  bill 
of  exceptions,  and  the  defendant  now  here  tenders  and  pre- 
sents to  the  judge  this,  his  bill  of  exceptions,  for  his  signa- 
ture, this  12th  day  of  May,  1898,  which  is  within  the  time 
given  by  the  court.  [Signed]  Walter  W.  Mount,  Judge  Tip- 
ton C.  C."  After  the  general  certificate  is  the  following:  "Ex- 
amined and  approved  by  the  court,  and  ordered  made  part  of 
the  record  this  the  15th  day  of  July,  1898.  Walter  W. 
Mount,  Judge  Tipton  0.  C' 

The  recital  in  the  order-book  that  the  bill  of  exceptions 
*'was  tendered  to,  and  signed  by  the  judge  on  the  15th  day  of 
July,  1898,"  goes  for  naught  when  it  comes  in  conflict  with 
the  certificate  of  the  presiding  judge,  in  which  it  is  stated,  as 
facts,  identified  and  authenticated  by  his  signature,  that  the 
bill  was  "tendered  and  presented"  to  him  for  his  signature  on 
the  12th  day  of  May,  1898,  and  finally  approved  by  him, 
and  ordered  made  part  of  the  record  on  the  15th  day  of  July, 
1898.  Indianay  etc.y  R.  Co.  v.  AdamSy  112  Ind.  302.  It  ap- 
pears affirmatively  from  the  record  that  the  bill  was  prepared 
and  presented  to  the  presiding  judge  in  due  season,  and  it  is 
therefore  effective,  although  not  finally  approved  nor  filed 
until  after  the  expiration  of  the  prescribed  time.  Section 
1918  Bums  1894,  section  1849  Horner  1897;  Vincennes 
Water  Co.  v.  WhitCy  124  Ind.  376;  Terre  Haute,  etc.,  R.  Co. 
V.  Bisselly  108  Ind.  113.  The  bill  of  exceptions  is  properly 
in  the  record. 
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Upon  the  trial,  the  court  limited  the  argument  to  thirty- 
five  minutes  on  a  side,  and  afterward  extended  it  to  forty 
minutes;  and  the  appellant  contends  that  this  was  an  unrea- 
sonable  allotment  of  time,  and  impaired  his  constitutional 
right  to  have  his  case  fully  presented  to  the  jury.  The 
record,  however,  shows  appellant  to  be  in  the  position  of  hav- 
ing taken  no  exception  to  this  action  of  the  court.  It  appears 
that  when  the  court  refused,  upon  request,  to  grant  further 
time,  the  defendant  "earnestly  protested";  but  it  is  nowhere 
shown  that  he  at  any  time  excepted  or  attempted  to  reserve 
an  exception.  "Protest"  and  "exception"  are  not  equivalent 
terms  in  law.  "Protested,"  in  the  sense  conveyed  by  the 
record,  means  an  expression  of  dissent  to  the  act  of  the  court, 
on  the  ground  of  impropriety  or  illegality,  and  nothing  more. 
In  law,  "exception"  has  a  technical  signification.  It  implies 
that  the  exceptant  reserves  the  right  to  present  an  adverse 
ruling  to  a  court,  having  cognizance  of  error,  for  review.  Its 
office  is  to  put  the  decision  objected  to  of  record  for  the  infor- 
mation of  an  appellate  tribunal.  It  will  not  do  to  say  that  the 
term  "earnestly  protested"  conveyed  any  such  meaning. 

It  is  urged  by  appellant  that  the  court  erred  in  instructing 
the  jury  in  the  law  of  self-defense  when  there  was  no  ques- 
tion of  self-defense  involved  in  the  case.  The  bill  of  excep* 
tions  shows  that  the  defendant  at  no  time,  in  stating  his  de- 
fense to  the  jury,  or  in  the  introduction  of  his  evidence,  or  in 
the  argument  to  the  jury,  made  any  claim  that  he  acted  in 
self-defense,  but  placed  his  defense  solely  upon  the  ground 
and  theory  that  he  did  not  commit  the  assault  and  battery 
charged  in  the  indictment.  The  bill  also  shows  that  the  in- 
structions upon  the  subject  of  self-defense  were  given  upon 
the  request  of  the  State,  and  over  the  objection  of  the  defend- 
ant. The  evidence  adduced  shows  that  the  defendant  was,  at 
no  time,  assaulted  by  either  of  the  prosecuting  witnesses,  nor 
menaced  by  any  threat,  sign,  or  gesture,  nor,  at  any  time,  in 
a  situation  to  apprehend  bodily  harm  from  either  of  the  pros- 
ecuting witnesses.    It  is  a  well  established  rule  that  instruc- 
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tions  to  a  jury  should  be  pertinent  to  the  issues  and  to  the 
evidence.  Reed  v.  State,  141  Ind.  116,  122,  and  authorities 
cited.  And  it  constitutes  reversible  error  if  inapplicable  in- 
structions tend  to  injure  the  complaining  party.  Stockton  v. 
StocJctoTiy  73  Ind.  610.  When,  however,  it  is  apparent  that 
irrelevant  instructions  do  not  injure  the  complaining  party, 
the  error  in  giving  them  is  not  effective  to  work  a  reversal  of 
the  judgment.  Elliott's  Gen.  Prac,  section  899,  and  author- 
ities cited. 

The  evidence  shows  that  there  were  nine  young  men  en- 
gaged in  a  quarrel  on  the  highway  after  night,  three  on  one 
side,  and  six  on  the  other,  and  that,  at  most,  but  four  of  them 
became  engaged  in  a  fight, — appellant,  Robinson,  and  Car- 
ver, on  one  side,  and  Cochran  and  McNew,  on  the  other. 
Cochran  and  McNew  were  both  cut  a  number  of  times  with  a 
knife.  The  evidence  is  conflicting  as  to  whether  Robinson 
inflicted  all  or  any  of  the  injuries  upon  the  prosecuting  wit- 
nesses, and  he  testified — and  there  was  some  other  testimonv 
to  the  same  effect — ^that  he  did  not  strike  either  of  the  prose- 
cuting witnesses,  with  or  without  a  knife;  but  the  evidence 
was  of  a  character  to  fully  warrant  the  jury  in  finding  that  he 
perpetrated  some,  if  not  all,  of  the  injuries  suffered  by  Coch- 
ran and  McNew.  The  matter  of  self-defense  presupposes  the 
commission  of  the  acts  charged,  and  its  consideration  by  the 
jury,  therefore,  is  secondary,  and  postponed  until  the  facts 
charged  in  the  indictment  have  been  first  established.  It  is 
then  considered,  to  determine  whether  there  was  legal  justi- 
fication for  the  acts  committed.  In  this  case  there  was  a  fight 
in  which  both  the  prosecuting  witnesses  were  cut  with  a 
knife,  one  seriously.  It  is  not  probable  that  they  cut  them- 
selves, nor  that  they  cut  each  other.  Neither  appellant  nor 
his  friend  Carver  was  cut.  And  it  was  the  province  of  the 
jury  to  determine,  from  the  evidence,  if  the  appellant  in- 
flicted the  injuries.  This  the  jury  did,  and,  having  found 
that  he  committed  the  acts  charged,  it  is  not  apparent  how  he 
could  be  injured  by  advice  to  the  jury  that  they  might  prop- 
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erly  consider  whether  the  facts  proved  wonld  not  constitute 
a  legal  excuse.  The  character  of  the  case  is  such  that  the  jury 
were  necessarily  required  first  to  determine  whether  the  ap- 
pellant struck  the  wounding  blows;  and,  under  appellant's 
contention,  if  it  is  found  that  he  did  not  strike  the  blows,  then 
he  should  be  found  not  guilty,  and  there  the  inquiry  should 
end;  and, if  it  is  found  that  he  did  strike  them, then  he  should 
be  found  guilty,  if  the  other  essential  facts  of  the  indictment 
are  established,  and  there  the  inquiry  should  end.  Because 
the  court  suggested  to  the  jury  an  additional  chance  for  ac- 
quittal could  not  possibly  injure  appellant.  It  follows,  there- 
fore, that  the  instructions  touching,  self niefense,  on  the  facta 
in  this  case,  though  erroneous,  were  harmless  to  defendant, 
and  not  a  sufficient  cause  for  a  reversal  of  the  judgment. 

The  tenth  instruction,  given  by  the  court,  is  complained 
of.  In  this,  the  court  defined  express  and  implied  malice, 
and  stated  some  elements  of  proof  of  both,  as  related  to  the 
crime  of  murder.  The  definitions  and  methods  of  proof 
stated  have  the  unqualified  sanction  of  the  law.  Besides,  it 
affirmatively  appears  that  appellant  was  unharmed,  even  if 
the  instruction  had  been  erroneous,  for  the  reason  that  he  was 
convicted  of  an  assault  and  battery,  with  intent  to  commit 
voluntary  manslaughter, — ^a  lesser  grade  of  crime,  in  which 
malice  does  not  enter  as  an  element.  Rains  v.  State,  ante, 
69. 

The  fourteenth  instruction  given  by  the  court  is  also  called 
in  question.  In  substance,  it  informed  the  jury  that  if  they 
believed,  beyond  a  reasonable  doubt,  that  the  defendant  un- 
lawfully committed  the  assault  and  battery  charged  in  the  in- 
dictment, and  at  the  time  he  did  so  he  was  in  a  sudden  heat 
of  passion,  produced  by  a  provocation  given  by  Cochran  and 
McXew,  or  either  of  them,  in  the  employment  of  personal 
violence  upon  him,  and,  being  in  such  heat,  before  sufficient 
time  had  elapsed  for  the  heat  to  cool,  he,  by  said  assault  and 
battery,  without  malice,  purposed  and  designed  to  kill,  then 
the  defendant  should  be  found  guilty  of  assault  and  battery, 
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with  intent  to  commit  voluntary  manslaughter.  Appellant's 
charge  that  this  instruction  is  obscure,  and  calculated  to  con- 
fuse and  mislead  the  jury,  is  without  force;  and  his  further 
contention  that  it  is  erroneous,  for  failure  to  qualify  the  de- 
gree of  violence  appellant  must  suffer  before  he  became  enti- 
tled to  the  principle  of  self-defense,  is  equally  untenable.  We 
find  no  valid  objection  to  this  instruction. 

Objections  are  also  urged  to  the  court's  instructions,  num- 
bers seventeen,  eighteen,  and  nineteen.  These  cover  the  doe- 
trine  of  self-defense, — that  whoever  invokes  it  must  be  him- 
self without  fault;  the  principle  of  retreating  to  the  wall; 
that  it  is  allowed  the  citizen  as  a  shield,  and  not  as  a  sword; 
and  throughout  they  correctly  state  the  law. 

There  are  many  other  reasons  assigned  for  a  new  trial,  but 
not  presented  by  appellant  in  his  brief.  We  find  no  available 
error  in  the  record.    Judgment  affirmed. 


Bbunson  et  al.  v.  Henry  et  al. 

[No.  18.078.    FOed  March  16,  1898.] 

Appeal  and  Error. — Law  of  Case,— All  questions  presented  by  the 
record  and  decided  by  the  Supreme  Court  become  the  law  of  the 
case  from  that  time  forward,  whether  such  questions  arise  each  time 
in  the  same  manner  or  not.    p.  S19. 

Spboial  FmDiNG. — Mortgages. — Foreclosure,'— In  an  action  to  fore- 
close a  mortgi^  a  copy  of  the  mortgage  is  not  only  evidentiary,  but 
an  inferential  fact,  and  is  properly  set  out  in  the  special  findings, 
p.  313, 

Sams. — Absence  of  Finding  of  Fact— Where  the  wife  of  defendant 
in  an  action  to  foreclose  a  mortgage  assigns  on  appeal  error  of  the 
court  in  overruling  her  motion  for  judgment  in  her  favor  on  the 
ground  that  she  did  not  sign  the  mortgage,  and  the  special  finding 
does  not  state  that  she  was  the  wife  of  the  defendant  at  the  time  of 
the  execution  of  the  mortgage,  such  fact  must  be  taken  as  found 
against  her.    p,  314. 

&AXE.— Mortgages.-^Foredosure.— Where,  by  the  terms  of  a  mortgage 
the  notes  secured  thereby  were  made  payable  to  mortgagee's  chil- 
dren and  gprandchildren,  it  was  not  necessary  in  an  action  to  fore- 
close such  mortgage,  after  the  death  of  mortgagee,  for  the  court  to 
make  any  findings  as  to  the  debts  of  mortgagee,    p.  315. 
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Dbcedsnts'  Estates. — Action  to  Foredoae  Mortgcige. — Administra- 
tion on  Estate. — In  an  action  to  foreclose  a  mortgage  made  payable 
to  mortgagee's  children  and  grandchildren  it  was  not  necessary  to 
prove  that  the  estates  of  such  children  as  were  deceased  had  been 
settled,  where  the  complaint  alleged  that  the  children  died  intestate, 
leaving  no  debts,  and  that  no  administrator  had  been  appointed  on 
account  of  their  estates,     p.  S15, 

Special  Findino.— ^'nc2tn{/  Outside  the  Issue  May  he  Disregarded. — 
Defendant  is  not  entitled  to  a  new  trial  in  an  action  to  foreclose  a 
mortgage  because  the  court  went  outside  the  issues  and  directed  the 
sale  of  additional  lands  not  covered  by  the  mortgage,  but  such 
erroneous  finding  should  be  disregarded,  and  judgment  entered  on 
the  finding  within  the  issues,    pp.  815-317, 

From  the  Marion  Superior  Court.  Affirmed  in  party  re^ 
versed  in  part. 

William  V.  Eookery  for  appellants. 

W.  P.  Adkinson  and  W.  Patterson,  for  appellees. 

Monks,  C  J. — This  action  was  brought  by  appellees 
against  appellants  to  foreclose  a  mortgage.  The  mortgage 
was  executed  by  appellant,  Asher  C.  Brunson,  to  Mary  Ann 
Threlkeld,  who  was  the  mother  of  mortgagor,  to  secure  the 
unpaid  purchase  money  for  the  real  estate  described  in  said 
mortgage,  which  money,  so  secured,  was,  by  the  terms  of  said 
mortgage,  to  be  paid  to  the  children  and  grandchildren  of  the 
mortgagee  named  in  said  mortgage;  and  also  to  secure  said 
mortgagee  the  possession  and  enjoyment,  and  free  use  and 
control,  of  said  real  estate  during  her  life. 

This  is  the  second  appeal  of  said  cause.  On  the  former  ap- 
peal the  case  was  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint.  See  Brunson  v.  Henry,  140  Ind. 
455,  where  the  complaint  and  the  nature  of  the  controversy 
are  fully  set  forth.  On  the  return  of  said  cause  to  the  court 
below  the  demurrer  was  sustained  to  the  complaint  as  di- 
rected by  this  court  and  appellees  filed  an  amended  com- 
plaint containing  the  allegations  which  this  court  had  held 
were  necessary  to  render  the  same  sufficient.  The  separate 
demurrer  of  said  appellant  Brunson  was  overruled  to  said 
amended  complaint.     Said  appellant  Brunson  then  filed  an 
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answer  in  seven  paragraphs.  Appellees'  demnrrer  for  want 
of  facts  was  sustained  to  the  second,  third,  fifth,  sixth,  and 
seventh  paragraphs  of  said  answer.  Julia  A.  Brunson,  the 
wife  of  said  appellant  Brunson,  the  mortgagor,  who  did  not 
join  in  the  execution  of  said  mortgage,  also  filed  an  answer. 
Appellees  filed  a  reply  to  the  answers  of  Brunson  and  his 
wife,  and,  at  the  request  of  said  appellants,  the  court  made  a 
special  finding  of  the  facts,  and  stated  its  conclusions  of  law 
thereon,  and  over  separate  motions  by  said  appellants,  Bran- 
son and  wife,  for  judgment  in  their  favor,  and  their  several 
motions  for  a  new  trial,  rendered  judgment  in  favor  of  the 
appellees. 

The  questions  raised  by  the  demurrer  to  the  amended  com- 
plaint, and  by  the  demurrer  to  the  second,  third,  fifth,  sixth, 
and  seventh  paragraphs  of  the  separate  answer  of  appellant 
Asher  C.  Brunson,  were  determined  against  said  appellants 
on  the  former  appeal,  and  the  doctrine  there  declared  is  the 
law  of  this  case,  binding  alike  upon  the  parties  and  courts 
through  all  stages  of  the  cause  thereafter.  Boardj  etc.,  v. 
Bonebrakey  146  Ind.  311,  and  cases  cited.  It  is  insisted,  how- 
ever, by  said  appellants,  that  this  rule  does  not  apply, because, 
when  the  court  held  the  complaint  insufficient  on  the  former 
appeal,  the  appeal  was  decided,  and  if  the  court  went  beyond 
that,  and  decided  any  other  questions,  the  same  were  obiter 
dicta.  The  rule  is  that  all  questions  presented  by  the  record, 
decided  by  a  court  of  last  resort  on  appeal,  become  the  law  of 
the  case  from  that  time  forward,  binding  upon  all  the  courts 
and  parties,  whether  the  question  arises  each  time  in  the  same 
manner  or  not.    Board,  etc,  v.  Bonebrahe,  supra. 

Some  of  the  paragraphs  of  said  answer  are  drawn  upon  the 
theory  that  said  appellant  can  contradict  and  change,  by 
parol  evidence,  the  terms  of  the  mortgage  as  to  the  considera- 
tion for  which  it  was  excuted.  On  the  former  appeal,  this 
court,  on  page  462,  held  that  this  could  not  be  done,  except 
upon  a  plea  of  non  est  factum,  or  an  answer  alleging  a  mis- 
take in  the  mortgage  in  this  respect,  with  a  prayer  for  refer- 
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mation.  The  paragraphs  of  answer  referred  to  contained  no 
such  plea  or  answer,  and  are  clearly  bad,  under  the  law  of  this 
case  as  decided  on  the  former  appeal. 

It  is  next  insisted  that  the  court  erred  in  overruling  appel- 
lant Asher  C.  Branson's  motion  for  a  judgment  in  his  favor 
on  the  special  finding.  It  is  stated,  among  other  things,  in 
the  special  finding,  that  the  mortgage  mentioned  and  set  out 
in  the  complaint  was  executed  by  Asher  C.  Bnmson  to  Mary 
Ann  Threlkeld,  which  mortgage  is  copied  into  said  finding, 
and  that  said  mortgage  was  executed  to  secure  the  payment 
of  the  purchase  money  for  the  real  estate  described  in  said 
mortgage.'^ 

The  court  stated  seven  conclusions  of  law,  to  each  of  which 
Branson  and  wife  geparately  excepted.  It  is  first  urged  that 
the  part  of  the  finding  setting  forth  a  copy  of  the  mortgage 
sued  upon  is  purely  evidentiary,  and  not  the  finding  of  an 
inferential  fact,  and  should  be  disregarded.  It  is  true  that 
said  mortgage  was  an  evidentiary  fact,  but  it  was  more  than 
evidence;  it  was  also  the  inferential  fact.  Rowley  v.  Sanns^ 
141  Ind.  179, 187;  Louisville^  etc.,  B.  Co.  v  Miller^  141  Ind. 
533,  560;  Lake  Shore,  etc.,  R.  Co.  v.  Petersotiy  144  Ind.  214, 
220,  221.  In  Rowley  v.  Sanns,  supra,  this  court  on  page  187 
said:  'The  provisions  of  the  will  inserted  in  the  special  find- 
ing were  evidence  it  is  true,  but  they  were  also  more  than 
evidence,  they  were  the  ultimate  and  highest  facts  or  in- 
ferential facts  upon  the  issues  they  tended  to  prove."  The 
construction  to  be  placed  upon  said  mortgage  was  not  to  be 
stated  in  the  finding  of  facts,  but  in  the  conclusions  of  law. 
There  may  be  cases  where  it  is  not  necessary  to  set  forth  in 
the  finding  of  facts  a  copy  of  the  mortgage  or  other  contract 
which  is  the  foundation  of  the  action  or  def ense,  but  in  this 
case  it  was  proper  to  do  so. 

Objections  are  also  urged  to  the  facts  found  in  regard  to 
the  children  of  Jane  Henry,  and  the  settlement  of  the  estates 
of  the  deceased  children,  and  it  is  claimed  that  they  are  not 
aufi&cient  to  entitle  them  to  a  judgment  and  foreclosure  of 
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said  mortgage.  We  are  not  required  to  determine  this  ques- 
tion, because  the  same  is  not  presented  by  any  assignment  of 
error,  or  otherwise.       . 

It  is  next  urged  that  the  motion  for  judgment  in  favor  of 
the  appellant  should  have  been  sustained  because  there  was 
no  finding  as  to  the  debts  of  Mary  Ann  Threlkeld.  It  was  not 
necessary  for  appellees  to  prove,  or  for  the  court  to  make, 
any  finding  as  to  the  debts  of  Mary  Ann  Threlkeld,  the  mort- 
gagee. 

Appellant  Julia  A.  Brunson,  wife  of  Asher  C.  Brunson, 
the  mortgagor,  insists  that  the  court  erred  in  overruling  her 
motion  for  a  judgment  in  her  favor  on  the  special  finding. 
Since  this  appeal  was  filed,  a  nunc  pro  tunc  entry  has  been 
made  in  the  court  below,  over  the  objeetions  of  appellees, 
showing  that  said  appellant  filed  a  separate  answer  to  the 
amended  complaint,  in  which  she  alleged  that,  '^prior  to  the 
execution  of  the  mortgage  described  in  the  complaint,  she 
was,  and  ever  since  has  been,  and  now  is,  the  wife  of  her  co- 
defendant,  Asher  C.  Brunson;  that  she  did  not  join  in  the  ex- 
ecution of  said  mortgage;  and  that  the  mortgage  was  not 
executed  to  secure  the  payment  of  the  purchase  money. 
"Wherefore  she  prays  judgment  that  the  court  protect  her  in- 
terest." This  paragraph  of  answer  is  substantially  the  same 
as  one  by  the  same  appellant  held  insufficient  on  the  former 
appeal.  This  is  not  material,  however,  as  the  special  finding 
was  against  said  appellant  as  to  the  matter  therein  alleged. 
It  is  found  in  the  special  finding  that  said  mortgage  was 
given  for  the  purchase  money,  and  the  special  finding  does 
not  state  that  she  was  the  wife  of  her  codefendant,  Asher  C. 
Brunson,  at  the  time  said  mortgage  was  executed.  Under 
the  well  settled  rule,  this  fact  must  be  taken  as  found  against 
said  appellant.  Archibald  v.  LonQy  144  Ind.  451,  464,  and 
authorities  cited :  Moreover,  as  the  mortgage  was  given  for 
the  purchase  money  of  the  real  estate  covered  thereby,  Mrs. 
Brunson  had  no  interest  therein  as  against  the  mortgagee, 
even  if  she  was  the  wife  of  her  co-appellant  when  he  executed 
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the  mortgage.  Section  2666  Bums  1894,  section  2496  Hor- 
ner 1897;  Baker  v.  McCunSy  82  Ind.  339;  Bowman  v, 
Mifchelly  97  Ind.  156,  157;  Butler  v.  Thornburghy  Adm.y 
141  Ind.  152,  166;  Butler  v.  Thornburghy  131  Ind.  237. 

Appellant  Asher  C.  Brunson  filed  a  motion  for  a  new  trial, 
which  was  overruled.  The  action  of  the  court  in  overruling 
said  motion  is  assigned  as  error  by  said  appellant.  During 
the  trial  appellees  offered  in  evidence  the  mortgage  sued 
upon,  and  said  appellant  objected  to  the  same  being  read  in 
evidence  without  it  being  first  shown  by  the  evidence  that  the 
estate  of  the  Henry  children,  alleged  in  the  amended  com- 
plaint to  be  deceased,  had  been  settled.  The  court  overruled 
the  objection,  and  the  mortgage  was  read  in  evidence.  This 
action  of  the  court  is  assigned  by  said  appellant  as  a  cause  for 
a  new  trial.  The  amended  complaint  alleged  that  the  Henry 
children,  alleged  to  be  dead,  severally  died  intestate,  leaving 
no  debts,  and  that  no  administrator  had  been  appointed  on 
account  of  their  said  estates.  Under  such  an  allegation,  it 
was  not  necessary  to  prove  that  the  estates  oi  said  children 
had  been  settled.  The  court  did  not  err,  therefore,  in  over- 
ruling said  objection. 

Appellees  called  as  a  witness  one  F.  A.  Fisher,  who  had 
been  administrator  of  the  estate  of  Charlotta  Whitesell, 
which  estate  had  been  settled  and  said  administrator  dis- 
charged, and  proved  by  him  that  the  interest  of  said  Char- 
lotta Whitesell  in  said  mortgage  was  unknown  to  him  as  such 
administrator,  and  that  the  same  was  not  taken  into  account 
in  any  way  in  the  settlement  of  her  estate.  On  cross-exam- 
ination appellant  asked  him  as  to  any  inquiries  he  had  made 
concerning  the  indebtedness  of  Asher  C.  Brunson  to  said  es- 
tate, and  appellees  objected  to  such  question,  which  objection 
was  sustained  by  the  court.  If  the  interest  of  said  estate  in 
said  mortgage  was  not  taken  into  account,  or  administered 
upon,  in  the  settlement  of  said  estate,  it  was  not  material 
whether  the  administrator  made  any  inquiry  concerning  the 
same  or  not.    The  making  of  such  inquiries,  or  the  failure  to 
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make  them,  could  not  affect  in  any  way  the  rights  of  the  par> 
ties  to  said  mortgage. 

Mary  Ann  Threlkeld  conveyed  to  appellant  Asher  0. 
Brunson  '^all  her  right,  title,  and  interest  of  whatsoever  de- 
scription in  and  to",  describing  the  real  estate.  Afterwards, 
to  secure  the  purchase  money  therefor,  said  appellant  Brun- 
son executed  a  mortgage  to  Mary  Ann  Threlkeld  on  the 
^^right,  title  and  interest  of  Mary  Ann  Threlkeld  in  said  real 
estate  so  conveyed  to  him  by  her."  The  court  found  that 
Mrs.  Threlkeld  owned  the  real  estate  described  in  the  deed  to 
said  Brunson,  in  fee  simple,  and  the  decree  entered  upon  the 
finding  ordered  the  same  sold  to  pay  the  judgment  for  the 
indebtedness  secured  by  the  mortgage.  There  was  no  evi- 
dence given  that  Mrs.  Threlkeld  owned  all  the  real  estate  de- 
scribed in  the  deed  to  Brunson  in  fee  simple.  On  the  con- 
trary, there  was  evidence  tending  to  show  that  said  real  estate 
was  owned  by  the  first  husband  of  Mrs.  Threlkeld,  who  died 
in  1859,  and  left  as  his  heirs  at  law  his  widow  and  children, 
who  inherited  said  real  estate.  Asher  C.  Brunson  was  one  of 
the  children,  and  appellees  were  either  children  or  grandchil- 
dren of  said  Brunson,  who  died  the  owner  of  the  real  estate. 
Asher  C.  Brunson  purchased  of  several  of  die  other  children 
their  interests  in  said  real  estate,  and  the  interest  of  the 
widow,  who  afterwards  married  one  Threlkeld,  was  an  undi- 
vided one-third,  or  about  thirty-five  acres  if  partition  was 
made.  The  mortgage  only  covered  the  interest  in  said  real  es- 
tate described  in  the  mortgage  owned  by  Mrs.  Threlkeld  at 
the  time  that  she  executed  the  deed  to  her  son,  the  appellant 
Asher  C.  Brunson,  while  the  decree  ordered  the  entire  tract 
described  in  the  mortgage  to  be  sold,  and  this  seems  to  in- 
clude not  only  the  interest  in  said  real  estate  conveyed  to  him 
by  his  mother,  but  also  the  interest  in  said  real  estate  inherit- 
ed by  Asher  C.  Brunson  from  his  father,  as  well  as  what  he 
purchased  from  his  brothers  and  sisters.  It  does  not  follow, 
however,  that  appellants  are  entitled  to  a  new  trial  for  this 
reason,  because  the  finding  that  Mrs.  Threlkeld  owned  all  of 
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said  real  estate  was  without  the  issues.  Said  finding,  there- 
fore, must  be  disregarded.  Disregarding  said  finding,  ap- 
pellees, under  the  facts  found,  are  entitled  to  a  decree  of 
foreclosure  directing  the  sale  of  the  interest  in  said  real  estate 
covered  by  said  mortgage.  It  follows,  then,  that  the  person- 
al judgment  against  appellant  Asher  C.  Brunson  was  correct, 
and  the  sixth  conclusion  of  law  and  decree  of  foreclosure 
were  erroneous. 

The  personal  judgment  against  Asher  C.  Brunson  is  af- 
firmed and  the  decree  of  foreclosure  is  reversed,  with  in- 
structions to  restate  the  sixth  conclusion  of  law,  and  render 
judgment  foreclosing  said  mortgage,  in  accordance  with  this 
opinion. 

ThORKB  v.  INDIANAPOLIS  ABATTOIR  COMPANY  KT  AL. 
[No.  18,454.    FUedDeo.  18, 1898.    Rehearing  denied  ICarch  16, 1809.]    1^_J9* 

AppbaXi  and  Erbor. —BiZZ  of  Exception8.^Evidence.^New  Trial. — 
Where  the  bill  of  ezceptioius  affirmatively  shows  that  all  the  evi- 
dence given  is  not  set  forth  therein,  the  Supreme  Court  cannot  con- 
sider oauaee  assigned  for  a  new  trial  requiring  a  consideration  of  all 
of  the  evidence,  although  the  taill  of  exceptions  recites  at  the  proper 
place  ''and  this  was  all  the  evidence  given  in  this  cause." 

From  the  Marion  Superior  Court.     Affirmed. 

George  W.  Oalvin  and  WiUiam  A.  Reading,  for  appellant. 
W.  ff.  H.  Miller  and  J.  B.  Elam,  for  appelleee. 

MoNESy  C.  J. — Appellant  brought  this  action  against  ap- 
pelleesy  and,  at  the  conclusion  of  the  evidence,  the  court  in- 
structed the  jury  to  return  a  verdict  in  favor  of  appellees,  the 
defendants  in  the  court  below.  Appellant's  motion  for  a  new 
trial  was  overruled,  and  judgment  rendered  in  favor  of  appel- 
lees. The  errors  assigned  call  in  question  the  action  of  the 
court  in  overruling  the  motion  for  a  new  triaL  The  causes 
assigned  for  a  new  trial  were  "(1)  that  the  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence;  (2)  the  verdict 
of  the  jury  is  contrary  to  law;  (3)  the  court  erred  in  giving 
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instruction  number  one,  being  the  one  instructing  the  jury 
to  find  for  the  defendants;  (4)  the  court  erred  in  refusing  to 
give  instructions  one,  two,  and  three,  requested  by  plaintiff." 
Appellees  insist  that  all  the  evidence  is  not  in  the  record, 
and  that,  in  its  absence,  neither  cause  for  a  new  trial  presents 
any  question.  The  proper  determination  of  said  causes  for  a 
new  trial  requires  a  consideration  of  all  the  evidence  given 
in  the  cause.  The  bill  of  exceptions,  while  it  contains  at  the 
proper  place  the  following,  "And  this  was  all  the  evidence 
given  in  this  cause,"  affirmatively  shows  that  all  the  evidence 
given  is  not  set  forth  therein.  Such  being  the  case,  we  cannot 
consider  the  causes  assigned  for  a  new  trial.  Noerr,  Adm.y 
V.  Schmidt y  151  Ind.  579 ;  Weaver  v.  Kennedy ^  142  Ind.  440, 
and  cases  cited;  Stout  v.  Turner ^  102  Ind.  418,  420;  J&nr 
nings  v.  Durham^  101  Ind.  391;  Collins  v.  Collins^  100  Ind. 
266;  Louisvilhy  etCy  R.  Co.  v.  Oranthamy  104  Ind.  353,  357, 
and  cases  cited.    The  judgment  i^  therefore  affirmed. 


Jones  v.  The  State. 

[No.  18,868.    FUed  March  17,  1899.] 

S  Sg  Criminal  IjIlW,— Trial.— Presence  of  Accused.— The  filing  by  defend- 
ant of  a  motion  for  change  of  venue  and  for  leave  to  summon  wit- 
nesses to  appear  and  testify  in  support  thereof  and  the  proceedings 
of  the  court  on  such  motions  are  neither  parts  of  the  trial,  nor  in- 
cidents of  it,  within  the  meaning  of  the  provisions  of  section  1855 
Bums  1894,  that  no  person  prosecuted  for  an  offense  punishable  by 
death,  or  confinement  in  the  state  prison  or  county  jail  shall  be 
tried  unless  present  during  the  trial,    p.  S^. 

Same. — Change  of  Venue. — Separate  Trial. — ^The  separate  motion  of 
one  jointly  indicted  with  another  for  a  change  of  venue  involves 
and  includes  a  motion  for  a  separate  trial,    p.  SSO. 

Same. — Separate  Trial. — Affidavit  of  One  Jointly  Indicted. — Appeal 
and  Error. — The  affidavit  of  a  person  jointly  indicted  with  appel- 
lant, but  separately  tried,  is  not  competent  evidence  on  appeal  to 
show  that  such  person  did  not  demand  a  separate  trial.  The  record 
is  the  proper  evidence  of  the  proceedings  of  the  court,    p.  SSO. 

Venxje. — Change  Of. — Discretion  of  Court. — Appeal  and  Error. — 
Under  the  statute,  section  1840  Bums  1894,  it  is  discretionary  with 
the  court  to  grant  or  deny  a  motion  for  change  of  venue,  and  an 
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Older  of  court  ref  usmg  a  change  of  venue  will  not  be  disturbed  on 
appeal  where  there  is  no  abuse  of  discretion  shown,  pp.  S20,  S2U 
Cruqnai.  Law. — Jury. — Misamduct — Separation. — New  Trial. — No 
error  was  committed  in  overruling  a  motion  for  a  new  trial  based 
upon  the  alleged  misconduct  of  the  jury  in  separating  after  they 
retired  from  the  court  room,  without  leave,  where  it  is  shown  that 
the  separation  was  unavoidable  ;  that  they  were  not  out  of  the 
custody  and  sight  of  the  bailiff,  and  that  not  a  word  was  spoken  to 
th^m  by  any  person,    p.  S£l. 

From  the  Ohio  Circuit  Court.     Affirmed. 

J.  B.  ColeSy  for  appellant. 

William  L.  Taylor y  Attorney-General,  Merrill  Moores  and 
H.  R.  McMullerif  for  State. 

DowLmo,  J. — The  appellant  was  jointly  indicted  with  one 
John  Jones  for  assault  and  battery  with  intent  to  rob.  An 
application  for  a  change  of  venue  on  account  of  local  excite- 
ment and  prejudice  against  him  was  made  by  appellant.  In 
connection  with  this  motion,  appellant  asked  the  court  to 
"cause  witnesses  cognizant  of  said  facts,'*  (referring  to  the 
alleged  excitement  and  prejudice)  "to  be  summoned  into 
court  to  state  their  knowledge  of  said  facts  under  oath."  The 
names  of  the  supposed  witnesses  were  not  given,  nor  was  it 
shown  where  they  could  be  found.  Counter-affidavits  were 
filed  on  behalf  of  the  State,  and  the  motion  for  the  change  of 
venue  was  overruled.  The  case  against  his  codef  endant,  hav- 
ing been  disposed  of,  the  appellant  was  separately  tried,  and 
was  found  guilty.  Motion  for  a  new  trial  overruled,  and 
judgment  on  verdict. 

The  reasons  presented  for  a  new  trial  were  (1)  that  the 
court,  in  the  absence  of  appellant,  who  was  confined  in  jail, 
received  and  acted  upon  his  motion  for  an  order  to  summon 
witnesses  in  aid  of  his  application  for  a  change  of  venue;  (2) 
that  the  court,  in  the  absence  of  appellant,  received  and  acted 
upon  his  motion  for  a  change  of  venue;  (3)  that  the  court 
directed  that  appellant's  codefendant,  John  Jones,  be  tried 
separately;  (4)  that  the  court  required  appellant  to  be  sepa- 
rately tried;  (5)  that  the  court  permitted  improper  state- 
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ments  to  be  made  to  the  jury  by  the  prosecuting  attorney  and 
his  deputy  during  the  argument;  (6)  that  the  court  overruled 
appellant's  motion  to  be  tried  jointly  with  his  codefendanty 
John  Jones,  or  that  he  be  discharged  from  custody;  (7)  that 
the  court  refused  to  change  the  venue  of  the  cause  on  appel- 
lant's motion;  and  (8)  that,  after  the  jury  had  retired  from 
the  court  room,  they  separated  without  leave,  and  went  into 
a  coal  shed  in  the  rear  of  the  court-house^  the  deputy  prose- 
cutor being  there  at  the  same  time. 

The  statute  declares  that  no  person  prosecuted  for  an  of- 
fense, punishable  by  death,  or  by  confinement  in  the  state 
prison,  or  county  jail,  shall  be  iriedy  unless  personally  present 
during  the  trial.  Section  1855  Bums  1894,  section  1786 
Homer  1897. 

But  the  filing  of  motions  for  leave  to  summon  witnesses, 
and  for  a  change  of  venue,  and  the  proceedings  of  the  court 
on  these  motions,  are  neither  parts  of  the  trial^  nor  incidents 
of  it.  Such  proceedings  are  merely  preliminary  to  the  trial. 
Nor  is  it  denied  that  appellant  was  present  by  counsel  when 
these  proceedings  took  place.  Epps  v.  State,  102  Ind.  539; 
People  V.  Ormsby,  48  Mich.  494,  12  N.  W.  671;  Reed  v. 
State,  147  Ind.  41;  LiUard  v.  State,  151  Ind.  322. 

The  separate  motion  of  the  appellant  for  a  change  of  venue 
involved  and  included  a  motion  for  a  separate  trial.  Shtdar 
V.  State,  105  Ind.  289,  55  Anu  Rep.  211;  Brown  v.  StaU^ 
18  Ohio  St.  496. 

Besides,  John  Jones,  the  codefendant  of  appellant,  who 
was  tried  first,  may  have  demanded  a  separate  trial,  which  he 
had  a  right  to  do,  and  which  would  have  worked  a  severance, 
whether  appellant  desired  a  separate  trial  or  not.  It  is  true 
that  John  Jones  denies  this  in  an  affidavit;  but  the  record  in 
his  case  was  not  produced,  nor  was  any  copy  of  the  record 
included  in  the  bill  of  exceptions,  and  such  record  is  the  only 
competent  evidence  of  the  proceedings  of  the  court.  De- 
fendants jointly  indicted  have  the  right  to  demand  separate 
trials,  but  neither  the  common  law  nor  the  statute  gives  the 
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right  to  a  joint  trial^  and  it  has  been  said  that  the  court,  of  its 
own  motion,  may  suggest  separate  trials  when  justice  de- 
mands it.  Section  1891  Burns  1894,  section  1822  Homer 
1897;  Shular  v.  State,  105  Ind,  289. 

The  statements  made  in  the  argument  which  are  com- 
plained of  did  not  transcend  the  proper  bounds  of  discussion, 
and  violated  no  rule  of  law. 

Under  the  statute,  section  1840  Bums  1894,  section  1771 
Homer  1897,  it  was  discretionary  with  the  court  to  grant  or 
deny  the  motion  for  a  change  of  venue,  and  in  its  refusal  to 
send  the  case  to  another  county  there  was  no  abuse  of  that 
discretion. 

The  last  error  discussed  relates  to  the  alleged  misconduct 
of  the  jury.  The  statement  of  the  facts  in  the  motion  for  a 
new  trial,  and  in  the  affidavits  filed  with  that  motion,  is  vague 
and  indefinite  at  best.  The  affidavits  filed  on  behalf  of  the 
State  showed  that  there  was  no  separation  of  the  jury;  that 
they  were  not  out  of  the  custody  and  sight  of  the  bailiS  for 
an  instant;  that  their  presence  in  the  place  mentioned  was 
proper  and  unavoidable;  and  that  not  a  word  was  spoken  to 
them  by  any  person.  It  cannot  be  said  that  there  was  any 
censurable  irregularity  in  their  conduct,  or  that  the  appellant 
suffered  the  slightest  injury  in  consequence  of  their  actions 
at  the  time  referred  to.  Upon  this  point,  the  court  was  fully 
justified  in  overruling  appellant's  motion. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


Klinb  et  al.  v.  The  Boabd  of  Commissiokebs  of 

Huntington  County. 

[No.  18,627.    FUed  Oct.  27, 1808.    Rehearing  denied  March  17, 1890.] 

Highways. — Conatruetion  of  Free  Gravel  Eoade, — Under  sections 
6001,  6092  Homer  1897,  the  board  of  county  commissioners  is  em- 
powered to  levy  an  additional  assessment  upon  the  lands  benefited 
by  the  improvement  of  a  publio  highway,  when  the  original  i 
ment  proves  to  be  insufficient,    pp.  3£S,  S24. 
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H10HWAT& — Free  Oravel  Boada, — Additional  Aaaeaament. — ^The  orig- 
inal order  of  the  board  of  comity  commissioners  in  a  proceeding  for 
the  construction  of  a  free  gravel  road  is  not  a  final  determination 
of  the  question  of  benefits  accruing  to  adjacent  landowi^ers,  and 
does  not  preclude  the  board  from  nmking  a  second  assessment  to 
meet  a  deficit  in  the  oost  of  such  improyement.    p.  S24, 

Same. — Free  Oravel  Roads. —  Additional  Assessment. — Statute  of 
Limitations. — Where  the  original  assessment  of  benefits  to  adjacent 
lands  was  not  sufficient  to  meet  the  entire  cost  of  the  improvement, 
and  proceedings  were  instituted  by  the  board  of  county  commis- 
sioners for  an  additional  assessment  of  such  lands,  the  six-years 
statute  of  limitations  has  no  application,    p.  SS5. 

Same. — Free  Oravel  Roads. — Additional  Assessment  to  Reimburse 
County. — An  additional  assessment  to  meet  the  cost  of  constructing 
a  free  gravel  road  cannot  be  defeated  by  the  fact  that  the  cost  of 
the  improvement  had  been  fully  paid  by  the  county,  and  that  the 
purpose  of  the  assessment  was  to  reimburse  the  county,    p.  S25, 

Appeal  and  Error. — Evidence  not  in  Record. — New  Trial. — Review. 
— ^Where  the  reasons  assigned  in  a  motion  for  a  new  trial  depend 
upon  the  evidence,  and  the  evidence  is  not  in  the  record,  the  ruling 
of  the  court  will  not  be  reviewed  on  appeal,    p.  SS6. 

Sams. — Special  Finding. — Joint  Assignment  of  Error. — ^Where  an 
exception  is  made  jointly  to  two  or  more  conclusions  of  law,  the 
exception  must  fail  if  any  one  of  the  conclusions  is  correct  p.  SS6, 

From  the  Huntington  Circuit  Court.     Affirmed. 

B.  M,  Cobby  for  appellants. 

O.  W.  WhUelock  and  jSi.  E.  Cooky  for  appellee. 

J0RDAK9  J. — ^This  was  a  proceeding  by  the  board  of  com- 
missioners of  the  county  of  Huntington  to  re-assess  lands  ben- 
efited by  the  construction  of  a  free  gravel  road,  known  as 
"The  Huntington  and  Zanesville  Highway." 

Proceedings  to  improve  this  road  were  instituted  in  1881, 
under  the  act  of  1877,  sections  6091,  6092  R  S.  1881, 
sections  6855,  6856  Burns  1894,  sections  6091,  5092  Hor- 
ner 1897.  It  appears  that  the  original  assessment  upon  the 
lands  benefited  amounted  to  $9,000;  and  the  board  of  com- 
missioners, under  the  authority  of  the  above  statute,  in  order 
to  raise  money  to  meet  the  expenses  of  the  improvement, 
issued  and  sold  bonds  to  that  amount.    After  collecting  the 
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original  assessment^  and  applying  the  money  arising  there- 
from to  the  payment  of  these  bonds  and  the  interest  thereon, 
it  appears  that  said  assessment  proved  to  be  inadequate  to  pay 
all  of  the  expense  incurred  in  the  improvement  of  the  high- 
way.   Appellants,  upon  notice,  appeared  before  the  board  of 
commissioners,  and  remonstrated  against  the  levying  of  an 
additional  tax,  and  such  proceedings  were  had  before  the 
board  that  viewers  were  appointed,  and  an  additional  assess- 
ment was  made,  and  approved  and  confirmed  by  the  board, 
from  which  order  an  appeal  was  taken  to  the  circuit  court. 
In  the  latter  court  appellants  filed  an  amended  remonstrance. 
By  the  first  paragraph  of  their  amended  remonstrance  they 
challenged  the  right  of  the  board  to  make  a  re-assessment 
upon  their  lands  to  pay  the  deficit  arising  out  of  the  con- 
struction of  the  road,  and  under  the  third  paragraph  they 
set  up  that  the  deficit,  for  the  payment  of  which  the  re- 
assessment was  proposed  to  be  made,  had  been  paid  and  satis- 
fied by  the  county  upon  the  order  of  the  board  of  commis- 
sioners without  the  request  or  consent  of  appellants,  and  that 
this  payment  had  been  made  by  the  county  more  than  six 
years  before  the  institution  of  this  proceeding;  wherefore  it 
was  prayed  that  the  amount  be  adjudged  barred  under  the 
six  years  statute  of  limitations.    Each  of  these  paragraphs  of 
the  remonstrance,  on  motion  of  appellee,  was  struck  out,  and 
rejected,  and  the  first  contention  of  counsel  in  this  appeal  is 
that  in  this  ruling  the  trial  court  erred.    Appellants,  in  dis- 
cussing the  question  sought  to  be  raised  by  the  first  para- 
graph of  their  remonstrance,  contend  that  the  original  assess- 
ment under  the  order  of  the  board  of  commissioners  was  a 
final  settlement  or  determination  upon  the  question  of  bene- 
fits accruing  to  their  lands  and  that,  therefore,  the  board  was 
precluded  from  making  a  second  assessment  to  meet  the  defi- 
cit in  the  coat  of  improvement;  or  in  other  words,  it  is  in- 
sisted that  under  the  original  order  of  the  board  the  question 
of  an  additional  assessment  is  res  judicata. 

The  power  or  right  of  the  board  of  commissioners,  under 
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the  authority  of  the  statute  mentioned,  to  levy  an  additional 
assessment  upon  lands  benefited  by  the  improvement  of  a 
public  road,  when  the  original  assessment  proves  to  be  insuf- 
ficient, is  no  longer  an  open  question,  but  is  one  which  has 
been  firmly  settled  by  the  decisions  of  this  court,  subject, 
however,  to  the  right  of  any  landowner  to  demand  that  in  no 
case  shall  the  assessments  made  upon  his  land,  when  consid- 
ered in  the  aggregate,  exceed  the  amount  of  the  benefits  to 
the  land  by  reason  o^  the  improvement.  Boardj  etc.y  v.  Fulr 
leUy  111  Ind.  410;  Rogers  v.  VoorheeSy  124  Ind.  469;  Oood- 
win  V.  Boardy  etc.j  146  Ind.  164,  and  cases  there  cited.  The 
contention  that  the  original  order  of  the  board  is  a  final  ad- 
judication upon  the  question  of  re-assessment  is  not  tenable, 
as  such  question  was  in  no  wise  at  issue  in  the  original  pro- 
ceedings. 

Among  the  matters,  under  section  5094  R.  S.  1881,  sec- 
tion 6858  Bums  1894,  section  6094  Homer  1897,  which 
the  viewers  appointed  are  required  to  report  to  the  board  of 
commissioners  is  ^'an  estimate  of  the  expenses  of  said  im- 
provement." It  is  true  that  the  estimated  expense  of  the 
work  is  a  matter  which  the  law  intends  should  be  taken  into 
consideration  by  the  board  in  making  its  order  for  the  im- 
provement, for,  if  it  were  disclosed  to  that  body  in  any  par- 
ticular case  by  reliable  facts  that  the  cost  of  the  work  would 
exceed  the  estimate  of  the  viewers,  it  certainly,  under  the 
law,  would  not  be  right  for  the  board  to  undertake  the  im- 
provement of  the  road.  However,  if  the  board  is  satisfied 
that  the  legitimate  expenses  arising  out  of  or  necessarily  con- 
nected with  the  work  will  not  exceed  the  estimate,  and  pro- 
ceed to  order  that  the  desired  improvement  of  the  highway 
be  undertaken,  and  it  subsequently  should  be  ascertained 
that  the  board  was  mistaken  by  reason  of  some  unforeseen 
causes  which  have  resulted  in  increasing  the  cost  of  the  work 
beyond  the  original  estimate,  under  such  circumstances  it 
could  not  in  reason  be  said  that  the  question  of  additional 
assessment  to  meet  a  deficit  had  been  previously  determined 
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bj  the  original  order,  and  that,  therefore,  the  right  or  power 
of  the  board  to  order  a  re-assessment  to  be  levied  no  longer 
existed.    Board  v.  FulleUj  111  Ind.  410. 

In  answer  to  the  insistence  of  appellants  that  the  court 
erred  in  rejecting  the  third  paragraph  of  the  remonstrance,  it 
may  be  said  that  this  is  purely  a  proceeding,  as  it  professes  to 
be,  to  secure  an  additional  assessment  upon  the  lands  in  con- 
troversy for  the  purpose  mentioned,  and  in  no  sense  is  it  one 
for  the  recovery  of  money  by  the  county,  and  the  six-years 
statute  of  limitations  interposed  by  appellants  has  no  appli- 
cation. Neither  can  they,  in  order  to  defeat  this  proceeding, 
avail  themselves  of  the  alleged  fact  that  the  county,  upon  the 
order  of  the  board  of  commissioners,  had  advanced  the  money 
to  pay  the  deficit  in  dispute,  and  that  the  purpose  of  the  as- 
sessment sought  to  be  made  was  to  reimburse  the  county  for 
the  money  which  it  had  paid.  The  county,  under  the  circum- 
stances, is  entitled  to  be  reimbursed  for  the  amount,  princi- 
pal, and  interest,  which  it  has  paid  upon  the  expenses  of  the 
improvement.  The  statute  is  careful  to  protect  the  county 
against  all  loss  or  liability  that  it  may  incur  upon  the  legiti- 
mate expenses  rising  out  of  the  improvement,  and  the  lands 
within  the  taxing  district  benefited  thereby  are,  under  the 
law,  held  liable  to  protect  the  county  against  loss.  Manor  v. 
Boardy  etc.y  187  Ind.  367;  Qoodwin  v.  Boards  etc.,  146  Ind. 
164;  Odvin  v.  Board,  etc,  104  Ind.  201;  Little  v.  Board, 
etc. J  7  Ind.  App.  118.  The  court  did  not  err  in  rejecting  the 
first  and  third  paragraphs  of  the  remonstrance. 

The  next  alleged  error  discussed  by  appellants  is  based 
upon  the  overruling  of  the  motion  for  a  new  trial.  Counsel 
in  their  brief,  say,  "This  brings  in  review  the  facts  found  by 
the  court.''  But  the  evidence,  however,  is  not  before  us,  and, 
in  its  absence,  we  must  accept  the  finding  of  the  court  as  cor- 
rect. Many  reasons  which  are  assigned  in  the  motion  for  a 
new  trial  have  no  legitimate  place  in  such  a  motion,  and 
therefore  present  no  question  for  consideration.  The  other 
remaining  reasons  assigned  in  the  motion  depend  upon  the 
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evidence^  and,  in  its  absence  from  the  record,  we  are  pre- 
cluded from  reviewing  them. 

The  court  made  a  special  finding  of  facts,  and  stated  its 
several  conclusions  of  law  thereon.  Appellants  did  not  ex- 
cept to  these  conclusions  severally,  but  excepted  jointly.  The 
rule  is,  under  such  circumstances,  that  all  of  the  conclusions 
must  be  wrong  in  order  to  render  such  an  exception  availa- 
ble. Royae  v.  Bourne^  149  Ind.  187,  and  cases  there  cited. 
Evansville,  etc.^  B.  Co.  v.  State^  149  Ind.  276.  It  cannot  be 
successfully  insisted  in  this  case  that  all  of  the  conclusions  are 
wrong,  and  it  must,  therefore,  follow  that  the  exception  to 
the  conclusions  does  not  serve  to  raise  any  question  for  our 
consideration. 

Other  errors  assigned  are  not  discussed  by  counsel  for  ap- 
pellants in  their  brief,  and  therefore  they  must  be  deemed  as 
waived.  There  is  no  available  error,  and  the  judgment  is 
affirmed. 


Ellis  v.  Thb  State. 

[No.  18,714.    Filed  Nov.  90, 1898.    Behearing  denied  March  17, 18B9.J 

CBiMmAL  Law. — Hamieide. — Self  -  Defense. — Appreheruion  of  Danger, 
— When  Question  for  Jury, — The  evidenoe  showed  that  deceased 
came  to  the  house  where  defendant  boarded,  about  10  o'clock  at 
night,  and  asked  to  stay  overnight ;.  that  defendant  went  to  the 
door  and  informed  him  that  it  was  not  a  lodging  house,  and,  after 
consulting  the  landlady,  went  back  to  the  door  and,  haring  some 
words  with  deceased,  closed  the  door,  when  deceased  threw  some- 
thing and  struck  the  house  about  three  feet  from  the  door ;  that 
defendant  went  to  his  bedroom  and  got  his  revolver,  went  to  the 
door  and  fired  at  once  at  deceased,  who  had  gone  outside  the  front 
gate  about  fifteen  feet  away.  There  was  no  evidence  that  deceased 
attempted  to  enter  the  house,  but  defendant  claimed  that  when  he 
opened  the  door  deceased  made  a  movement  as  if  to  shoot  or  throw 
at  him,  and,  upon  this  appearance,  he  fired  the  fatal  shot.  Held^ 
that  it  was  the  province  of  the  jury  to  determine  whether  the  cir- 
cumstances afforded  reasonable  grounds  for  defendant  to  appre- 
hend that  his  life  was  in  danger,  or  that  he  was  in  danger  of  great 
bodily  harm.    pp.  3S7'S30. 
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CBUfiNAL  Law. — Self-Defenae, — Apprehen9i<m  of  Danger, — Evidence, 
— Weight. — Homicide. — Where  in  the  trial  of  a  criminal  cause  the 
jury,  bj  their  verdict,  decided  that  defendant  had  no  reasonable 
apprehension  of  danger  when  he  shot  deceased,  it  is  not  the  pn>v- 
ince  of  the  Supreme  Ck>urt  to  weigh  the  evidence,  if  that  part  of  it 
tending  to  support  the  verdict  is  legally  sufficient  to  justify  the  find- 
ing of  the  jury,    p.  S30. 

Sams. — Evidence. — Examination  of  Defendant  as  to  Previous  Of- 
/enses.^No  error  was  oommltted  in  permitting  the  piosoouting 
attorney  to  ask  defendant  on  cross-examination  oonoeming  certain 
prosecutions  against  him  for  criminal  offenses  committed  by  him 
previous  to  the  commission  of  the  offense  for  which  he  was  being 
tried,    p.  SSI. 

Same. — Evidence. — Eacamination  of  Defendant  as  to  Previou$  Qffefuee. 
— Where  defendant  was  cross-examined  oonoeming  certain  prose- 
cutions against  him  for  criminal  offenses  committed  previous  to  the 
offense  for  which  he  was  being  tried,  he  is  not  entitled  to  testify  as 
to  matters  in  excuse  and  extenuation  of  such  acts.    p.  SSI. 

Same. — Evidence. — Prevunu  Threata. — E[omicide. — ^In  the  trial  of  a 
case  of  homicide,  previous  threats  of  deceased  are  not  admissible  in 
evidence  where  it  is  not  shown  that  such  threats  had  been  oc^nmu- 
nicated  to  defendant  before  the  homicida    p.  SSI, 

Sams. — Previoue  Threata. — Homicide. — In  the  trial  of  a  person  charged 
with  murder,  previous  threats  made  by  deceased  against  defendant 
are  not  admissible  in  evidence,  where  it  is  not  shown  that  de- 
ceased attacked  defendant,   pp.  SSl-SSS. 

From  the  Putnam  Circuit  Court    Affirmed. 

C.  C.  Matson,  for  appellant, 

W.  A.  Ketchamj  Attorney-General,  Merrill  Moores^  John 
M.  Rawley  and  A.  W.  Knight y  for  State. 

31  cCabe,  J. — ^The  appellant  was  indicted  in  the  Clay  Cir- 
cuit Court  for  murder  in  the  first  degree,  in  the  killing  of 
John  F.  Krack.  The  venue  was  changed  to  the  Putnam  Cir- 
cuit Court,  where  a  trial  resulted  in  a  verdict  and  judgment 
of  guilty  of  murder  in  the  second  degree;  the  circuit  court 
having  overruled  appellant's  motion  for  a  new  trial.  The  ao- 
tion  of  the  court  in  overruling  the  motion  for  a  new  trial  is 
called  in  question  by  the  assignment  of  errors  as  the  sole 
ground  upon  which  a  reversal  of  the  judgment  is  sought. 

The  first  contention  of  appellant  is  that  the  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence,  and  is  contrary  to 
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law.  There  were  but  two  witnesses,  besides  the  defendant, 
to  the  transaction.  These  two  witnesses  were  Mrs.  Brewer, 
the  woman  with  whom  appellant  was  living  or  boarding,  and 
her  daughter,  about  fourteen  years  of  age.  The  defendant 
was  a  single  man,  about  thirty  years  of  age.  The  State's  evi- 
dence consisted  alone  of  the  testimony  of  this  family,  and  the 
statement  made  by  the  defendant  to  the  prosecuting  attorney 
the  next  day  after  the  death  of  Krack,  and  his  statement  at 
the  coroner's  inquest. 

The  evidence  showed  that  defendant,  about  fifteen  years 
prior,  had  purchased  a  forty-four  caliber  Eemington  re- 
volver and  belt  of  a  cowboy,  and  had  been  fined  for  carrying 
the  same  concealed  about  his  person,  and  had  been  prosecuted 
and  convicted  of  shooting  at  James  Eagland,  and,  shordv 
after,  he  was  again  fined  for  an  assault  on  said  Kagland  with 
a  revolver,  and  a  little  later  he  shot  John  Eagland  in  the 
shoulder  while  the  two  were  engaged  in  a  controversy.  He 
frequenUy  carried  his  revolver  in  a  belt  while  at  his  work. 
About  two  years  before,  he  moved  to  Clay  county  from  Put- 
nam county,  and  began  boarding  with  a  Mr.  Brewer  who 
lived  at  Center  Point,  in  Clay  county.  Afterward,  Brewer 
moved  to  a  farm  about  a  mile  from  there,  and  appellant  went 
with  them  and  boarded  for  about  a  year. 

At  the  request  of  Mr.  Brewer,  appellant  quit  boarding  at 
his  house,  but  he  continued  to  visit  the  house.  A  separation 
between  Brewer  and  his  wife  ensued,  and  a  divprce  was 
granted  to  Brewer.  Mrs.  Brewer  moved  to  Brazil,  and  ap- 
pellant assisted  her  in  the  removal,  and  in  a  few  weeks  be- 
came a  boarder  in  her  house.  There  was  some  evidence  that 
the  character  of  Krack  was  not  good,  but  the  witnesses  to 
that  effect  were  but  three,  though  he  had  lived  there  many 
years. 

On  the  night  of  March  9,  1898,  appellant  attended  a  Sal- 
vation Army  meeting  with  Mrs.  Brewer,  and  they  returned 
home  about  ten  o'clock,  or  a  little  later.  Mrs.  Brewer  and 
her  daughter  had  retired  for  the  night,  while  appellant  was 
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left  sitting  in  the  front  room,  reading,  when  some  one 
knocked'at  the  front  door.  And  the  evidence  tended  to  show 
that  appellant  went  to  the  door,  and  asked  who  was  there. 
The  answer  came  that  it  was  Fred  Krack,  and  thereupon  ap- 
pellant opened  the  door.  Krack  then  asked  if  Mrs.  Brewer 
lived  there,  and,  when  told  she  did,  Krack  said  he  desired  to 
stay  all  night.  Appellant  replied  that  that  was  not  a  lodging 
house.  Krack  said  that  Mrs.  Brewer  had  told  him  some  time 
before  that  she  was  going  to  keep  boarders,  and  that,  at  any 
time  he  was  in  town,  to  come  around  and  get  his  meals  and 
stay  overnight.  Appellant  responded  that  he  would  ask  Mrs. 
Brewer,  and  went  back  into  the  house;  and,  after  talking 
with  her,  he  returned  to  the  front  door  and  told  Krack  that 
Mrs.  Brewer  said  she  could  not  keep  him.  Then  Krack  said 
he  had  the  money  to  pay  for  his  night's  lodging,  and  insisted 
on  staying  overnight.  Appellant  then  asked  Krack  if  he  was 
not  sent  there,  and,  getting  no  satisfactory  answer,  appellant 
asked  him  a  second  time,  "Now,  was  not  you  sent  here?"  and 
Krack  said,  **Xo.*^  A  few  words  of  a  similar  character  were 
spoken,  and  then  appellant  closed  the  door;  and  just  as  he 
closed  the  door  and  started  to  go  back  into  the  room,  Krack 
threw  something,  which  struck  the  house  about  three  feet 
from  the  door,  which  turned  out  to  be  a  beer  bottle.  Appel- 
lant then  went  through  the  sitting-room  and  into  Mrs.  Brew- 
er's bedroom  to  his  trunk,  took  the  key  from  his  pocket,  un- 
locked his  trunk,  got  his  forty-four  caliber  Remington  re- 
volver; and,  as  he  started  to  the  front  door,  Mrs.  Brewer  said 
to  him,  "For  God's  sake,  Fred,  don't  go  out  there  and  go  to 
shooting,"  and  appellant  replied,  "Do  you  suppose  I  am  go- 
ing to  allow  a  man  to  throw  or  shoot  at  me?  No."  Appellant 
then  went  to  the  front  door,  opened  it  and  fired  at  once,  the 
ball  striking  the  deceased  in  the  abdomen,  penetrating  a  vital 
part,  from  which  he  shortly  afterwards  died.  Appellant, 
without  knowing  whether  the  ball  took  effect,  went  into  the 
sitting-room  and  resumed  his  reading.    When  the  shot  was 
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fired,  Ejrack  was  at  the  front  gate,  on  the  outside,  and  the 
gate  shut,  about  fifteen  feet  from  the  front  door. 

Appellant  testified  that  deceased  had  started  toward  the 
gate  when  appellant  closed  the  door,  and,  just  as  he  closed 
the  door,  Krack  threw  and  struck  the  house.  There  is  no 
evidence  that  Krack  ever  at  any  time  attempted  to  enter  the 
house.  Mrs.  Brewer  testified  that  she  and  appellant  had  dis- 
cussed the  probability  of  Mr.  Brewer,  her  former  husband, 
sending  some  one  to  her  house  some  time  to  find  out  how 
they  were  living,  and  that  Ellis  had  said  that  she  might  de- 
pend upon  it  that  he  would  do  something  of  that  kind.  Ap- 
pellant claims  that,  when  he  opened  the  door,  Krack  made  a 
movement  as  if  to  shoot  or  throw  at  him,  and,  upon  this  ap- 
pearance of  things,  he  fired  the  fatal  shot.  But  appellant 
testified  that  Krack  had  his  arm  down  at  his  side  from  the 
time  he  opened  the  door  until  he  fired  the  shot,  and  from 
this  appearance  of  things,  he  thought  Krack  was  going  to 
either  shoot  or  throw  something  at  him- 

At  another  time,  appellant  testified  tiiat  Elrack  ^Vas  in  a 
position  as  though  he  was  going  to  throw  something  at  me  or 
trying  to  get  something  out  of  his  hip  pocket,"  and  again  he 
testifies  that  he  never  saw  him  put  his  hand  back  to  his  hip 
pocket.  Both  he  and  Mrs.  Brewer  and  her  daughter  testify 
that  he  fired  as  soon  as  he  got  the  door  open. 

From  this  evidence,  it  was  the  exclusive  province  of  the 
jury  to  determine  whether  the  circumstances  afforded  rea- 
sonable grounds  for  appellant  to  apprehend  that  his  life 
was  in  danger  or  that  he  was  in  danger  of  great  bodily 
harm  from  Krack.  Without  such  reasonable  apprehension, 
appellant  was  not  justified  in  firing  the  fatal  shot.  By  their 
verdict  the  jury  has  decided  that  the  evidence  furnishes  no 
reasonable  ground  for  such  apprehension  when  appellant  shot 
the  deceased.  It  is  not  our  province  to  re-weigh  the  evi- 
dence, if  that  part  of  it  tending  to  support  the  verdict  is  le- 
gally sufficient  to  justify  the  finding  of  the  jury.  We  are  of 
opinion  that  it  was. 
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The  appellant  contends  that  his  motion  for  a  new  trial 
ought  to  have  been  sustained  because  the  court  erred  in  per- 
mitting the  prosecuting  attorney  to  ask  the  defendant,  on 
cross-ejuimination,  as  to  certain  prosecutions  against  him  for 
criminal  ofiFenses  committed  by  him  previous  to  the  offense 
here  charged,  for  the  piurpose  of  discrediting  his  testimony* 
That  such  rulings  are  not  erroneous  is  well  settled  in  this 
State.  Parker  v.  StatSy  136  Ind.  284;  Bessette  v,  StatSy  101 
Ind.  86 ;  Blough  v.  Parry ^  144  Ind.  468. 

Appellant  also  complains  that  the  court  erred  in  refusing 
him  the  right  to  testify  to  matters  in  excuse  and  extenuation 
of  his  acts  on  which  the  prosecution  had  been  based  There 
was  no  error  in  such  refusal,  because  that  would  have  involved 
the  trial  of  several  other  issues  collateral  to  the  issue  the  jury 
had  been  sworn  to  try,  and  thereby  endangering  the  loss  of 
the  sight  of  the  issue  on  trial.  Accordingly,  Judge  Oillett, 
in  his  work  on  Indirect  and  Collateral  Evidence,  says:  ^'A 
witness  who  admits  his  conviction  of  an  offense  cazmot  be 
permitted  to  state  that  he  was  not  guilty." 

It  is  further  complained  by  appellant,  under  the  motion  for 
a  new  trial,  that  the  court  erred  in  excluding  the  testimony  of 
the  witness  Cox  to  the  effect  that  the  deceased,  Eraok,  had 
said  to  him  on  the  afternoon  of  the  day  of,  and  before,  the 
homicide,  while  he  was  on  his  way  to  Brazil,  that  he  was  go- 
ing to  Brazil  to  have  trouble  with  Ellis.  It  is  true  that,  in  a 
case  of  homicide,  previous  threats  by  the  deceased  are  admis- 
sible, especially  if  they  have  been  communicated  to  the  de- 
fendant before  the  homicide.  Wood  v.  State^  92  Ind.  269; 
to  the  same  effect  is  Leverich  v.  State^  105  Ind.  277.  But 
there  was  no  proof  that  such  statement  had  been  so  commu- 
nicated to  the  defendant  before  the  homicide.  Some  courts 
hold  threats  are  admissible  without  having  been  previously 
communicated  to  the  defendant.  Conceding,  however,  with- 
out deciding,  that  the  offered  evidence  amounted  to  a  threat 
against  the  defendant,  we  think  it  was  immaterial,  and  there- 
fore inadmissible.    The  evidence  fails  to  show  an  attack  on 
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the  defendant  by  the  deceased.  Even  if  throwing  the  beer 
bottle  against  the  house  could  be  construed  into  an  attack  on 
the  defendant,  which  we  by  no  means  concede,  still,  that  was 
all  over,  passed,  and  gone,  and  the  deceased  had  started  away, 
and  got  outside  of  the  gate,  and  had  it  closed,  when  the  de- 
fendant went  to  the  front  door  the  second  time,  and  fired  im- 
mediately on  opening  the  door,  taking  time  only  to  say,  'TTou 
had  better  get  away  from  here  now."  When  he  made  this  re- 
mark, Krack  had  closed  the  gate,  and  had  started  down  the 
sidewalk,  and  was  a  few  feet  from  the  gate;  and  the  deceased 
turned  around,  with  his  face  toward  the  defendant,  on  hear- 
ing defendant's  remark,  and  was  instantly  shot.  The  evidence 
fails  to  show  that  the  deceased  said  anything  worse  to 
the  defendant  than  to  ^^ask  him  if  I  did  not  knock  at  the  door 
like  a  gentleman,"  in  response  to  defendant's  order.  "You 
had  better  get  away  from  here  now." 

In  Leverich  v.  Siatey  105  Ind.  277,  this- court  quoted  sec- 
tion 757  of  Wharton's  Criminal  Evidence,  as  correctly  ex- 
pressive of  the  law.  The  latter  part  of  that  section  is  pecu- 
liarly pertinent  to  the  question  here  involved.  It  reads  thus: 
"The  question  whether  A.  (the  defendant)  or  B.  (the  de- 
ceased) was  the  aggressor  in  the  fatal  collision  is  to  be  deter- 
mined; and  if  in  such  case,  A.'s  threats  are  admissible  to 
prove  that  A.  was  the  aggressor,  B.'s  threats,  by  the  same 
reasoning,  are  admissible  to  prove  that  B.  was  the  aggressor. 
For  the  purpose,  therefore,  in  cases  of  doubt,  of  showing  that 
the  deceased  made  the  attack,  and  if  so  with  what  motive,  his 
prior  declarations,  uncommunicated  to  the  defendant,  that  he 
intended  to  attack  the  defendant,  are  proper  evidence.  And 
so  it  has  been  frequently  held.  They  are,  however,  inadmis- 
sible, unless  proof  be  first  given  that  there  was  an  overt  act  of 
attack,  and  that  the  defendant,  at  the  time  of  the  collision, 
was  in  apparent  imminent  danger." 

The  evidence  makes  it  too  clear  for  reasonable  controversy 
that  at  the  time  the  fatal  shot  was  fired  there  was  no  attack 
on  the  defendant,  and  that  he  was  in  no  danger,  either  real  or 
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apparent,  it  appearing  therefrom  that  deceased  was  wholly 
unarmed. 

There  was  no  error  in  rejecting  the  offered  evidence,  nor 
was  there  any  error  in  overruling  appellant's  motion  for  a 
new  triaL    The  judgment  is  afiSrmed. 


The  Insxtbance  Cohpant  of  North  America  v.       i62"m 
The  Lake  Erie  and  Western  Rail-  i^L-^^ 


road  Company  et  al.  }g  gj 

[No.  17,994.    Filed  Maich  28, 1899.J 

Cabriebs. — Damages  by  Fire, — Eacemption, — Negligence. — A  speoial 
contract  exempting  a  carrier  from  liability  for  lose  or  damage 
caused  by  fire  is  valid,  but  such  exemption  does  not  protect  the 
carrier  when  the  fire  or  the  consequent  loss  is  the  result  of  his  own 
negligence,    jp.  SS5. 

Samb.  —  Damages  by  Fire.  —  Exemption. — Negligence. —  Burden  of 
Proof. — In  an  action  against  a  carrier  for  the  loss  of  goods  by  fixe 
the  burden  is  upon  plaintiff  to  show  that  the  loss  was  the  result  of 
the  negligence  of  the  carrier,  where  by  the  terms  of  the  bill  of 
lading  the  ccurier  was  exempted  from  liability  for  losses  caused  by 
fire.    pp.  SSS-S41. 

NsoLiGXNCS. — Carriers.— Loss  of  Goods  by  Fire. — Placing  a  car 
loaded  with  cotton  on  a  side-track  cannot  be  held  to  be  the  proxi- 
mate cause  of  the  loss  of  the  cotton  by  fire,  where  there  was  no 
proof  that  it  took  fire  at  that  place,    pp.  SJ^l,  S4£. 

Sams. — Railroads. — Carriers. — A  railrocMl  company  is  not  required 
to  place  its  cars  temporarily  standing  on  side-tracks,  within  fire  and 
police  protection,   p.  SJ^. 

From  the  Marion  Superior  Court.     Affirmed. 

W.  A.  Ketchaniy  Lewis  G.  Fanner  and  F.  E.  Matscm^  for 
appellant. 

W.  II.  H.  Miller  J  Ferdinand  Winter^  John  B.  Elaniy  Mc- 
Cullough  &  SpaaUy  A.  C.  Harris.  John  E.  Iglehart  and 
Edwin  Taylor^  for  appellees. 

DowLiNO,  J. — Suit  by  the  appellant  against  the  Lake  Erie 
and  Western  Eailroad  Company,  the  Evansville  and  Terre 
Haute  Eailroad  Company,  and  the  Chicago  and  Eastern 
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Illinois  Raiboad  Company,  as  members  of  an  association 
known  as  the  "Midland  Line,"  for  the  loss  of  fifty  bales  of 
cotton  shipped  under  a  bill  of  lading  from  Memphis,  in  the 
state  of  Teimessee,  (U.  S.  A.)  to  Liverpool,  England. 

The  Midland  Line  was  an  association  of  steamship  and 
railroad  companies  acting  as  common  carriers  between  the 
points  named. 

The  appellant  had  issued  a  policy  of  insurance  upon  the 
cotton,  and  the  property  so  insured  having  been  destroyed  by 
fire  while  in  transit,  appellant  was  compelled  to  pay  the 
amount  of  the  risk.  Upon  such  payment,  the  bill  of  lading, 
with  all  rights  of  action  thereunder,  was  assigned  and  trand> 
ferred  to  appellant  by  the  owner  of  the  cotton.  As  such  as- 
signee, and  claiming  to  be  subrogated  to  the  rights  of  such 
owner,  the  appellant  sued  to  recover  damages  for  the  loss  of 
the  cotton. 

The  complaint  was  in  two  paragraphs,  to  the  first  of  which 
a  demurrer  was  sustained.  The  answer  to  the  second  para- 
graph was  a  general  denial.  The  case  was  tried  by  a  jury, 
and,  at  the  conclusion  of  the  evidence,  the  court  refused  to 
give  any  of  the  instructions  asked  for  by  appellant,  and  di- 
rected a  verdict  for  appellees.  Thereupon  judgment  was 
rendered  and  the  insurance  company  appeals.  The  only  er- 
ror assigned  is  that  the  court  erred  in  overruling  the  motion 
of  the  appellant  for  a  new  trial* 

The  paragraph  of  the  complaint  upon  which  the  case  was 
tried  sets  out  the  traffic  arrangement  between  the  defend- 
ants; the  shipment  of  the  cotton  over  defendants'  lines  under 
a  bill  of  lading  exonerating  appellees  from  liability  in  case 
of  the  loss  of  the  cotton  by  fire;  and  it  alleges  the  destruction 
of  the  cotton  by  fire  while  in  the  possession  of  the  Lake  Erie 
and  Western  Railroad  Company,  one  of  the  appellees.  It 
charges  that  the  loss  of  the  cotton  was  occasioned  by  the  neg- 
ligence of  the  appellees,  and  states  with  some  particularity, 
the  circumstances  under  which  the  fire  occurred.    The  other 
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facts  necessary  to  show  a  right  of  action  in  appellant  are  fully 
and  properly  pleaded. 

That  part  of  the  contract  in  the  bill  of  lading  which  lim- 
ited the  liability  of  the  appellees^  was  in  these  words:  ^^(1) 
That  the  said  Midland  Line  shall  not  be  liable  for  *  *  * 
loss  or  damage  by  fire.  *  *  *  It  is  also  mutually 
agreed  that  the  carrier  shall  not  be  liable  for  loss  or  damage 
occasioned  ♦  ♦  ♦  by  fire  from  any  cause,  or  whereso- 
ever occurring." 

It  is  settled  by  the  decisions  in  this  State  that  the  carrier 
may  by  a  stipulation  contained  in  the  bill  of  lading  limit,  to 
some  extent,  his  strict  common  law  liability.  Adams  Ex* 
press  Co.  v.  Fendrichy  38  Ind.  150;  8t  Louts^  etc.,  R.  Co.  v. 
SmucJCy  49  Ind.  802;  Bartlett  v.  Pittsburghy  etc.y  R.  Co.,  94 
Ind.  281;  Rosenfeld  v.  Peoria^  etc.^  R.  Co.y  103  Ind.  121,  68 
Am.  Rep  500.  He  cannot,  however,  by  contract,  exempt 
himself  from  liability  for  loss  or  damages  resulting  from  his 
own  negligence.  Michigatty  etc.y  R.  Co.  v.  Heatony  87  Ind. 
448, 10  Am.  Rep.  89;  IndianapoliSy  etCy  R.  Co.  v.  Alleny  81 
Ind.  394;  Ohioy  etc.y  R.  Co.  v.  Se»y,  47  Ind.  471,  17  Am, 
Rep.  719;  IndianapoliSy  etcy  R.  Co.  v.  CoXy  29  Ind.  860. 

It  has  often  been  held  that  a  special  contract  relieving  the 
carrier  from  responsibility  for  loss  or  damage  by  fire  is  valid, 
but  it  is  generally  understood  that  such  exemption  from  lia- 
bility does  not  protect  the  carrier  when  the  fire  or  the  conse- 
quent loss  18  the  result  of  his  own  n^ligence.  4  Elliott  on 
Railroads,  section  1508,  note  8. 

The  efFect  of  a  special  contract  limiting  the  common  law 
liability  of  the  carrier  is  to  change  the  character  of  that  lia- 
bility by  removing  from  it  the  important  element  of  insur- 
ance of  the  goods  by  the  carrier,  and  to  place  his  responsi- 
bility for  loss  or  damage  upon  the  ground  of  negligence  alone. 
The  carrier  does  not,  indeed,  cease  to  be  a  carrier,  but  he  is  no 
longer  an  insurer.  In  numerous  cases  he  is  held,  under  such 
circumstances,  to  be  a  private  carrier  for  hire,  and  hence  sub- 
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ject  to  an  entirely  different  rule  from  that  which  would  have 
fixed  his  responsibility  if  no  special  contract  had  been  made. 

The  controlling  question  in  the  present  case  is  as  to  the 
burden  of  proof.  On  this  subject  there  is  an  irreconcilable 
conflict  among  the  decisions,  and  it  would  be  a  fruitless  task 
to  institute  a  comparison  between  them.  The  great  weight  of 
modem  authority,  and,  as  we  think,  the  better  reason  sustain 
the  rule  that  where  the  action  is  upon  a  bill  of  lading  which 
limits  the  liability  of  the  carrier  by  excepting  certain  perils, 
and  it  appears  that  the  loss  was  within  the  restrictions  of  the 
special  contract,  the  burden  is  upon  the  plaintiff  to  show  that 
the  accident  or  loss  was  the  result  of  the  negligence  of  the 
carrier. 

This  rule  was  long  ago  adopted  by  the  English  courts. 

In  Harris  v.  Packwoody  3  Taunt.  264,  the  carrier  had 
given  notice  that  he  would  not  be  accountable  for  anypackage 
whatsoever,  above  the  value  of  twenty  shillings,  unless  en- 
tered, and  an  insurance  paid  over  and  above  the  price  charged 
for  carriage  according  to  value,  no  such  insurance  having 
been  paid  by  the  plaintiff.  It  was  said  by  Mansfield  (Sir  J.) 
Ch.  J.:  '^However,  we  may  wish  the  law  to  be,  we  cannot 
make  it  different  than  as  we  find  it.  In  looking  into  the 
books,  we  find  the  special  acceptance  much  older  than  I  had 
supposed  it  to  be.  And  it  leads  to  great  frauds,  for  on  ac- 
count of  the  number  of  persons  always  attending  about  these 
open  wagon-yards  and  offices,  every  person  standing  around 
is  apprised  that  this  or  that  parcel  contains  watches  or  jewels 
to  the  amount  of  many  hundred  pounds;  this  is  a  great  in* 
convenience,  but  however  inconvenient  it  is,  it  seems  that 
from  the  days  of  Aleyn  down  to  this  hour,  the  cases  have 
again  and  again  decided  that  the  liability  of  a  carrier  may  be 
so  restrained;  then  the  question  is,  whether  this  loss  is  within 
the  contract  that  has  been  made,  and,  it  seems,  according  to 
one  or  two  of  the  cases,  that  it  is  not;  for  the  loeses  have  been 
of  a  very  suspicious  nature;  in  one  case,  the  parcel  seems  to 
have  been  lost  before  it  left  the  yard  but,  however,  as  there 
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was  no  proof  here  of  express  negligence,  it  seems  that  there 
must  be  a  rule  absolute  for  a  nonsuit." 

In  Marsh  v.  Homey  5  Bam.  &  Cress.  322,  Abbott,  C.  J., 
said :  ^' A  person  may  engage  to  place  goods  in  a  course  of  con- 
veyance and  delivery,  and  yet  declare  that  he  will  not  be  an- 
swerable for  their  loss.  Indeed,  this  argument  would  alto^ 
gether  defeat  the  notices  given  by  carriers,  which  have  now 
prevailed  in  practice  for  so  many  years,  and  been  recoirnized 
by  so  many  decisions.  And  coiidering  the  notice  gi^ 
the  present  case,  we  think  the  defendant  could  not  upon  the 
delivery  of  the  goods  have  maintained  a  charge  for  any  sum 
beyond  the  reasonable  price  of  carriage,  exclusive  of  the  re- 
sponsibility  of  the  risk  for  loss.  And  as  to  the  first  point 
made  in  the  argument,  it  may  with  equal  propriety  be  said 
that  the  plaintiff,  who  was  informed  of  the  defendant's  ad- 
vertisement, and  did  not  offer  to  comply  with  its  terms,  chose 
to  stand  his  own  insurer y  as  that  the  defendant,  who  knew 
the  value  of  the  goods  to  exceed  five  shillings,  and  did  not  de- 
mand to  be  paid  for  insurance,  engaged,  nevertheless,  to  take 
a  responsibility  upon  himself  and  indemnify  the  plaintiff." 

In  Muddle  v.  Stride^  9  Car.  &  P.  380,  which  was  an  action 
against  the  proprietors  of  a  steam  vessel  to  recover  damages 
for  goods  sent  by  such  vessel  and  lost.  Lord  Chief  Justice 
Denman,  in  summing  up  to  the  jury,  observed  that  the  jury 
were  "to  see  clearly  that  the  defendants  were  guilty  of  negli- 
gence before  they  could  find  a  verdict  against  them." 

Many  cases  in  the  Supreme  Courtof  the  United  States  hold 
that,  when  the  loss  falls  within  the  exception  in  the  bill  of 
lading  or  contract  of  the  carrier,  the  onus  probandi  is  upon 
the  shipper  to  show  negligence  on  the  part  of  the  carrier. 

Clark  V.  BamweUy  12  How.  272:  "After  the  damage  to 
the  goods,  therefore,  has  been  established,  the  burden  lies 
upon  the  respondents  to  show,  that  it  was  occasioned  by  one 
of  the  perils  from  which  they  were  exempted  by  the  bill  of 
lading,  and,  even  where  evidence  has  been  thus  given  bring- 
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ing  the  particular  loss  or  damage  within  one  of  the  dangers  or 
accidents  of  the  navigations,  it  is  still  competent  for  the  ship- 
pers to  show  that  it  might  have  been  avoided  by  the  exercise  of 
reasonable  skill  and  attention  on  the  part  of  the  persons  em- 
ployed in  the  conveyance  of  the  goods;  for,  then,  it  is  not 
deemed  to  be,  in  the  sense  of  the  law,  such  a.loss  as  will  ex- 
empt the  carrier  from  liability,  but  rather  a  loss  occasioned 
by  his  negligence  and  inattention  to  his  duty.  Hence  it  is, 
that,  although  the  loss  occurs  by  a  peril  of  the  sea,  yet  if  it 
might  have  been  avoided  by  skill  and  diligence  at  the  time, 
the  carrier  is  liable.  But  in  this  stage  and  posture  of  the  case, 
the  burden  is  upon  the  plaintiff  to  establish  the  negligence, 
as  the  ajSSrmative  lies  upon  him." 

In  Transportation  Co.  v.  Doumer^  11  Wall.  129,  Field  J., 
delivering  the  opinion  of  the  court,  said:  "On  the  trial  the 
plaintiff  made  out  a  prima  facie  case  by  producing  the  bill 
of  lading,  showing  the  receipt  of  the  coffee  by  the  company 
at  New  York,  and  the  contract  for  its  transportation  to  Chi- 
cago, and  by  proving  the  arrival  of  the  coffee  at  the  latter 
place  in  the  propeller  Erooklyn  in  a  ruined  condition,  and  the 
consequent  damages  sustained.  The  company  met  this  prima 
fads  case  by  showing  that  the  loss  was  occasioned  by  one  of 
the  dangers  of  lake  navigation."  (The  bill  of  lading,  given  by 
the  company,  exempted  it  from  liability  for  losses  by  dangers 
of  navigation  on  the  lakes  and  rivers.)  "These  terms,  ^dan- 
gers of  lake  navigation,'  include  all  the  ordinary  perils  which 
attend  navigation  on  the  lakes,  and  among  others,  that  which 
arises  from  shallowness  of  the  waters  at  the  entrance  of  har- 
bors formed  from  them.  The  plaintiff  then  introduced  tes- 
timony to  show  that  this  danger,  and  the  consequent  loss, 
might  have  been  avoided  by  the  exercise  of  proper  care  and 
skill  on  the  part  of  the  defendant.  If  the  danger  might  have 
been  thus  avoided,  it  is  plain  that  the  loss  should  be  attributed 
to  the  negligence  and  inattention  of  the  company,  and  it 
should  be  held  liable,  notwithstanding  the  exception  in  the 
bill  of  lading.    The  burden  of  establishing  such  negligence 
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and  inattention  rested  with  the  plaintiff,  but  the  court  re- 
fused an  instruction  to  the  jury  to  that  effect,  prayed  by  the 
defendant,  and  instructed  them  that  it  was  the  duty  of  the 
defendant  to  show  that  it  had  not  be^n  guilty  of  negligence. 
In  this  respect,  the  court  erred." 

See,  also,  5  Am.  &  Eng.  Enc  Law  (2nd  ed.)  p.  860,  and 
cases  decided  by  federal  courts,  collected  in  note  1. 

The  same  views  have  been  expressed  by  many  of  the  state 
courts  in  carefully  prepared  opinions,  among  which  may  be 
named:  Lanib  v.  Camden^  etc.y  R.  Co.y  46  N.  Y.  271,  7  Am. 
Rep.  327;  Cochran  v.  Dinsmorey  49  N.  Y.  249;  Whitworlh  v. 
Erie,  ete.j  R.  Co.^  87  N.  Y.  418;  Famham  v.  Camden^  etc., 
R.  Co.j  66  Pa.  St  63;  Colton  v.  Cleveland^  etc.,  R.  Co.,  67 
Pa.  St  211,  6  Am.  Rep.  424;  Patterson  v.  Clyde,  67  Pa.  St 
600;  Pennsylvania  Co.  v.  Raiordon,  119  Pa.  St  677,  4  Am. 
St  670;  Buck  v.  Pennsylvania  R.  Co.,  150  Pa.  St  171,  24 
AtL  678,  80  Am.  St  800 ;  Smith  v.  American  Express  Co., 
108  Mich.  672,  66  N.  W.  479;  Read  v.  8t.  Louis,  etc.,  R. 
Co.^  60  Mo.  199 ;  Kallman  t.  United  States  Ex.  Co.,  8  Ean. 
206;  New  Orleans,  etc.,  Ins.  Co.  v.  New  Orleans,  etc.,  R.  Co.^ 
20  La.  Ann.  802;  Wilson  v.  Southern  Pacific,  etc.,  R.  Co*, 
(Cal.)  7  Am.  &  Eng.  R.  Cas.  400 ;  Louisville,  etc.,  R.  Co.  y. 
Manchester  Mills,  88  Tenn.  663,  14  S.  W.  814;  Bagw 
Y.  Porisnumlh,  etc.,  R.  Co.,  81  Me.  228,  1  Am.  Rep.  669; 
Mitchell  y.  United  States  Ex.  Co.,  46  Iowa  214;  Kansofi, 
etc.^  R.  Co.  y.  Reynolds,  8  Ean.  623;  Smith  y.  North  Car- 
olina R.  Co.,  64  N.  C.  235;  Little  Rock,  etc.,  R.  Co.  y.  Talr 
hot,  89  ArL  628.  See  also  Hutch,  on  Carr.,  section  767;  Ang. 
on  Carr.,  276;  4  Elliott  on  Railroads,  section  1616,  p.  2847. 

The  question  as  to  the  burden  of  proof  in  such  cases^  so 
far  as  we  haye  been  able  to  discoyer,  has  not  been  directly 
decided  by  the  Supreme  Court  of  this  State.  Li  Adams  Ex- 
press Co.  y.  Fendrick,  88  Ind.  160,  the  court  say  (Worden 
J.):  ''We  need  not  determine  whether,  in  such  case,  the 
burthen  of  proying  negligence  on  the  part  of  the  carrier  de- 
yolyes  npon  the  shipper  or  consignee,  or  whether  the  burthen 
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of  disproving  it  devolves  upon  the  carrier.  The  paragraph  of 
the  answer  we  deem  good  on  either  theory,  inasmuch  as  it 
sets  up  the  loss  in  such  manner  as,  prima  facisy  at  least,  ex- 
cludes the  inference  of  negligence  on  the  part  of  the  de- 
fendant." 

The  opinion  in  the  case  of  the  Terre  Haute^  etc.y  R.  Co. 
V.  Sherwoody  132  Ind.  129,  7  L.  R.  A.  839,  quotes  with  ap- 
proval the  rule  hereinbefore  stated  concerning  the  burden  of 
proof  as  laid  .down  in  Wheeler  on  Carr.  252,  and  Hutch,  on 
Carr.  (2nd.  ed.)  sections  259  and  736;  but,  as  the  property, 
the  loss  of  which  was  the  subject  of  controversy  in  that  case, 
was  live  stock,  and  the  question  here  presented  was  not  di« 
rectly  involved,  it  cannot  be  said  that  the  point,  as  to  the  bur- 
den of  proof,  was  decided. 

In  IndianapoliSy  etc.y  R.  Co.  v.  Forsythey  4  Ind.  App.  326, 
it  is  held  that,  in  an  action  upon  a  bill  of  lading  exempting 
the  carrier  from  liability  as  to  a  particular  peril,  the  burden 
of  showing  negligence  is  upon  the  plaintiff. 

The  reasons  by  which  the  opposite  view  is  maintained, 
while  often  plausible,  are  not  always  sound.  Such  as  are 
deduced  from  the  strictness  of  the  common  law,  touching  the 
Uability  of  the  carrier,  lose  much  of  their  force  when  it  is  re- 
membered that  at  least  as  early  as  the  year  1648,  in  England, 
the  carrier  was  permitted  to  limit  his  responsibility.  His 
right  to  do  so,  not  only  by  express  contract,  but  by  notice  to 
the  shipper,  and  even  by  public  advertisement^  is  recognised 
in  numerous  cases. 

Much  of  that  strictness,  too,  was  due  to  the  condition  of 
society;  to  the  wild  and  unsettled  state  of  the  country;  the 
frequency  of  highway  robberies;  the  absence  of  police  protec- 
tion; the  crude  methods  of  carrying  on  business;  the  circum- 
stance that  goods  were  usually  transported  across  the  coun- 
try in  stages,  and  other  like  vehicles,  inadequately  equipped 
and  insufficiently  guarded;  and  the  disreputable  character 
and  dishonest  practices  of  many  of  those  engaged  in  the  busi- 
ness of  carriers.    Something  of  this  kind  is  indicated  in  the 
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language  of  Lord  Holt,  Ch.  J.,  in  Lane  v.  Cottony  1  SalL  17, 
where  he  says :  ^'It  is  a  hard  thing  to  charge  a  carrier;  but  if 
he  should  not  be  charged,  he  might  keep  a  correspondence 
with  thieves,  and  cheat  the  owner  of  his  goods,  and  he  should 
never  be  able  to  prove  it" 

It  appears  also  from  the  statement  of  Mansfield  (Sir  J.) 
Ch.  J.  in  Harris  v.  Pachwood^  8  Taunt.  264,  where  he  says: 
"And  it  leads  to  great  frauds,  for  on  account  of  the  number 
of  persons  always  attending  about  these  open  wagon-yardd 
and  offices,  every  person  standing  around  is  apprised  that  this 
or  that  parcel  contains  watches  or  jewels  to  the  amount  of 
many  hundred  pounds/^ 

The  extreme  illustrations  made  use  of  in  many  opinions 
prove  nothing.  If  such  cases  occur,  they  are  exceptional, 
and  aif ord  no  foundation  for  a  general  rule.  The  occurrence 
of  the  accidents  and  perils  by  which  goods  are  damaged  or 
lost  while  being  transported  overland,  or  on  the  rivers,  lakes, 
or  seas,  is  usually  open  and  notorious.  Knowledge  of  the 
facts  is  seldom  confined  to  the  carrier,  or  to  a  few  agents  who 
are  subservient  to  his  interests  and  subject  to  his  control.  The 
persons  employed  upon  a  railroad,  or  engaged  in  navigating 
a  vessel,  are  not  generally  disposed  to  shield  their  employer 
by  sinister  means,  and  are  probably  quite  as  often  subject  to 
the  charge  of  undue  prejudice  against  him  as  of  undue  par- 
tiality toward  him. 

Neither  is  any  serious  danger  to  be  apprehended  from  the 
imposition  of  unfair  and  unjust  terms  upon  the  shipper  by 
the  carrier.  The  form  and  conditions  of  the  contracts  of  the 
carrier  are  in  most  cases  subject  to  legislative  control,  and  it 
is  to  be  presumed  that,  whenever  it  becomes  necessary  to  pro- 
tect the  people  of  the  State  from  imposition,  the  legislative 
remedy  will  be  applied. 

The  second  paragraph  of  the  complaint  expressly  charged 
that  the  destruction  of  the  cotton  was  caused  by  the  neglir 
gence  of  the  appellees  in  exposing  it  to  the  danger  of  fire  on 
the  side-track  of  the  Lake  Erie  and  Western  Eailroad  Com- 
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pany,  near  Laf  a jette,  Indiana,  at  a  point  where  trains  were 
constantly  passing,  and  where  there  was  no  fire  or  police  pro- 
tection. Having  alleged  negligence,  the  plaintiff  would  prob- 
ably be  required  to  prove  it,  even  if  the  allegation  were  un- 
necessary. Gould's  PL  (4th  ed.)  chapter  3,  sections  185, 
186  and  187. 

But,  upon  this  branch  of  the  case,  we  find  no  evidence 
that  the  position  of  the  car  in  which  the  cotton  was  istored  was 
the  proximate  cause  of  the  fire  and  loss,  or,  indeed,  that  it 
had  anything  to  do  with  it.  There  was  no  proof  that  the 
cotton  took  fire  at  that  place.  For  all  that  appeared,  the  cot- 
ton may  have  been  burning  inside  the  bales,  or  between  the 
bales,  for  days  before.  It  was  not  proved  how,  where  or  when 
the  fire  wai^  communicated  to  the  cotton.  It  would  be  the 
merest  conjecture  to  say  that  it  took  fire  at  the  place  where 
it  was  actually  burned^  This  substance  is  known  to  be  highly 
inflammable,  and  it  is  peculiarly  liable  to  destruction  by  this 
peril  at  all  times,  and  at  all  places,  while  being  transported  by 
railroad*  For  this  very  reason  the  appellees  refused  to  be 
responsible  for  a  loss  occasioned  by  fire,  and  the  bill  of  lading 
so  stated.  The  shipper  became  his  own  insurer.  We  do  not 
think  a  railroad  company  can  be  expected  to  place  its  ears, 
when  temporarily  standing  on  side-tracks,  in  such  situations 
that  they  can  be  watched  by  policemen,  or  be  within  reach 
of  fire  engines  or  other  means  for  extinguishing  fires. 

As  the  evidence  would  not  have  sustained  a  verdict  for 
appellant,  the  court  did  right  in  directing  the  jury  to  return 
a  verdict  for  appellees. 

There  being  no  error  in  the  record,  the  judgment  is  af- 
firmed. 
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Pack  v.  Thb  State. 

[No.  1S,89S.    Filed  Mtt:  7, 18SK).    Bdbearins  deoied  Mar.  29,  1899.] 

Crdixnal  IdL'W.^IndiettnetU.^Appeal  and  JEVror.^Themiffloieiioyof 
an  indiotiiient  oannoi  be  questioned  for  the  first  time  on  af^teal. 

Appbal  and  Ebrob.— JBeoord.— .Svidenoe.— The  evidence  cannot  be 
considered  on  appeal  where  there  is  nothing  in  the  transcript  or 
oertifioate  of  the  clerk  to  show  that  what  purports  to  be  the  manti* 
script  of  the  evidence  embraces  the  evidence  given  at  the  iriaL 

pp,  S4S^4S. 

From  the  Adams  Circuit  Court    Affirmed. 

R.  8.  Peterson  and  8.  Peterson^  for  appellant. 
^^^illiam  L,  Taylor j  Attorney-General,  and  Merrill  Moores^ 
for  State. 

JovDAS,  J. — Appellant  was  charged  by  indictment  unth 
thecrime  of  rape^and  upon  a  trial  byjuryhewaefonnd  guilty, 
and,  over  his  motion  for  a  new  trial,  which  challenges  the 
yerdict  upon  the  grounds  only  that  it  is  contrary  to  law  and 
to  the  evidence,  he  was  sentenced  by  the  court  to  be  im* 
prisoned  in  the  Indiana  Reformatory  for  a  term  of  not  less 
than  one  year  and  not  more  than  twenty-one  years.  From  thia 
judgment  he  appeals,  and  assigns  as  errors:  First,  that  the 
court  erred  in  overruling  his  motion  for  a  new  trial;  second, 
the  court  erred  in  putting  the  defendant  to  trial  on  an  insuf ^ 
ficient  indictment;  third,  the  court  erred  in  rendering  judg- 
ment on  the  verdict  of  the  jury  against  the  appellant. 

Counsel  for  appellant,  for  the  first  time,  seek  to  assail 
the  sufficiency  of  the  indictment  under  the  second  specifica- 
tion of  errors.  It  is  manifest  that  this  assignment,  as  formu- 
lated, presents  no  question  for  our  consideration.  Bamett 
V.  State,  141  Ind.  149. 

It  is  insisted  that  the  verdict  of  the  jury  is  contrary  to  the 
evidence,  but,  as  the  latter  is  not  properly  in  the  record,  for 
the  reasons  hereinafter  stated,  we  must  dismiss  appellant's  con- 
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tention  in  this  respect  without  consideration.  All  that  the 
record  discloses  relative  to  the  filing  of  any  bill  of  exceptions 
embracing  the  evidence  is  that  on  January  17,  1899,  the  at- 
torneys for  appellant  presented  to  ^'the  court  their  bill 
of  exceptions  containing  the  longhand  manuscript  embracing 
the  evidence,  in  these  words  (here  insert),  which  said  bills  of 
exceptions  are  now,  in  open  court,  signed,  sealed,  and  made 
a  part  of  the  record  in  this  cause."  IText  after  this  entry  fol- 
lows the  general  and  only  certificate  of  the  clerk  of  the  lower 
court  wherein  he  certifies  'Hhat  the  above  and  foregoing 
transcript  contains  full,  true,  and  complete  copies  of  the  pa- 
pers and  entries  in  said  cause,  ordered  to  be  set  out  therein 
by  the  written  order  of  the  attorney  for  the  defendant,  which 
written  order  is  hereto  attached." 

This  certificate  is  signed  by  the  clerk,  and  attested  by  the 
seal  of  the  court.  Next  following  this  certificate  is  the  special 
bill  of  exceptions,  embracing  the  motion  for  a  new  trial,  and 
disclosing  the  date  upon  which  the  motion  was  filed.  This  spe- 
cial bill  of  exceptions  is  signed  by  the  trial  judge  and  after  it» 
in  the  transcript,  follows  what  purports  to  be  the  original 
longhand  manuscript  of  the  evidence  as  taken  at  the  trial  by 
a  shorthand  reporter.  At  the  close  of  this  manuscript  of  evi- 
dence appears  the  signature  of  the  trial  judge. 

There  is  no  certificate  of  the  clerk,  nor  anything  else  ap- 
pearing in  the  transcript,  competent  to  show  that  the  man- 
uscript embraces  the  evidence  given  upon  the  triaL  This 
document  contains  none  of  the  formal  parts  of  a  bill  of  ex- 
ceptions, and  if  it  could  be  accepted  as  a  bill  embracing  the 
evidence  given  upon  the  trial,  there  is  nothing  whatever  to 
disclose  that  it  is  the  same  bill  of  exceptions  which  is  shown 
to  have  been  filed  in  open  court,  and  directed  to  be  set  out  by 
the  words  %ere  insert."  That  this  entry,  under  the  circum- 
stances, cannot  be  considered  as  sufficient  to  show  the  filing 
of  this  identical  bill,  is  settled  by  many  decisions  of  this 
court    Upon  any  view  of  the  case,  it  is  so  manifest  that  what 
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purports  to  be  the  evidence  in  the  case  is  not  properly  before 
us  that  we  may  dismiss  the  question  without  further  com- 
ments.   Judgment  affirmed. 


PrrrsBURGH,  Cincinnati,  Chicago  and  St.  Louib 
Railway  Company  v.  Moore,  Adm. 

[No.  17,005.    Filed  March  29, 1899.] 

Appeal  and  Ebbob. — Harmless  i?rror.->Oyerruling  a  demurrer  to  a 
bad  paragraph  of  complaizit  is  not  available  error  on  appeal,  where 
it  clearly  appears  from  the  record  that  the  judgment  rests  upon  a 
good  paragraph,    p.  S48. 

Samb. — Pleading. —  When  Cannot  Be  Aided  by  Verdict, —  Where  a 
pleading  has  been  tested  by  demurrer  it  cannot  be  aided  by  the 
findings  of  the  special  verdict,  but  must  stand  or  fall  by  its  own 
averments,    p.  348, 

Plbadino. — Complaint. — Negligence. — Suffleieney  of  Averments  as  to 
Place  of  Injury. — Averments  in  a  pleading  in  an  action  against  a 
railroad  company  for  the  death  of  an  employe,  caused  by  the  negli- 
gence of  defendant  in  operating  trains  within  the  corporate  limits 
of  a  city,  in  a  manner  prohibited  by  ordinance,  that  defendant 
maintained  yards  and  a  telegraph  office  in  such  city;  that  deceased 
was  employed  as  operator  in  said  office;  that  it  was  his  duty  to  re- 
ceive and  deliver  orders  to  train  crews  passing  said  office,  and  in 
delivering  an  order  he  was  struck  by  an  engine  and  killed,  suffi- 
ciently show  that  the  place  of  the  accident  was  within  the  cor- 
porate limits  of  such  city.    p.  $4$. 

Master  and  Sbbvant. — Negligence. — Hailroads. — An  employe  of  a 
railroad  company  has  a  right  to  believe,  and  rely  upon  the  belief, 
that  the  company  will  obey  a  city  ordinance  regulating  the  speed 
of  trains  and  requiring  all  backing  trains,  or  reversed  engines,  with 
tenders  in  f^ont,  to  carry  a  light  in  front  at  night,  and  to  sound  the 
whistle  and  ring  the  bell.    pp.  349,  350. 

Same. — Negligence,— Railroads.  — Co-Employes. — In  the  trial  of  an 
action  against  a  railroad  company  for  damages  on  account  of  the 
death  of  an  employe  caused  by  the  alleged  negligence  of  the  de- 
fendant, the  Jury  have  the  right,  under  section  7088  Bums  1894,  to 
impute  the  disregard  of  defendant's  engineer  of  a  city  ordinance 
regulating  the  speed  of  trains,  and  the  manner  of  backing  trains, 
as  negligence  of  defendant,    p.  350. 

Saioe. — RaUrocuis. — Negligence. — City  Ordinance  Regulating  Manner 
of  Running  Trains, — The  power  of  a  city  to  pass  an  ordinance 
regpulating  the  manner  of  running  trains  in  the  city  limits  is  con* 
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fened  as  a  police  power,  and  the  fact  that  a  person  is  in  the  seryioe 
of  a  railroad  company  affected  by  such  ordinance  prebents  no  reason 
for  depriving  him  of  its  protection,    p,  S50. 

Railroads.— JkfcM^er  and  Servant— Employers^  Liability  Act. — Con' 
tracts, — Reletue, — Voluntary  Belief  Association. — Election  of  Rem- 
edies,— A  contract  voluntarily  entered  into  by  an  employe  with  a 
relief  department  of  the  railroad  company  by  which  he  was  em- 
ployed, agreeing  that  the  acceptance  of  benefits  from  such  relief 
department  for  injury  or  death  should  operate  as  a  release  of  all 
claims  for  damages  against  the  railroad  company  arising  from  such 
injury  or  death,  is  not  a  release  within  the  meaning  of  section  7067 
Bums  1894,  declaring  the  contract  void  which  exonerates  a  railroad 
company  from  a  future  liability  to  an  employe  for  injuries  sus- 
tained, as  such  contract  is  nothing  more  than  a  contract  for  a 
choice  between  two  sources  of  compensation.  The  case  of  Pitts* 
burgh,  etc.,  R,  Co.  v.  Montgomery,  ante,  1,  in  so  far  as  it  conflicts 
with  the  foregoing  doctrine  is  disapproved,    pp.  351-357. 

Samb. — Master  and  Servant. — Voluntary  Belief  Association. — Con- 
tracts.— Release. — ^Where  a  railroad  employe  entered  into  a  contract 
with  the  relief  department  of  the  company  to  the  effect  that  the 
acceptance  of  benefits  from  such  department  for  injury  or  death 
should  operate  as  a  release  of  all  claims  against  the  railroad  com- 
pany arising  from  such  injury  or  death,  the  acceptance  of  benefits 
from  the  relief  department  by  his  widow,  who  was  the  sole  bene- 
ficiary named  in  the  contract,  will  not  bar  a  recovery  for  the  wrong- 
ful death  of  decedent  for  the  use  of  his  child,    pp.  367,  368. 

Erom  the  Miami  Circuit  Court.    Reversed. 

N.  0.  Ross  and  G.  E.  RosSy  for  appellant. 
McConnell  dc  JenkineSj  Nelson  £  MyerSy  Charles  A.  OoU 
and  A.  N.  Mahoneyy  for  appellee. 

Hablet,  J. — Appellee  brought  this  action  to  recover  dam- 
ages for  the  death  of  her  husband,  alleged  to  have  been 
caused  by  the  negligence  of  appellant.  The  complaint  is  in, 
three  paragraphs,  to  each  of  which  a  demurrer  was  overruled. 
The  answer  was  in  three  paragraphs,  a  demurer  to  the  second 
of  which  was  sustained.  The  reply  to  the  third  paragraph 
of  answer  was  in  three  paragraphs,  and  a  demurrer  to  the  third 
paragraph  thereof  was  overruled.  The  cause  thus  at  issue 
was  tried  by  the  jury,  which  returned  a  special  verdict  as- 
sessing the  plaintiff's  damages  at  $8,000.    A  judgment  for 
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$8,000  was  rendered  in  favor  of  the  appellee.  The  action  of 
the  court,  upon  the  demurrers,  and  in  overruling  appellant's 
motion  for  a  new  trial,  for  a  venire  de  novo^  for  judgment  on 
the  special  verdict,  in  arrest  of  judgment,  and  to  modify  the 
judgment  is  separately  assigned  as  error. 

The  principal  facts  covered  by  the  complaint  are  as  fol- 
lows: On  the  5th  day  of  July,  1893,  plaintiff's  decedent, 
Henry  E.  Moore,  entered  the  employ  of  appellant  as  night  op- 
erator, at  its  yard  oflSce  in  the  city  of  Logansport,  where,  and 
in  which  capacity,  he  continued  until  February  16,  1894, 
when  he  received  injuries  resulting  in  his  death;  that  on  the 
fatal  night,  while  engaged  in  discharging  the  duties  imposed 
by  his  said  employment,  about  8 :45  p.  m.,  he  had  received  by 
wire,  and  under  directions  of  appellant  had  delivered  an  order 
to  the  conductor  and  engineer  of  freight  train  No.  77,  while 
the  same  was  running  west  through  the  yards  at  a  rate  of  four 
or  five  miles  an  hour;  and  when  decedent  turned  from  deliv- 
ering said  message  to  return  to  his  post  of  duty,  and  while 
in  the  line  of  duty,  and  without  fault  or  negligence  on  his 
part,  one  of  appellant's  locomotive  engineers,  in  the  employ 
of  appellant  and  in  charge  of  appellant's  locomotive,  drawing 
appellant's  wreck  train  upon  appellant's  main  track,  so  care- 
lessly and  negligently  ran  said  locomotive  and  wreck  train 
eastward  through  said  yards,  with  the  engine  reversed,  the 
tender  in  front,  and  so  carelessly  and  negligently  managed 
and  operated  said  locomotive  and  train,  without  giving  any 
warning,  or  displaying  any  light,  or  ringing  a  bell  or  sound- 
ing a  whistle,  and  at  a  speed  of  twenty  miles  an  hour,  as  to, 
and  did,  without  warning  and  without  notice  to  plaintiff's 
decedent,  negligently  run  upon  and  over  the  body  of  plain- 
tiff's decedent,  causing  his  death. 

In  the  second  paragraph  it  is  further  averred  that  Logana- 
port  is  a  city  of  16,000  inhabitants,  and,  at  the  time  of  the 
injury  to  plaintiff's  decedent,  said  city  had  ordinances  in 
force,  requiring  trains  to  be  run  through  said  city,  after  sun- 
set, at  a  speed  not  exceeding  six  miles  per  hour,  and  that 
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trains  and  locomotives,  being  run  backward,  or  with  tender 
in  front,  should  carry  signal  lights  in  front,  and  should  be 
announced  by  ringing  the  bell  and  sounding  the  whistle,  and 
that  said  engineer,  so  in  the  employ  of  appellant,  and  so  in 
charge  of  appellant's  said  locomotive  and  wreck  train,  negli- 
gently ran  said  locomotive  and  tender  backward  at  a  speed 
of  twenty  miles  per  hour,  within  the  limits  of  said  town, 
without  ringing  the  bell  or  sounding  the  whistle,  or  display- 
ing any  signal  light  in  front  of  said  tender,  in  violation  of 
said  city  ordinance. 

Appellee  concedes  that  the  complaint  is  grounded  upon  the 
first  branch  of  the  fourth  claiise  of  what  is  known  as  the 
Employers'  Liability  Act,  section  7083  Burns  1894,  which 
reads  as  follows:  ''Where  such  injury  was  caused  by  the  neg- 
ligence of  any  person  in  the  service  of  such  corporation  who 
has  charge  of  any  *  ♦  ♦  locomotive  engine  or  train 
upon  a  railway." 

Appellant's  learned  counsel  first  assail  the  complaint  for 
failure  to  disclose  in  either  paragraph  some  duty  owing  by  ap- 
pellant to  the  deceased  that  had  not  been  performed,  their 
contention  being  that  all  the  perils  pleaded  were  obvious  and 
ordinary  risks  assumed  by  the  deceased. 

When  it  clearly  appears  from  the  record  that  the  judgment 
rests  upon  a  good  paragraph  of  complaint,  the  overruling  of 
a  demurrer  to  a  bad  paragraph  is  not  available  error  on  ap- 
peal. Therefore,  without  considering  the  sufficiency  of  the 
first  paragraph  of  complaint,  which  is  urged  upon  our  at- 
tention, we  pass  to  the  second,  which  sets  out  the  facts  in 
greater  detail,  and  to  which  the  special  verdict  seems  to  have 
been  especially  directed. 

Appellee  insists  that,  if  any  fundamental  fact  is  insuf- 
ficiently alleged,  we  may  read  into  the  complaint  from  the 
findings  of  the  jury.  This  is  not  the  law.  When  a  pleading 
is  tested  by  demurrer,  it  must  stand  or  fall  by  its  own  aver- 
ments. It  can  find  neither  weakness  nor  strength  from  other 
parts  of  the  record.    American  Ins,  Co.  v.  ReploglCj  114  Ind. 
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1-7;  Cole  v.  Orayy  189  Ind.  896-899;  Runner  v.  8coU,  150 
Ind.  441. 

There  is  no  longer  any  ground  for  contention  over  the  rule 
that  an  employe  assumes  all  the  obvious  and  ordinary  perils 
incident  to  his  employment,  and  we  find  nothing  in  the  stat- 
ute, relied  upon  by  appellee,  to  lessen  the  degree  of  diligence 
and  responsibility  required  of  the  servant  for  his  own  pro- 
tection. 

Looking  then  to  the  facts  pleaded  in  the  second  para- 
graph of  complaint,  for  unperformed  duty  of  appellant  to  the 
deceased,  it  is  first  insisted  that  it  does  not  sufficiently  show 
that  the  accident  occurred  within  the  corporate  limits  of  the 
city  of  Logansport.  It  is  averred  that  appellant  maintained 
yards,  and  a  telegraph  office  therein,  "at"  the  city  of  Logans- 
port;  that  the  deceased  was  employed  as  operator  in  said  tel- 
egraph office;  that  it  was  his  duty  to  receive  and  deliver 
orders  to  train  crews  passing  said  office;  and,  in  passing  from 
said  office  to  deliver  an  order  to  train  number  77,  westward 
bound  on  the  main  track,  he  was  required  to  pass  over  a  num- 
ber of  other  tracks,  etc.,  and  was  killed  by  the  negligent  act 
of  the  engineer,  etc.;  that  the  city  of  Logansport  is  an  in- 
corporated  city  of  16,000  inhabitants,  and  had  in  force  on 
the  fatal  night  an  ordinance,  etc. 

In  criminal  pleading,  in  laying  the  venue,  an  approved 
form  is  to  charge  that  the  crime  was  committed  "at  Cass 
county,"  and  the  above  averments,  we  think,  sufficiently  show 
that  the  place  of  injury  was  within  the  corporate  limits  of  the 
city  of  Logansport. 

While  we  apply  the  rule  that  a  servant  must  look  out  for 
his  own  safety,  and  heed,  at  his  peril,  all  open  and  ordinary 
dangers,  we  must  also  give  force  to  the  correlative  rule, 
equally  well  established,  that  the  servant  himself  observing 
due  care,  has  a  right  to  believe  and  to  rely  upon  his  belief, 
that  the  master  has  done  his  duty  in  the  promotion  of  safety, 
and,  in  this  instance,  the  deceased  had  a  right  to  believe  that 
appellant  would  obey  the  city  ordinance  which  forbade  the 
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mnning  of  trains  through  the  city  at  a  greater  rate  of  speed 
than  six  miles  an  hour,  and  that  required  all  backing  trains, 
or  reversed  engines  with  tenders  in  front,  after  night,  to 
carry  a  light  in  front,  and  to  sound  the  whistle  and  ring  the 
bell.  A  disregard  of  the  ordinance,  under  section  7083 
Burns  1894,  will  extend  to  the  engineer  in  the  employ  of 
appellant  and  in  charge  and  management  of  its  locomotive 
and  train;  and  if  said  ordinance  was  disobeyed  by  said  engin- 
eer, as  averred,  the  jury  would  have  the  right  to  impute 
such  disobedience  as  negligence.  Swindell  v.  State,  ex,  reL, 
143  Ind.  153-168,  35  L.  R.  A.  50;  PennsylvaniaCo.v.  Stege- 
meieTj  118  Ind.  305.  It  will  not  do  to  say,  as  appellant  con- 
tends, that  the  deceased,  being  in  the  sendee  of  the  com- 
pany, and  familiar  with  the  needs  of  the  service,  in  running 
trains  backward  and  forward  through  the  yards,  and  some- 
times at  a  great  rate  of  speed,  was  not  entitled  to  the  pro- 
tection afforded  by  the  ordinance.  The  power  of  a  city  to 
pass  such  an  ordinance  is  conferred  as  a  police  power  for  the 
protection  of  the  public,  and  all  the  public;  and  because  the 
deceased  happened  to  be  in  the  service  of  the  company,  with- 
in the  inhibited  territory,  presents  no  reason  for  depriving 
him  of  its  protection.  East  SU  LouiSj  etCy  B.  Co,  v.  Egg- 
manuy  170  111.  538,  9  Am.  &  Eng.  R.Caa.  (N.  S.)  438,  48  N. 
E.  981;  Illinois^  etc.,  Co.  v.  Gilbert^  157  HI.  854,  41  N.  E. 
724;  Bluedom  v.  Missouri,  etc,,  R,  Co.,  108  Mo.  439,  18  S. 
^y.  1103,  32  Am.  St  615.  It  follows,  therefore,  that  the 
jury  had  the  right  to  find,  if  the  evidence  warranted,  that 
obedience  to  the  city  ordinances  was  a  duty  owing  by  appel- 
lant to  the  deceased,  and  its  violation  was  not  an  assumed 
risk,  but  negligence  of  appellant 

The  second  paragraph  of  the  complaint  is  good.  The 
special  verdict  finds  that  Logansport  is  an  incorporated  city 
of  18,000  inhabitants;  that  the  deceased  was  injured  within 
the  corporate  limits  of  the  city;  that  at  the  time  of  the  acci- 
dent the  city  had  in  force  ordinances  forbidding  the  running 
of  trains  through  the  city  at  a  greater  rate  of  speed  than  six 
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miles  an  hour;  that  all  engines  running  backward,  with  tender 
in  f ronty  after  sunset,  should  display  a  bright  light  in  front, 
and  ring  the  bell  continuously,  while  passing  through  the 
city;  that  these  ordinances  were  being  violated  at  the  time  of 
the  injury.  And  in  other  respects  the  record  affirmatively 
shows  that  the  judgment  rest^  upon  the  second  paragraph  of 
the  complaint.  We  will,  therefore,  not  consider  the  suf- 
ficiency of  the  first  and  third  paragraphs  of  complaint. 

The  next  question  arises  upon  the  sustaining  of  the  de* 
murrer  to  the  second  paragraph  of  the  answer.  This  answer 
is  pleaded  to  the  whole  complaint.  It  counts  upon  a  con- 
tract of  membership  held  by  the  deceased  in  an  organization 
known  as  the  "Voluntary  Relief  Department  of  the  Pennsyl- 
vania Lines  West  of  Pittsburgh,"  of  which  appellant  was 
one;  "that  said  department  and  its  funds  were  managed  by 
said  lines  without  expense  to  the  fund,  and  that  they  gxiar- 
anteed  the  payment  of  all  its  obligations  and  made  up  all  de- 
ficiencies in  the  fund  to  meet  the  payment  of  all  benefits  due 
its  members;  that  said  relief  department  had  a  set  of  rules  and 
regulations  by  which  it  and  its  members  were  governed,  and 
to  which  all  persons  assented,  and  agreed  to  be  bound  by, 
when  they  became  members  thereof,  a  copy  of  which  was  filed 
with  and  made  a  part  of  said  answer;  that  the  decedent  on 
the  7th  day  of  October,  1893,  made  application  and  became 
a  member  on  the  terms  of  the  regulations  by  which  said  de- 
partment was  operated,  and  continued  such  member  until  his 
death;  that  his  application,  made  over  his  own  signature,  con- 
tained this  express  stipulation  and  agreement,  to  wit:  ^And 
I  agree  that  the  acceptance  of  benefits  from  the  said  relief 
fund  for  injuiy  or  death,  shall  operate  as  a  release  of  all 
claims  for  damages  against  said  company  arising  from  such 
injury  or  death,  which  could  be  made  by,  or  through  me,  and 
that  I  or  my  legal  representatives,  will  execute  such  further 
instrument  as  may  be  necessary  formally  to  evidence  such 
acquittance.^ "  The  book  of  regulations  (a  part  of  the  con- 
tract) contained  the  following  further   provision,    to   wit: 
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^'Should  a  member,  or  his  legal  representatives,  bring  suit 
against  either  of  the  companies  now  associated  in  administer- 
ing the  relief  department,  or  that  may  hereafter  be  asso- 
ciated, for  damages  on  account  of  injury  or  death  of  such 
member,  payment  of  benefits  from  the  relief  fund  on  account 
of  the  same  shall  not  be  made  until  such  suit  is  discontinued. 
If  prosecuted  to  judgment  or  compromise,  any  payment  of 
judgment  or  amount  in  compromise  shall  preclude  any  claim 
upon  the  relief  fund  for  such  injury  or  death." 

The  answer  further  alleges  that  the  appellee,  Anna  B. 
Moore,  his  then  wife,  was  made  his  beneficiary  in  said  fund, 
and,  in  event  of  his  death,  should  receive  the  death  benefit 
therein  provided  for,  which  was  $500,  and  that  after  his 
death  she  did  receive  from  said  fund,  as  such  death  benefit, 
said  sum  of  $500,  and  executed  and  delivered  to  the  appel- 
lant her  instrument  in  writing  releasing  it  from  all  further 
liability.  The  questions  arise,  did  the  acceptance  by  the 
plaintiff  of  the  death  benefit  from  said  relief  department  re- 
lease her  claim  against  appellant  for  the  wrongful  death  of 
her  husband,  or  does  her  act  come  under  the  protecting  pro- 
visions of  section  5,  Acts  1893,  chapter  130,  p.  294,  section 
7087  Bums  1894?  The  language  of  the  statute  is:  "All 
contracts  made  by  railroads  *  *  *  ^^th  their  em- 
ployes, or  rules  or  regulations  adopted  by  any  corporation  re- 
leasing or  relieving  it  from  liability  to  any  employe  having  a 
right  of  action  under  the  provisions  of  this  act  are  hereby  de- 
clared null  and  void." 

Appellant  insists  that  the  contract  set  out  in  said  second 
answer  does  not  come  within  the  provisions  of  the  statute, 
while  the  contrary  is  maintained  by  the  appellee.  It  will 
be  noted  that  the  inhibition  of  the  statute  is  against  the  mak- 
ing of  any  contract  exonerating  a  railroad  company  from  a 
future  liability  to  an  employe.  The  statute  attempts  only  to 
forbid  such  contracts  as  release  the  company  from  liability  to 
an  action  under  the  provisions  of  the  act,  and  the  act  pro- 
vides, and  seeks  to  regulate,  no  right  of  action  except  such 
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as  spring  from  the  negligence  of  the  company  or  its  employes. 
The  only  purpose  of  the  statute,  therefore,  is  to  prohibit  the 
making  of  contracts  relieving  a  railroad  from  liability  for  fu- 
ture negligence  of  itself  and  certain  of  its  employes.  Is  the 
contract  pleaded  such  a  one?  It  shows :  That  a  number  of 
railroads  constitute  the  Relief  Department  of  the  Pennsylva- 
nia Lines  West  of  Pittsburgh,  of  which  appellant  was  one; 
that  the  associated  roads  assume  control  and  administration 
of  the  department  without  cost  to  the  fund;  that  they  con- 
tribute largely  to  the  fund;  that  they  guarantee  that  the 
benefits  stipulated  for  with  employes  shall  be  paid  in  full; 
that  membership  therein  is  voluntary;  that  the  employe  is 
entitled  to  his  benefits,  if  disabled  from  any  cause,  from  sick- 
ness^ from  accident,  from  his  own  fault  as  well  as  from  the 
fault  of  the  company.  If  disabled  without  fault  of  the 
company,  the  living  or  death  benefit  may  be  drawn  from 
the  fund  without  question.  If  by  the  fault  of  the 
company  ,  he  may,  after  injury,  elect  whether  he  will  accept 
the  benefits  from  the  fund,  or  pursue  his  remedy  at  law 
against  the  company*  And  that,  when  he  signs  the  contract, 
the  only  obligation  assumed  is  that  if  injured  by  the  fault  of 
the  company,  he  will  not  seek  double  compensation,  by  pur- 
suing both  the  relief  fund  and  the  company.  It  further 
shows,  in  efFect,  that  when  disability  comes,  and  all  the  facts 
and  conditions  are  known  to  him,  he  is  at  perfect  liberty  then 
to  choose  between  the  relief  fund  and  the  treasury  of  the 
company— whether  he  will  accept  the  sure  and  immedi- 
ate benefits  from  the  fund,  or  take  his  chances  in  the  courts 
against  the  company,  and  that  an  adoption  of  one  course  shall 
be  held  to  be  an  abandonment  of  the  other.  This  is  the  es- 
sence of  the  contract  pleaded.  It  bears  no  semblance  to  an 
absolute  contract  for  the  release  of  the  company  from  lia- 
bility, under  the  provisions  of  the  statute. 

The  question  here  involved  is  not  a  new  one  to  the  courts. 
It  has  long  been  the  law  that  a  railroad  shall  not  oonUvot 
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against  liability  for  its  f uttire  negligence,  as  being  against 
public  policy,  in  that  such  a  right  would  induce  carelessness 
for  the  safety  of  employes;  and  similar  contracts  with  relief 
associations  have  often  been  before  the  courts  of  the  country 
for  construction. 

In  Johnson  v.  Philadelphia^  etc.y  B.  Co,j  163  Pa.  .St.  127, 
29  Atl.  854,  the  court,  having  under  review  a  contract  in  all 
material  respects  like  the  one  here,  says:  ''But  even  in  cases 
of  injury  through  the  company's  negligence  there  is  no 
waiver  of  any  right  of  action  that  the  person  injured  may 
thereafter  be  entitled  to.  It  is  not  the  signing  of  the  contract 
but  the  acceptance  of  benefits  after  the  accident  that  consti- 
tutes the  release.  The  injured  party  therefore  is  not  stipulat- 
ing for  the  future,  but  settling  for  the  past;  he  is  not  agree- 
ing to  exempt  the  company  from  liability  for  negligence,  but 
accepting  compensation  for  an  injury  already  caused  there- 
by." 

In  the  case  of  Bingle  v.  Pennsylvania  R.  Co.,  164  Pa.  St 

529,  30  Atl.  492,  44  Am.  St.  628,  in  construing  a  contract, 
the  same  in  terms  as  this  one,  the  court  says:  'In  the  present 
case  there  is  an  additional  agreement  that  the  plaintiff  shall 
'execute  such  further  instrument  as  may  be  necessary  form- 
ally to  evidence  such  acquittance,'  and  it  is  argued  that  no 
such  release  has  been  executed  by  plaintiff.  But  it  is  not 
necessary  that  it  should  be.  The  acceptance  of  benefits  is 
the  substance  of  the  release,  and  the  agreement  for  a  further 
instrument  is  by  its  express  terms  a  mere  formality  for  con- 
venience of  evidence.'' 

In  the  case  of  Otis  v.  Pennsylvania  Co.j  71  Fed.  136,  the 
contract  considered  was  identical  with  the  one  pleaded  in  this 
answer,  and  concerning  it  Baker,  J.,  says:  "As  a  general 
proposition,  it  is  unquestionably  true  that  a  railroad  company 
cannot  relieve  itself  from  responsibility  to  an  employe  for  an 
injury  resulting  from  its  own  negligence  by  any  contract  en- 
tered into  for  that  purpose  before  the  happening  of  the  in- 
jury, and,  if  the  contract  under  consideration  is  of  that  char^ 
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acter,  it  must  be  held  to  be  invalid.  But  upon  a  careful  ex- 
amination it  will  be  seen  that  it  contains  no  stipulation  that 
the  plaintiff  should  not  be  at  liberty  to  bring  an  action  for 
damages  in  case  he  sustained  an  injury  throi^gh  the  negli- 
gence of  the  defendant.  He  still  had  as  perfect  a  right  to 
sue  for  his  injury  as  though  the  contract  had  never  been  en- 
tered into.  Before  the  contract  was  entered  into,  his  right  of 
action  for  an  injury  resulting  from  the  defendant's  negli- 
gence was  limited  to  a  suit  against  it  for  the  recovery  of  dam- 
ages therefor.  By  the  contract  he  was  given  an  election 
either  to  receive  the  benefits  stipulated  for,  or  to  waive  his 
right  to  the  benefits,  and  pursue  his  remedy  at  law.  He  vol- 
untarily agreed  that,  when  an  injury  happened  to  him,  he 
would  then  determine  whether  he  would  acicept  the  benefits 
secured  by  the  contract,  or  waive  them  and  retain  his  right  of 
action  for  damages." 

In  Shaver  v.  Pennsylvania  Co.y  71  Fed.  931,  Kicks,  J., 
reached  the  same  conclusion  from  the  consideration  of  a  sim- 
ilar contract. 

Again  in  Pittsburgh^  efc.,  B.  Co.  v.  CoXy  55  Ohio  St.  497, 
45  K.  E.  641,  35  L.  R  A.  507,  the  supreme  court  of  Ohio 
expressed  its  view  of  a  similar  contract  in  the  following 
words:  ^^This  claim  arises,  we  think,  from  a  misconception  of 
the  contract;  in  assuming  that,  by  the  contract,  the  employe 
releases  some  future  right  of  action  against  the  company.  On 
a  previous  page  we  have  undertaken  to  show  that  such  is  not 
the  case;  that  there  is  no  waiver  of  any  cause  of  action  which 
the  employe  may  become  entitled  to,  and  that  it  is  not  the 
signing  of  the  contract,  but  the  acceptance  of  benefits  after 
the  accident,  that  constitutes  the  release.  "When  that  occurs 
he  is  not  stipulating  for  the  future;  he  is  but  settling  for  the 
past.  He  accepts  compensation  for  injury  already  received." 
The  same  view  is  held  by  the  supreme  court  of  Iowa,  an- 
nounced in  Donald  v.  ChicagOy  etc.j  R.  Co.,  93  Iowa  284,  61 
N.  W.  971,  33  L.  R.  A.  492,  and  by  the  supreme  court  of 
Maryland  in  Fuller  v.  Baltimore,  etc,  Assn.,  67  Md.  433,  10 
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Atl.  287,  and  by  the  supreme  court  of  iTebraaka  in  Chicago^ 
etc.,  R.  Co.  Y.  Curtis,  51  Neb.  442,  71  N.  W.  42;  and  to  the 
same  effect  is  the  case  of  Maine  v.  Chicago,  etc.,  R.  Co. 
(Iowa),  70  N.  W.  630,  and  that  of  Lease  v.  Pennsylvania 
Co.,  10  Ind.  App.  47. 

The  contract  forbidden  by  the  statute  is  one  relieving  the 
company  from  liability  for  the  future  negligence  of  itself  and 
employes.  The  contract  pleaded  does  not  provide  that  the 
company  shall  be  relieved  from  liability.  It  expressly  recog- 
nizes that  enforceable  liability  may  arise,  and  only  stipulates 
that,  if  the  employe  shall  prosecute  a  suit  against  the  com- 
pany to  final  judgment,  he  shall  thereby  forfeit  his  right  to 
the  relief  fund,  and,  if  he  accepts  compensation  from  the  re- 
lief fund,  he  shall  thereby  forfeit  his  right  of  action  against 
the  company.  It  is  nothing  more  or  less  than  a  contract  for  a 
choice  between  sources  of  compensation,  where  but  a  single 
one  existed,  and  it  is  the  final  choice — ^the  acceptance  of  one 
against  the  other — that  gives  validity  to  the  transaction. 

But  appellee  contends  that  some  of  the  cases  cited  above 
arose  in  states  having  no  similar  statute,  and  that  the  ques- 
tion of  the  railroad's  contractual  relief  from  liability  was 
propounded  as  being  against  public  policy,  and  not  as  in  vio- 
lation of  a  statute,  and  hence  should  not  be  accepted  as  au- 
thority. The  answer  to  this  is  that  the  statute  also  rests  upon 
public  impolicy,  or  it  has  nothing  whatever  to  stand  upon. 

The  right  to  contract  upon  subjects  of  themselves  lawful, 
by  persons  sui  juris,  is  beyond  legislative  control,  so  long  as 
the  right  is  exercised  without  injury  to  the  public.  The  right 
to  contract  is  inherent,  and  inseparably  connected  with  the 
right  to  own  and  control  property,  and  "is  a  primary  preroga- 
tive of  freedom."  2  Whart.  Cont.,  section  1061.  There- 
fore, in  construing  the  act  in  question,  it  must  be  assumed 
that  the  legislature  intended  to  prohibit  only  such  contraots 
as  injuriously  affected  the  public;  and  can  it  foe  said  that  a 
contract  providing  that  in  the  future,  when  an  injury  may 
foe  suffered,  the  injured  party  shall  then  foe  free  to  choose 
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which  of  two  remedies  will  be  most  useful  to  him  and  moot 
to  be  preferred^  is  against  public  policy?  We  do  not  see  why^ 
and  are  constrained  to  hold  that  the  contract  pleaded  in  the 
second  answer  is  not  within  the  inhibition  of  section  7087 
Bums  1894,  and  that  the  same  may  be  pleaded  as  a  defense. 

We  are  mindful  that  this  court,  in  the  case  of  Pittsburghy 
etc.j  B.  Co.  y.  Montgomery^  ante,  1,  held  a  view  of  this  ques- 
tion at  variance  with  the  opinion  herein  expressed,  and 
which,  after  a  more  thorough  examination  of  the  decided 
cases,  we  find  to  be  in  conflict  with  the  very  decided  weight 
of  authority.  Indeed,  the  cases  seem  now  to  be  in  substantial 
accord. 

The  case  of  Miller  v.  ChicagOy  etc.y  B.  Co.,  65  Fed.  805, 
the  only  case  relied  upon  as  authority  upon  this  question,  was 
subsequently  appealed  to  the  United  States  Circuit  Court  of 
Appeals,  Eighth  District,  and  the  doctrine  of  the  lower 
court  inf erentially  disapproved,  by  the  court  announcing,  in 
substance,  that  the  authorities  were  all  the  other  way,  though 
the  question  here  was  not  decided,  as  not  being  necessary  to  a 
disposition  of  the  case.  Chicago^  etc.,  B.  Co.  v.  M tilery  32  C. 
C.  A.  264.  So  far  as  the  case  of  Pitisburghy  etCy  B.  Co.  v. 
Montgomery y  eupray  is  in  conflict  with  the  opinion  herein 
announced,  the  same  is  disapproved* 

As  before  stated,  the  second  answer  goes  to  the  whole  com- 
plaint. The  plaintiff,  as  administratrix,  sues  for  the  use  of 
herself  as  widow,  and  for  the  infant  child  of  the  decedent, 
under  section  285  Bums  1894,  section  284  Horner  1897. 
Under  this  statute,  if  the  intestate  had  a  cause  of  action 
against  appellant  for  his  injuries,  death  ensuing  therefrom,  a 
right  of  action  accrued  to  his  personal  representative  for  the 
use  of  his  next  of  kin. 

Whether  the  right  of  the  administratrix  was  but  a  continu- 
ation of  the  intestate's  right  to  sue,  as  contended  by  appel- 
lant, or  whether  it  was  a  newly  created  right,  as  our  cases 
hold,  is  unimportant  here.  However  it  may  be,  the  right 
exists  only  by  virtue  of  the  statute,  and  exists,  not  for  the 
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benefit  of  the  intestate's  estate,  but  as  a  source  of  compen- 
sation to  those  who  by  the  death  become  the  parties  injured 
by  the  wrongful  act  of  the  defendant  HiMiker  v.  Citizens 
8L  R.  Co,y  ante^  86* 

The  deceased  at  the  time  of  his  death  had  not  elected 
whether  he  would  accept  compensation  from  the  relief  fund 
or  seek  his  damages  by  action  at  law  against  the  appellant 
Subsequent  to  his  death  the  plaintiff,  as  widow,  and  who  was 
named  in  the  contract  as  the  sole  beneficiary  of  the  death 
benefit,  accepted  the  stipulated  amount,  $500,  in  full  satisfac- 
tion, and  executed  to  appellant  a  release  from  further  liabil- 
ity. Appellant  .contends  that,  since  the  widow  was  the  sole 
beneficiary  named  in  the  contract  with  the  relief  department, 
her  acceptance  of  the  full  sum  extinguished  all  further  claim 
against  the  company.  We  cannot  assent  to  this  proposition. 
Before  death  came  to  Moore,  he  had  a  cause  of  action  against 
appellant  that  he  had  not  released.  Upon  his  death  the  law 
conferred  a  right  of  action  upon  his  representative  for  the  use 
of  his  next  of  kin, — for  the  use  of  his  child  as  well  as  for  the 
use  of  his  widow;  and  no  act  of  the  latter,  without  the  lawful 
consent  of  the  child,  will  deprive  the  child  of  its  benefit.  The 
widow  could  only  release  what  she  was  entitled  to.  Chicago^ 
etc.y  R.  Co.  V.  Wymore,  40  Neb.  645,  68  N.  W.  1120. 

The  answer  avers  that  after  the  death  of  her  husband,  and 
after  she  had  become  a  beneficiary  in  a  right  of  action  against 
the  company,  without  fraud  she  agreed  with  appellant,  and 
accepted  the  $500  death  benefit  in  full  satisfaction  of  her 
claim  growing  out  of  the  death  of  her  husband;  and  there  is 
perceived  no  sufficient  reason  why  she  should  not  be  bound 
by  it.  But  her  release  in  no  way  affected  the  rights  of  the 
child,  and  for  the  use  of  the  child's  estate,  in  her  representa- 
tive capacity,  the  plaintiff  has  the  right  to  maintain  this  ac- 
tion. It  follows  that  as  the  second  answer  was  pleaded  to  the 
whole  complaint,  and  is  good  only  as  to  a  part,  the  demurrer 
thereto  was  properly  sustained. 

The  third  paragraph  of  answer  was  partial  and  was  ad- 
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dressed  only  to  so  much  of  the  complaint  as  sought  a  recovery 
for  the  use  of  the  widow.  It  averred  that  after  the  death  of 
her  husband,  in  consideration  of  $500,  she  fully  released  the 
appellant. 

The  plaintiff  replied  to  the  third  answer  in  three  para- 
graphs. In  the  third  paragraph  she  set  up  substantially  the 
same  facts  and  exhibits  as  were  set  out  in  the  second  para- 
graph of  answer,  and  averred  that  the  $500  was  received  by 
her  under  and  in  pursuance  of  her  deceased  husband's  con- 
tract with  said  relief  department,  and  not  otherwise,  and  that 
said  contract  was  invalid  and  void. 

To  this  paragraph  of  reply  a  demurrer  was  overruled, 
which  forms  the  basis  for  appellant's  fifth  assignment  of 
error.  The  question  presented  by  this  reply  is  the  same  as 
that  considered  at  length  as  arising  upon  the  second  para- 
graph of  answer,  and,  for  the  reasons  there  given,  we  hold 
that  the  court  erred  in  overruling  the  demurrer  thereto.  For 
this  error  the  cause  must  be  reversed. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  sustain  appellant's  demurrer  to  the  third  paragraph  of  re- 
ply to  third  paragraph  of  answer,  and  for  further  proceed* 
ings  in  accordance  with  this  opinion. 


Thibme,  Trustee,  r.  Zuhpe. 

[No.  18,547.    Ftted  Jan.  5, 1809.    Rehearing  denied  Maroh  80,  1809.] 

WnuL — Corutrueiicn. — Life  Estate, — Right  of  PoMesmon. — Trwtee. 
— A  testatrix  in  one  item  of  her  wiU  bequeathed  certain  property  to 
her  daughter  "subject  to  the  provisions  contained  in  item  ten  of 
this  wilL"  Item  ten  provided  that  a  person  named  as  trustee  for 
her  should  take  charge  of  all  the  property  given  her  by  the  will, 
except  certain  real  estate  devised  in  another  item  of  the  wiU,  and 
that  he  pay  her  annually  the  net  income  therefrom,  and  that  upon 
her  death  he  turn  over  said  property  to  her  children.  Held,  that 
the  daughter  takes  only  a  life  interest  in  the  property,  and  that  the 
right  of  possession  is  in  the  trustee,    pp.  SCO,  SGI. 

Rbflev  in. — Pleading. — Complaint. — Demand. — Wills. — A  complaint 
in  an  action  in  replevin  containing  a  general  allegation  of  unlawful 
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possession  and  wrongful  detention  which  fails  to  allege  a  demand 
before  action  is  bad  as  against  a  demurrer,  where  the  specific  aver- 
ments show  that  defendant  is  in  possession  of  the  property  under  a 
claim  of  right  by  the  provisions  of  a  will  in  whioh  he  was  made 
trustee  of  the  property,    pp.  S61,  SGS. 

From  the  Tippecanoe  Circuit  Court.     Reversed. 

John  M.  La  Rue  and  A.  Orth  Behmy  for  appellant. 
John  F.  McHugh  and  Joseph  Eacock,  for  appellee. 

Baksb,  J. — ^The  parts  of  the  will  of  Elizabeth  Thieme, 
necessary  to  the  decision  of  this  case,  read:  '^Item  4.  I  give, 
devise  and  bequeath  to  my  children  Charles  C.  Thieme,  So- 
phia Zumpe,  John  Henry  Thieme,  Frederick  Thieme,  and 
my  grandchildren  Edward  Thieme  and  John  Thieme,  chil- 
dren of  my  son  William  Thieme,  deceased,  all  the  remainder 
of  the  real  and  personal  property  of  which  I  may  die  seized 
or  possessed;  the  said  grandchildren  both  together  receiving 
the  undivided  one-fifth  part  thereof.  ♦  ♦  *  And  the 
share  bequeathed  by  this  clause  to  my  daughter  Sophia 
Zumpe  is  made  subject  to  the  provisions  contained  in  item 
ten  of  this  will."  *  *  ♦  "Item  10.  My  daughter  So- 
phia Zumpe  is  afflicted  with  deafness  and  is  now  the  mother 
of  nine  children;  and  it  is  for  these  reasons  that  I  have  fa- 
vored her  and  her  children  by  giving  them  the  farm  they  now 
reside  on  (item  three  of  the  will),  over  and  above  her  full 
share  in  my  estate.  And  that  she  may  not  be  taken  advan- 
tage of  by  any  one,  I  hereby  appoint  my  son  John  Henry 
Thieme  a  trustee  for  her  and  direct  that  he  take  charge  of  all 
the  property,  real  and  personal,  bequeathed  to  her  by  this 
will,  except  however  the  said  farm,  and  that  he  pay  to  her 
annually  the  net  income  or  profits  derived  from  her  said 
share,  and  that  upon  her  death  he  tiim  over  said  property  to 
her  children,  if  of  age,  or  to  their  legally  appointed  guardian, 
if  minors." 

Sophia  Zumpe  brought  this  action  in  replevin  against  John 
Henry  Thieme  as  trustee,  alleging  that  by  the  will  she  was 
the  owner  and  entitled  to  the  immediate  possession  of  person- 
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alty,  particularly  described.  Demurrer  to  complaint  over- 
ruled. Judgment  for  plaintiff  on  defendant's  refusal  to  plead 
further. 

Item  four  refers  to  item  ten.  The  two  must  be  read  to- 
gether. Taking  all  that  relates  to  appellee  and  her  owner- 
ship of  personalty,  there  results:  "I  bequeath  to  Sophia 
Zumpe  one-fifth  of  the  remainder  of  the  personal  property, 
*  *  subject  to  the  provisions  *  *  *  that  John 
Henry  Thieme,  as  trustee  for  her,  take  charge  thereof,  and 
that  he  pay  her  annually  the  net  income  therefrom,  and  that 
upon  her  death  he  turn  over  said  property  to  her  children." 

Appellee  contends  that  item  four  gives  her  the  absolute 
ownership,  and  that  item  ten,  instead  of  diminishing  her 
quantity  of  interest,  attempts  to  deprive  her  of  the  rights  of 
possession  and  of  disposition,  inseparable  attributes  of  unr 
qualified  title.  Mulvane  v.  Bude^  146  Ind.  476;  Jones  v. 
PaH  Hurouy  etc.,  Co.,  171  HI.  502,  49  N.  E.  700. 

Item  four  contains  not  merely  words  that,  taken  alone, 
would  pass  absolute  title;  it  states  that  the  bequest  to  ap- 
pellee is  made  "subject  to  the  provisions  of  item  ten."  That 
is:  '^  give  this  property  to  my  daughter  Sophia  to  the  extent 
and  in  the  manner  provided  in  item  ten."  Item  ten  directs 
the  trustee,  upon  the  death  of  Sophia  Zumpe,  to  "turn  over" 
the  property  to  her  children.  An  unqualified  direction  in  a 
will  to  "turn  over"  personalty  to  a  legatee  is  as  effectual  to 
pass  title  as  would  be  the  use  of  the  words  "give  and  be- 
queath." Item  ten  directs  the  trustee  to  "take  charge  of" 
this  personalty  and  to  "pay  to  appellee  annually  the  net  in- 
come" during  her  life.  The  direction  to  take  charge  of  the 
personalty  gives  the  right  of  possession.  The  direction  to  the 
trustee  to  pay  the  annual  net  income  to  the  legatee  during  life 
gives  a  life  interest  only.  For  appellee's  want  of  absolute 
ownership  and  right  of  possession,  the  demurrer  to  her  com- 
plaint should  have  been  sustained. 

Appellant  urges  also  that  the  complaint  is  bad  for  failing 
to  allege  demand  before  action.  The  complaint  sets  forth  the 
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will,  avers  settlement  of  the  estate  and  appellant's  possession 
of  the  personalty  described.  Relating  to  appellant's  posses- 
sion, the  allegation  is:  ^Tlaintiff  further  alleges  that  the  de- 
fendant, claiming  to  act  under  clause  ten  of  said  will,  holds 
said  property  and  refuses  to  deliver  the  same  to  plaintiff." 
There  is  also  the  averment  "that  the  defendant  has  posses- 
sion thereof  without  right  and  unlawfully  detains  same  from 
plaintiff.'*  The  specific  averment  that  appellant  is  in  pos- 
session, claiming  under  item  ten,  which  would  give  him  the 
right  of  possession,  if  good,  and  a  color  of  right,  if  voidable, 
overcomes  the  general  allegations  of  unlawful  possession  and 
wrongful  detention.  For  this  reason,  too,  the  demurrer 
should  have  been  sustained. 

Appellee  insists,  however,  that,  irrespective  of  the  con- 
struction to  be  placed  upon  the  will,  the  averments  that  she 
is  owner  and  entitled  to  immediate  possession,  and  that  appel- 
lant's  possession  is  unlawful  and  detention  wrongful,  make  a 
sufficient  complaint.  In  view  of  the  specific  statement  of  the 
character  of  appellee's  title,  these  general  allegations  are 
overborne  and  become  mere  conclusions  of  the  pleader. 

Judgment  reversed. 


ifiTB  Morgan  et  al.  v.  Robbins  et  al. 

;jeo  3 

[No.  18,474.    FUed  March  81.  1899.] 

Wills. — Constnuition. — Legacy. — Vesting  of  Estate. — A  bequest  of 
$4,000  to  testator's  daughter,  and  providing  that  "  If  she  shall  die 
leaving  no  child  surviving  her,  then  said  $4,000  shall  be  equally 
divided  among  my  other  heirs,"  refers  to  the  death  of  such  legatee 
during  the  lifetime  of  the  testator. 

From  the  Greene  Circuit  Court     Affirmed. 

Emerson  Short,  for  appellants. 
Davis  £  Moffet,  for  appellees. 

Monks,  C.  J. — George  C.  Morgan  died  testate  in  Greene 
county,  Indiana,  on  December  15,  1894,  leaving  surviving 
him  four  sons  and  a  daughter,  Mary  Morgan.     The  will 
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which  was  executed  in  Febniary,  1893,  was  duly  admitted  to 
probate  at  said  county.  Mary  Morgan,  the  daughter  of  said 
testator,  married  appellee  Bobbins  in  1895,  after  the  death 
of  the  testator;  and  she  died  intestate  in  1896,  leaving  her 
husband,  the  appellee  Kobbins,  and  no  child  or  children,  or 
their  descendants,  surviving  her. 

The  question  presented  in  this  case  arises  upon  the  follow- 
ing clause  of  said  will :  '^I  also  give  and  devise  to  my  said 
daughter,  Mary  Morgan,  the  sum  of  $4,000  and  all  my  house- 
hold goods.  If  she  shall  die,  leaving  no  child  surviving  her, 
then  said  $4,000  shall  be  equally  divided  among  my  other 
heirs.** 

If  the  words  in  regard  to  the  death  of  Mary  Morgan  refer 
to  her  death  during  the  lifetime  of  the  testator,  this  cause  is 
to  be  affirmed;  but,  if  they  refer  to  her  death  after  the  death 
of  the  testator,  the  cause  is  to  be  reversed. 

The  settled  rule  in  this  State  is  that  where  real  estate  is  de- 
vised in  terms  denoting  that  the  devisee  shall  take  an  absolute 
interest  on  the  death  of  the  testator,  coupled  with  a  devise 
over  in  case  of  his  death  without  issue,  the  words  refer  to  a 
death  during  the  lifetime  of  the  testator,  and  the  primary 
devisee  surviving  the  testator  takes  an  absolute  interest. 
Moores  v.  Harej  144  Ind.  573,  575,  and  cases  cited;  MoorSf 
Adm.y  V.  Oaryy  149  Ind.  51,  56,  and  cases  cited;  Fowler  v. 
Duhmey  143  Ind.  248,  and  cases  cited.  The  same  rule  applies 
to  bequests  of  personal  property.  Heilman  v.  Heilmariy  129 
Ind.  59,  62;  HoTbrooh  v.  McCleary^  79  Ind.  167;  Morrison 
v.  Truby,  145  Pa.  St.  540,  546,  547,  22  Atl.  972,  and  cases 
cited;  King  v.  Fricky  135  Pa.  St.  575,  19  Atl.  951,  20  Am. 
St  889;  Stevenson  v.  FoXy  125  Pa.  St.  568,  17  Ad.  480; 
Fitzwaier*8  Appeal^  94  Pa.  St.  141;  Michley^s  Appeal^  92 
Pa.  514,  517;  Biddle's  Estate,  28  Pa.  St.  59. 

Under  the  law  as  declared  in  this  State,  it  is  clear  that  the 
words  in  regard  to  the  death  of  Mary  Morgan  referred  to 
her  death  diuring  the  lifetime  of  the  testator,  and  that  her 
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right  to  the  legacy  of  $4,000  became  vested  and  was  abso- 
lute at  the  death  of  the  testator, 
'  The  judgment  is  therefore  affirmed. 


The  Windfall  Natural  Oas,  Mining  and  Oil 
Wr^  Company  v.  Teewilugbr  et  al. 

^-xr.  [No.  18,577.    FUed  March  81,  1899.] 

~  ^  ArnAL  AJXD  Ekeor.--' Assignment  of  EfTor.'-'Motwn  to  ModififS^ 

159  24i|  Finding. — An  assignment  of  error  that  the  court  overruled  appel- 

152  3M  lant's  motion  to  modify  its  special  finding  of  facts  will  not  be  oon- 

ififi  241  sidered,  where  the  record  does  not  show  that  such  motion  was 

tm  64^  filed,   p.  365. 

'^  Fbactioe. — Motion  to  Modify  Special  Finding. — There  is  no  rule  of 
practice  authorising  a  motion  to  modify  a  special  finding  of  facts. 

jp.  ses. 

Appbal  axd  Esrob. — Bill  of  Exceptions. — ^The  record  must  affirma- 
tively show  that  a  bill  of  exceptions  was  signed  by  the  trial  judge 
before  it  was  filed  with  the  clerk,    p.  S66, 

Injunction. — Laying  Pipe  Line  on  Land  of  Another  Without  License, 
— Bemoval  by  Landoumer. —  A  gas  company  that  lays  a  pipe  line 
through  lands  without  permission  of  the  owner  is  not  entitled  to 
maintain  a  suit  to  enjoin  the  landowner  from  removing  the  pipe 
line.    pp.  S66,  S67. 

From  the  Tipton  Circuit  Court    Affirmed. 

W.  0.  Dean,  0,  H.  CUfford  and  J.  B.  Coleman^  for  ap- 
pellant 

J.  A.  Swoveland  and  J.  F.  Pyke,  for  appellees. 

JoBDAN,  J. — The  Windfall  Natural  Gas,  Mining  &  Oil 
Company,  appellant  herein,  is  a  corporation  organized  under 
the  laws  of  this  State  for  the  purpose  of  furnishing  gas  to  the 
citizens  of  Windfall,  in  Tipton  county,  Indiana. 

In  the  lower  court  it  unsuccessfully  sought  to  obtain  a  per- 
petual injunction  against  the  defendants  to  restrain  them 
from  interfering  with  or  removing  a  certain  pipe  line,  which, 
as  alleged  in  the  complaint,  had  been  constructed  by  this 
company  over  the  lands  of  the  defendants,  and  which  line,  as 


NOVEMBER  TERM,  1898— Vol.  152.         S«5 

Windfall  Nat.  Qas,  etc.,  Co.  v.  Terwilliger. 

tke  complaint  averred,  the j  were  threatening  to  remove,  eto. 
The  issues  between  the  parties  were  joined  under  the  general 
denial  and  upon  the  trial  the  oourt  made  a  special  finding  of 
facts  upon  which  it  stated  its  conclusions  of  law  adversely  to 
the  plaintiff.  The  latter  filed  a  motion  for  venire  de  novOy 
which  was  overruled.  It  then  filed  a  motion  for  a  new  trial, 
which  was  also  denied,  and  judgment  was  rendered  against  it 
for  cost 

The  assignments  of  error  are:  First,  that  the  court  erred  in 
overruling  appellant's  motion  to  modify  its  special  finding  of 
facts;  second,  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial;  third,  that  the  court  erred  in  each  of  its  sev- 
eral  conclusions  of  law  on  the  facts  found. 

The  first  assignment  is  not  supported  by  the  record,  as  the 
latter  does  not  disclose  that  appellant  filed  a  motion  to  modify 
the  special  finding.  Therefore,  this  assignment  must  be  dis* 
missed  without  consideration.  Aside,  however,  from  the  fact 
that  the  record  does  not  show  a  motion  to  modify  the  special 
finding,  or  any  action  taken  by  the  court  thereon,  it  may  be 
said  that  there  is  no  rule  of  practice  authorizing  such  mo- 
tions. Sharp  V.  Malia^  124  Ind.  407;  TewJesbury  v.  Hauh 
ardy  138  Ind.  103. 

If  appellant  intended  to  assail  the  action  of  the  court  in 
overruling  the  motion  for  a  venire  de  novo,  it  should  have 
properly  assigned  this  ruling  as  error* 

Some  questions  are  discussed  by  counsel  for  appellant 
which  depend  upon  the  evidence.  The  bill  of  exceptions,  how- 
ever, which  purports  to  embrace  both  the  evidence  and  also 
the  particular  rulings  of  which  appellant  complains,  is  not  in 
the  record,  for  the  reason  that  it  does  not  affirmatively  appear 
that  the  bill  was  filed  in  open  court,  or  with  the  clerk;  after  it 
was  signed  by  the  trial  judge. 

The  motion  for  a  new  trial  was  overruled  and  final  judg- 
ment rendered  at  the  February  term,  1897,  of  the  Tipton 
Circuit  Court,  and  sixty  days  granted  in  which  to  file  a  bill  of 
exceptions.    What  purports  to  be  a  bill  of  exceptions,  em- 
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bracing  the  evidence,  together  with  matters  and  rulings  ind- 
dent  thereto,  appears  to  have  been  presented  to  the  judge  for 
his  approval  and  signature  on  the  26th  day  of  June,  1897. 
This  bill  was  not  signed  by  him  until  the  2nd  day  of  August, 
1897,  and  there  is  nothing  whatever  to  show  that  this  docu- 
ment was  filed  after  it  received  the  signature  of  the  judge. 
The  clerk,  in  his  general  certificate,  certifies  that  the  bill  of 
exceptions,  with  the  longhand  manuscript  of  the  evidence  in- 
corporated therein,  was  filed  in  his  oflice  on  the  26th  day  of 
June,  1897.  This  is  the  only  affirmative  showing  to  the  ef- 
fect that  the  bill  was  filed.  If  this  recital  in  the  clerk's  cer- 
tificate be  accepted  as  showing  the  filing  of  the  bill,  it,  when 
construed  with  or  applied  to  the  statement  of  the  trial  judge 
in  the  bill  itself,  that  he  signed  it  on  August  2,  1897,  con- 
clusively discloses  that  the  document  was  filed  a  month,  and 
over,  prior  to  its  becoming  a  bill  of  exceptions  by  receivirijg 
the  judge's  signature.  A  bill  of  exceptions,  in  order  to  be 
considered  a  part  of  the  record  on  appeal  to  this  court,  must 
be  shown  to  have  been  filed  after  it  was  signed  by  the  trial 
judge.  This  is  a  familiar  and  well  affirmed  rule.  Makepeace 
V.  Bronnenberg,  146  Ind.  243;  LouisvillCf  etc.j  R.  Co. 
V.  Schmidty  147  Ind.  638.  The  evidence  not  being  in  the  rec- 
ord, we  cannot  consider  any  questions  arising  out  of  the  same 
or  depending  thereon. 

Among  the  facts  disclosed  by  the  special  finding  are  the 
following :  Appellees  owned  certain  lands  in  Tipton  county, 
Indiana,  situated  along  a  highway,  upon  which  highway  ap- 
pellant had  established  and  constructed  gas  mains.  On  De- 
cember 20, 1897,  appellant  unsuccessfully  endeavored  to  pro- 
cure from  appellees  a  right  to  lay  and  construct  a  two-inch 
pipe  line  over  the  lands  in  question  for  the  purpose  of  con* 
ducting  natural  gas  from  a  certain  gas  well,  owned  by  the 
former,  to  the  town  of  Windfall.  Appellees,  it  seems,  re- 
fused to  permit  appellant  to  lay  and  maintain  its  gas  pipes 
over  and  across  their  lands  unless  it  would  compensate  them 
for  the  right  and  privilege  so  to  do,  and,  as  it  is  disclosed,  they 
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protested  and  objected  to  appellant  laying  its  pipe  lines  over 
their  lands.  Appellees,  as  it  appears,  made  a  proposition  to 
appellant  to  adjust  the  question  as  to  damages,  etc»,  but  this 
proposition  the  latter  refused  to  accept.  In  January,  1897, 
over  the  objections  and  protests  of  appellees,  and  in  the  ab- 
sence from  home  of  the  latter,  appellant,  with  a  large  force 
of  men,  entered  upon  these  lands  of  appellees,  and  con* 
structed  over  and  through  the  same,  without  their  permission 
to  do  so,  a  two-inch  pipe  main,  for  the  purpose  of  conducting 
gas  from  one  of  its  gas  wells  to  the  town  of  Windfall,  in  order 
to  supply  its  patrons  at  that  place.  After  the  construction  of 
'  this  line  over  the  lands  of  appellees,  under  the  circumstances 
as  stated,  they  (appellees)  cut  the  line  as  constructed  through 
their  lands,  and  at  the  commencement  of  this  action  were 
threatening,  it  seems,  to  cut  and  remove  the  said  pipe  line 
from  their  said  lands. 

The  court  expressly  finds  that  at  no  time  prior  to  the  con- 
struction of  this  pipe  line  over  these  lands  had  appellant  ob- 
tained any  license  or  secured  any  easement  or  right  from  ap- 
pellees to  construct  or  maintain  the  line  over  their  lands. 
Under  these  facts,  the  court  certainly  was  justified  in  stating 
its  conclusions  of  law  adversely  to  appellant,  and  thereby  de- 
nying its  right  to  an  injunction  to  prevent  appellees  from  re- 
moving from  their  lands  the  gas  main  which  has  been,  as  the 
facts  disclose,  unlawfully  placed  thereon  by  appellant  The 
latter  is  shown  to  have  been  a  wrongdoer  in  locating  and  con- 
structing the  gas  main  in  question  upon  and  over  appellees' 
lands,  and  it  certainly  is  not  entitled  to  equitable  relief  to 
enable  it  to  continue  the  wrong  which  it  originally  perpe- 
trated. The  facts  reveal,  as  heretofore  said,  that  appellant 
had  no  license,  easement,  or  color  of  right  whatever  to  locate 
and  maintain  its  mains  on  and  over  appellees'  lands.  Clearly, 
therefore,  under  the  facts,  there  is  no  foundation  whatever 
tipon  which  appellant  can  base  its  right  to  the  extraordinary 
remedy  of  injunction. 

If,  imder  the  facts  found  by  the  court,  appellant  has  any 
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right  of  action  against  appellees,  it  is  manifestly  not  one 
which  can  be  entertained  by  a  court  of  eqnitj.  There  is  no 
error  in  the  court's  conclusions  of  law  upon  the  special  find* 
ing,  and  the  judgment  is  therefore  affirmed. 


Thb  City  of  Huntington  v.  Force  bt  au 

^  ^1  [No.  18480.    Filed  Ai^dl  4,  1899.] 

IftJNiGiPAL  CoBPOBATtONS.— T^^'A^n  City  Becomes  Liable  on,  Contract 
for  Public  Improvements. — Statute  Construed, — Under  the  act  of 
March  8,  1889,  known  as  the  "  Barrett  Law/'  a  city  is  not  liable  on 
contracts  for  the  construction  of  certain  public  sewers  until  it 
has  issued  and  sold  improvement  bonds,  collected  assessments,  or 
otherwise  realized  from  the  property  benefited  the  amounts  to  be 
paid  out  to  the  contractors,   p.  S70, 

Same. — Improvements, — Complaint  by  Contractor  for  Extras, — SuJJi- 
eiency, — A  complaint  for  extra  work  and  materials  by  one  who 
contracted  with  the  city  to  make  certain  public  improvements, 
which  does  not  show  that  the  extra  work  and  materfals  were  per- 
formed and  furnished  upon  orders  in  writing  signed  by  the  engineer 
and  approved  by  the  common  council,  as  required  by  the  terms  of 
the  contractjis  bad  on  demurrer,    pp,  370,  S71, 

Same. — Improvements, — Liability  of  City, — A  city  cannot  render  it> 
self  liable  for  work  done,  and  materials  furnished,  "beyond  the 
contract,"  in  the  construction  of  improvements  which  were  to  be 
paid  for  by  assessments  on  the  lots  and  lands  to  be  benefited,  p,  S71. 

From  the  Whitley  Oircuit  Court    Revised. 

J.  B.  Kenner  and  U.  8.  Lesh,  for  appellant. 
George  D.  ParkSy  for  appellees. 

DowLiNOy  J. — ^Appellees  sued  the  city  of  Huntington  for 
moneys  alleged  to  be  due  them  on  account  of  work  done,  and 
materials  furnished,  in  the  construction  of  certain  public 
sewers.  The  complaint  is  in  three  paragraphs,  the  first  and 
third  being  founded  upon  written  agreements,  plans  and 
specifications!  which  are  made  exhibits.  The  second  paragraph 
is  a  common  count  for  work  and  materials  not  called  for  by 
the  contract,  plans,  or  specifications,  but  idleged  to  have  been 
performed,  and  furnished  upon  the  order  of  the  city  engineer. 
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or  his  authorized  agents.  Demurrers  were  filed  to  the  sev- 
eral paragraphs  of  the  complaint  and  were  overruled.  Ap- 
pellee answered  in  five  paragraphs,  and  filed  a  counterclaim 
f olr  damages.  Reply  in  four  paragraphs.  Demurrer  to  sec- 
ond paragraph  of  reply  overruled.  Trial  by  jury.  Special 
verdict  returned,  and  judgment  for  appellees.  Exceptions  to 
the  rulings  of  the  court  were  saved,  and  error  is  properly  as- 
signed upon  these  rulings. 

The  sewers  which  the  appellees  undertook  to  construct 
constituted  a  part  of  the  general  system  of  public  improve- 
ments of  the  city  of  Huntington,  and  the  contracts  for  their 
construction  were  entered  into  upon  the  authority  of  the  act 
of  March  8, 1889,  known  as  the  "Barrett  Law." 

The  copy  of  the  contract  filed  with  the  first  paragraph  of 
the  complaint  contains  an  agreement  on  the  part  of  the  ap- 
pellant "to  allow  and  pay  in  cash"  to  appellees  the  prices  set 
out  in  the  contract;  and  the  copy  of  the  agreement^  filed  with 
the  third  paragraph,  states  that  the  appellant  "promises  to 
allow*'  to  the  appellees  the  prices  named,  "payment  to  be 
made  after  work  is  completed  and  bonds  sold." 

There  is  no  averment  in  either  of  these  paragraphs  that  the 
improvement  bonds  had  been  sold,  or  that  a  fund  had  come 
into  the  possession  of  the  city  of  Huntington  out  of  which  the 
claim  of  the  appellees  could  be  paid. 

The  action  is  brought  against  the  city  as  if  it  were  pri- 
marily and  unconditionally  liable  for  the  claims  of  the  ap- 
pellees. 

According  to  the  construction  put  upon  the  act  of  March 
8, 1889,  by  this  court,  no  such  primary  liability  exists,  or  can 
be  enforced  against  the  city. 

Notwithstanding  the  words  of  the  statute  to  the  effect 
that  the  city  shall  be  liable  to  the  contractors  for  the  con- 
tract price  of  the  improvement,  it  is  held  that  the  city,  in  its 
corporate  capacity,  assumes  no  obligation  to  pay  for  the  work. 
The  resolutions  of  the  common  council,  preliminary  to  the 
Vol.  152—24 
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making  of  the  contracts  for  the  improvements,  could  only  be 
such  as  the  statute  authorized;  and  the  contracts  made  in  pur- 
suance of  those  resolutions  could  not  charge  the  city  with  a 
liability  not  contemplated  by  the  resolutions*  The  statute  re- 
quired that  the  cost  of  the  improvements  should  be  assessed 
against  the  lots  and  lands  benefited  thereby.  It  permitted 
the  issuing  of  bonds  in  anticipation  of  assessments  against  the 
property  benefited;  but  it  neither  required  nor  authorized 
the  city  to  pay  the  cost  of  such  improvements  out  of  its  gen- 
eral revenues. 

The  contract  referred  to  in  the  first  paragraph  of  the  com- 
plaint must  be  understood  to  mean  that  the  city  of  Hunt- 
ington will  pay  the  claim  of  the  contractors  in  cash  when 
a  f imd  is  collected  out  of  which  such  payment  can  lawfully 
be  made.  The  agreement  set  out  in  the  third  paragraph  of 
the  complaint  expressly  declares  that  ^'payment  is  to  be  made 
after  work  is  completed  and  bonds  sold.'' 

The  liability  of  the  appellant  being  secondary,  it  could  not 
accrue  until  appellant  had  issued  and  sold  improvenauent 
bonds,  collected  assessments,  or  otherwise  realized  from  the 
property  benefited  the  amounts  to  be  paid  out  to  the  con- 
tractors. Quill  V.  City  of  IndianapoliSy  124  Ind.  292;  Rob- 
inson V.  City  of  ValparaiaOf  136  Ind.  616;  Dowell  v.  Tair 
lot  Paving  Co.y  138  Ind.  676;  PoHer  v.  City  of  Tipton,  141 
Ind.  347. 

The  proceedings  in  the  case  of  th«  City  of  Elkhart  v. 
Wichwirej  121  Ind.  331,  cited  by  counsel  for  appellees,  were 
under  a  different  statute,  and  that  case  is  not  an  authori^ 
in  the  present  controversy. 

It  is  further  objected  by  appellant  that  the  first  and  third 
paragraphs  of  the  complaint  are  bad,  because  they  do  not 
show  that  the  extra  work  and  materials  were  performed  and 
furnished  upon  orders  in  writing,  signed  by  the  contractor 
and  engineer  and  approved  by  the  common  council,  as  re- 
quired by  the  terms  of  the  contracts,  and  the  specifications  at* 
tached  thereto.     This  objection  is  well  founded.    We  find 
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nothing  in  the  contracts  which  conferred  on  the  city  engineer 
authority  to  alter  the  plans  and  specifications  without  the 
approval  of  the  common  council. 

The  demurrers  to  the  first  and  third  paragraphs  of  the 
complaint  should  have  been  sustained.* 

The  second  paragraph  of  the  complaint,  also,  must  be  held 
insufficient.  We  have  not  been  referred  to  any  statute,  and 
we  know  of  none,  which  authorized  the  appellant  to  render 
itself  responsible  for  work  done,  and  materials  furnished 
"beyond  the  contract"  in  the  construction  of  sewers,  which 
were  to  be  paid  for  by  assessments  on  the  lots  and  lands  to 
be  benefited. 

Other  errors  are  assigned,  but  as  the  judgment  must  be  re- 
versed upon  the  pleadings,  it  will  not  be  necessary  to  consider 
them. 

Judgment  reversed,  with  instructions  to  the  court  to  sus- 
tain the  demurrers  to  the  first,  second,  and  third  paragraphs 
of  the  complaint. 


Laokbt  v.  Bobutf  bt  al. 


[No.  18,618.    Filed  April  4,  1899.]  ig  jni 

lof    8001 

HraBAND  AiTD  Wm.^Prinoipol  and  Surety.-^BiUB  and  iVbfot.^  mj>n 
MmrrUd  Women.'^A  note  executed  bj  a  husband  and  wife  in  iff  ^ 
renewal  of  a  note  for  monej  loaned  the  wife  and  used  by  the     ^  ^ 


husband,  executed  prior  to  the  act  of  1881  (sections  6960-6970 
Bums  1894),  enlarging  the  rights  of  married  women,  is  a  valid  and 
binding  obligation  of  the  husband,  although  void  as  to  the  wife, 
whether  he  executed  the  same  as  principal  or  only  as  suretj  for  his 
wife.    pp.  S79-S76. 

PniNCiPAL  AND  SuBBTT.—BtUa  and  Notea.-^The  relation  of  suxv^ship 
is  fixed  by  the  arrangement  and  equities  between  the  debtors,  and 
is  determined  by  inquiring  who  received  the  consideration  of  the 
oontract,  or  who,  aooording  to  the  arrangements  between  the 
parties*  oaght  to  pay  tiie  debt.      p.  S76. 

Saxb. — Husband  and  Wife. — Bills  and  Notes. — ^Where  a  husband  and 
wife  executed  a  note  for  money  loaned  the  wife,  and  used  by  the  hus- 
band, the  husband  is  the  principal,  and  the  wife  the  surety,  p.  S76. 

Same. — Bills  and  Notes, — Consideration. — Husbund  and  Wife — A  note 
signed  by  a  wife  with  her  husband  in  renewal  of  a  note  for  money 
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loaned  the  wife  and  used  by  the  husband,  executed  prior  to  the  act  of 
1881  (sections  6960-6970,  Bums  1894)  enlarging  the  rights  of  niarried 
women,  is  not  without  consideration  as  to  the  wife,  although  the 
original  note  was  void  as  to  her,  as  the  consideration  moving  to  the 
husband  was  sufficient  to  support  said  note  against  all  who  executed 
the  note  with  him.    pp.  976,  S77, 

Bills  and  Notes.— Con^iclerattdn. — Jfar^gpage«.-*The  oonsideFation 
sustaining  a  note  is  sufficient  to  sustain  a  mortgage  securing  the 
same  which  was  executed  contemporaneouslj  with  the  note,  and 
as  a  part  of  the  same  transaction,    p,  377. 

Principal  and  Sxtbbtt.— Ifarried  Wornen.-^CowtracUofSuretjfMp, 
— How  Avoided, — Ck>ntract8of  suretyship  entered  into  bj  a  married 
woman  are  voidable,  not  void,  and  can  only  be  avoided  by  such 
married  woman  and  her  privies  in  blood,  representation,  or  estate^ 
pp.  377,  378. 

Same. — Husband  and  Wife. —  Married  Women. — Contracts  of  Sure- 
tyship.— Bills  and  Notes. — A  husband  and  wife  executed  a  note  prior 
to  the  passage  of  the  act  of  1881  enlarging  the  rights  of  married 
women,  for  money  loaned  the  wife,  and  used  by  the  husband.  The 
note  was  renewed  in  1881,  and  again  in  1896,  and  secured  by  a 
mortgage  on  the  wife's  separate  real  estate.  Plaintiffs,  judgment 
creditors  of  the  wife,  brought  suit  to  set  aside  the  mortgage  as 
fraudulent.  Held,  that  the  original  note  was  void  as  to  the  wife, 
but  valid  as  to  the  husband;  that  in  the  execution  of  the  renewal 
note  and  mortgage  the  contract  as  to  the  wife  was  one  of  surety- 
ship; that  the  note  was  not  without  consideration  as  to  her,  since 
the  consideration  moving  to  the  husband  was  sufficient  to  support 
the  note  against  the  surety;  that  while  the  note  and  mortgage 
mig^t  be  voidable  as  to  such  surety  on  the  ground  of  ooTertuxe,  it 
was  valid  as  to  plaintiffs,    pp.  S7i-378. 

From  the  Lawrence  Circuit  Court    Reversed. 

E.  K.  Dye  and  Emerson  Shorty  for  appellant. 
James  E.  Boruffy  Newton  Crooke  and  McHenry  OtoeUy 
for  appellees. 

Monks,  C.  J. — ^Tliis  action  was  brought  by  appellees  Bo- 
ruff,  Crooke,  and  Owen,  against  their  co-appellees  and  appel- 
lant to  set  aside  a  fraudulent  conveyance  of  real  estate  by  ap- 
pellees Wesley  S.  and  Clementine  Armstrong  to  appellee 
Opal  Armstrong,  and  a  mortgage  executed  by  the  same  par* 
ties  to  appellant. 


NOVEMBER  TERM,  1898— Vol.  152.        878 

Lackey  v.  Boroff . 

Mllees  ^Wesley  S.,  Clementine  and  Opal  Armstrong, 
iants  in  the  conrt  below,  were  defaulted.  The  cause 
ried  by  the  court,  a  special  finding  of  the  facts  made, 
onclusioiis  of  law  stated  thereon  against  appellant,  to 
af  v/Iiicli  she  excepted,  and  final  judgment  rendered  set* 
laide  her  mortgage  and  the  deed  to  Opal  Armstrong,  and 
the  real  estate  be  sold  free  from  the  lien  of  said  mort- 
,  to  pay  the  judgment  in  favor  of  the  plaintiffs  below^ 
doned  in  their  complaint.  The  errors  assigned  call  in 
>1ion  each  conclusion  of  law. 

he  special  finding,  so  far  as  necessary  to  determine  the 
stions  presented,  is  substantially  as  follows:  In  May, 
7,  appellees  Crooke  and  Owens  recovered  judgment  in 
Lawrence  Circuit  Court   against   appellee   Clementine 
cnstrong  for  $300,  and  on  the  same  day  appellee  Boruff 
3  recovered  judgment  against  her  for  $500.  The  debts  for 
lich  said  judgments  were  rendered  were  incurred  by  said 
ementine  in  1893.    That  on  and  prior  to  February,  1896, 
Id  Clementine  was  the  owner  in  fee  simple  of  the  real  ea- 
te  described  in  the  complaint.    Appellant  loaned  Clemen- 
tie  Armstrong  $325  in  1869  and  $200  in  1879,  for  which 
id  Clementine  and  her  husband  Wesley  S.  Armstrong,  exe- 
ated  their  notes  drawing  interest  at  the  rate  of  ten  per  cent* 
>er  annum.    Said  notes  were  renewed  in  1881  by  the  Arm- 
trongs  and  the  original  notes  taken  up.    On  March  30, 1896, 
laid  Armstrongs  executed  a  note  to  appellant  for  $2,000  in 
renewal  of  the  'principal  and  interest  of  said  notes,  which 
were  the  only  consideration  therefor;  and  for  the  purpose  of 
Becuring  the  last  mentioned  note  executed  a  mortgage  on  the 
real  estate  in  controversy  to  appellant,  which  mortgage  was 
didy  recorded  April  9,  1896.     On  October  7,  1896,  said 
Clementine  and  Wesley  S.  Armstrong  executed   to    Opal 
Annstrong,  their  grandson,  a  deed  for  the  real  estate  in  con- 
troversy, for  which  no  money  or  other  valuable  consideration 
was  paid.   The  grantee  in  said  deed  did  not  take  possession 
thereunder,  but  the  grantors  remained  in  possession  of  said 
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real  estate  until  the  trial  of  this  cause*  After  the  ejcecution  of 
said  mortgage  said  Clementine  Armstrong  had  no  property 
subject  to  execution  except  said  real  estate,  and  after  the  ex* 
ecution  of  said  deed  she  had  no  property  subject  to  execu- 
tion. Said  Clementine  Armstrong  has  been  since  1847  a 
married  woman,  the  wife  of  her  co-appellee, Wesley  8.  Arm* 
strong.  Said  notes,  deed  and  mortgage  were  all  executed  in 
Lawrence  county,  Indiana.  The  special  finding  states  that 
Wesley  S.  Armstrong  signed  the  notes  executed  in  1869^ 
1879,  and  1881  as  surety  for  his  wife,  but  it  is  also  foimd 
that  the  money  loaned  by  appellant  was  used  by  hinu  It  is 
not  stated  in  the  finding  whether  he  signed  the  $2,000  note 
executed  in  1896  as  principal  or  surety. 

The  court  stated  as  conclusiona  of  law:  (1)  That  the  notes 
given  by  Clementine  Armstrong  to  appellant  were  Yoid ;  (2) 
that  the  notes  being  void,  there  was  no  consideration  for  said 
note  and  mortgage  given  to  appellant;  (S)  that  said  note  and 
mortgage,  being  without  any  consideration,  are  fraudulent 
and  void  as  to  appellees  BoruS,  Crooke,  and  Owen* 

Appellant  insists  that  imder  the  law  prior  to  1881,  in  foree 
when  the  original  notes  were  executed,  and  at  aU  times  sinoe, 
coverture  was  a  personal  defense,  which  is  not  available  un- 
less  pleaded,  and  the  party  may  plead  or  not,  as  she  seea  fit; 
but  such  defense  is  only  available  to  her  and  her  privies  in 
blood,  representation,  or  estate,  citing  Aetna  Ins*  Co.  ▼• 
Bakery  71  Ind.  102,  113,  114;  Bennett  v.  Maltingly^  110 
Ind.  197,  200,  202;  Crooks,  Aud.,  v.  Kennett,  111  Ind.  847, 
349;  Ellis  v.  Baker,  116  Ind.  408,  411,  412;  if  titer,  Ex.^  ▼. 
Shields,  124  Ind.  166;  Johnson  v.  Jouchert,  124  Ind.  106; 
Plant  V.  Storey,  131  Ini  46,  51.  See  10  Enc.  of  PL  &  Pr. 
270,  272.  That  Mrs.  Armstrong  has  not  plead  her  coverture 
as  against  appellant's  note  and  mortgage,  or  otherwise  sought 
to  avoid  the  same,  and  appellees  Boruif,  Crooke,  and  Owen 
cannot  do  so,  because  they  are  neither  her  privies  in  blood, 
representation,  or  estate.  Appellees  Boniff,  Crooke,  and 
Owen  admit  the  rule  to  be  as  stated  since  September  19, 
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rhen  the  act  enlarging  the  rights  of  married  women 
ect,  sections  6960,  6970  Bums  1894,  sections  5115, 
omer  1897,  but  insist  that  prior  to  that  date  the  con- 
f  married  women,  except  as  to  her  separate  estate, 
loUy  and  absolutely  void;  and  third  persons  not  priv- 
Jood,  representation  or  estate  could  take  advantage 

that  the  original  notes  executed  by  Mrs.  Armstrong 

and  1879  were  absolutely  void,  and  for  this  reason 
3  and  mortgage  executed  by  her,  after  the  rights  of 

women  were  enlarged,  were  without  any  oonsidera- 
atever. 

clear  from  the  facts  found  that  the  notes  executed  in 
879, 1881,  and  the  note  for  $2,000  executed  in  1896, 
.  Armstrong  and  her  husband,  were  valid  and  bind- 
gations  of  the  husband,  even  if  the  same  were  voida- 
Bven  void,  as  to  her,  and  she  could  have  successfully 
her  coverture  as  a  defense  thereto.  This  is  true 
r  he  was  the  principal  or  only  the  surety  of  his  wife 
notes.  Davis  v.  Statta,  43  Ind.  103,  and  authorities 
irandt  on  Suretyship,  section  153.  It  is  equally  true, 
;ed  by  said  appellees  Boruff,  Crooke,  and  Owen,  that 
he  law  as  declared  by  this  court,  said  original  notes, 
been  executed  prior  to  the  act  of  1881,  as  to  Mrs. 
ong,  were  void;  and  if,  after  their  execution,  she  had 

a  feme  sole  by  divorce,  or  by  the  death  of  her  hua- 
ny  contract  made  by  her  to  pay  said  notes,  or  any  new 
ecuted  by  her  in  consideration  of  her  liability  on  the 
ginal  notes,  would  have  been  without  consideration; 
Id  only  be  bound  by  a  new  contract  based  upon  a  new 
Bcient  consideration,  the  same  as  if  she  had  never  ex* 
khe  original  notes.  Maker  v.  Martiuy  43  Ind.  814,  and 
ties  cited;  Putnam  v.  TennysoUy  50  Ind.  456; 
s  V.  Passagey  54  Ind.  106;  Long  v.  Broton,  66  Ind. 
62;  Austin  v.  DaviSy  128  Ind,  472,  477;  KeadlSy 
V.  Siddens,  5  Ind.  App.  8,  13,  and  cases  cited;  Tif- 
^ersons  &  Dom.  Rel.  section  62;  Clark  on  Cent.  pp. 
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202,  203,  and  cases  cited  in  note  174.  The  rale  would  be  the 
same  regardless  of  whether  such  contract  or  note,  given  in 
consideration  of  her  liability  on  said  original  notes,  was  ex- 
ecuted before  or  after  the  taking  effect  of  the  act  of  1881,  en- 
larging the  rights  of  married  women.  It  does  not  foUow, 
however,  that  the  note  for  $2,000  and  the  mortgage  securing 
the  same  were  executed  by  her  without  consideration.  Her 
liability  on  said  note  and  mortgage  is,  as  we  have  heretofore 
stated,  to  be  tested  by  the  same  rules  as  if  she  had  never 
signed  the  original  notes  or  been  a  party  thereto.  The  con- 
tract of  Mrs.  Armstrong  in  the  execution  of  the  $2,000  note 
and  the  mortgage  securing  the  same  was  either  that  of  prin- 
cipal or  surety.  The  relation  of  suretyship  is  fixed  by  the 
arrangement  and  equities  between  the  debtors,  and  is  deter- 
mined by  inquiring  who  received  the  consideration  of  the 
contract,  or  who,  according  to  the  arrangements  between  the 
parties,  ought  to  pay  the  debt.  Porter  v.  Waltz,  108  Ind.  40, 
42;  Sefton  v.  Hargetty  113  Ind.  692,  695;  Vogel  v.  Leichr 
ner,  102  Ind.  65,  60,  61,  and  cases  cited;  Noland  v.  Stcttef 
ex.  rel,  116  Ind.  529,  552;  McCoy  v.  Barney  136  Ind.  378,^ 
381,  and  cases  cited;  Johnson  v.  Jouchert,  124  Ind.  105, 108. 
In  Yogel  v.  Leichner,  102  Ind.  55,  p.  60,  this  court  said: 
"That  the  husband  and  wife  both  appeared  on  the  face  of 
the  papers  to  be  principals,  or  that  the  parties  dealt  on  the 
basis  that  both  were  principals,  is  of  no  consequence;  the  wife 
had  no  power  to  deal  as  principal  if  in  fact  she  was  surety. 
Whether  she  was  principal  or  surety  will  be  determined  not 
from  the  form  of  the  contract,  nor  from  the  basis  upon  which 
the  transaction  was  had,  but  from  the  inquiry,  was  the  wife 
to  receive  either  in  person  or  in  benefit  to  her  estate,  or  did 
she  so  receive,  the  consideration  upon  which  the  contract 
rests?"  Tested  by  this  rule,  the  contract  of  Mrs.  Armstrong  in 
the  execution  of  said  note  and  mortgage  was  one  of  suretyship. 
The  consideration  for  the  note  for  $2,000,  executed  in  1896, 
was  the  principal  and  interest  of  the  notes  executed  in  1881 
in  renewal  of  the  original  notes,  which  consideration  was  suf- 
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0  support  said  note  as  against  the  husband;  and,  Mrs. 
>ng  having  signed  said  note  at  the  time  of  its  execu- 
was  not  without  consideration  as  to  her,  for  the  rea- 
;  the  consideration  moving  to  the  husband  was  suf- 
3  support  said  note  against  all  who  executed  the  note 
a.  Eppert  v.  Hall^  133  Ind.  417,  419.  As  the  mort- 
s  executed  contemporaneously  with  the  note  and  as  a 
he  same  transaction,  the  consideration  sustaining  the 
s  sufficient  to  sustain  the  mortgage.     Davidson  v. 

1  Ind.  224,  227,  228,  and  authorities  cited;  Hender- 
^ice,  1  Coldw.  (Tenn.)  223.  The  right  to  defend 
said  note  and  mortgage,  or  to  avoid  the  same,  on  the 
of  her  coverture,  depends,  therefore,  upon  the  law 

when  the  same  was  executed. 
LOt  necessary,  therefore,  to  determine  whether  or  not 
s  of  a  married  woman,  executed  prior  to  the  act  of 
)uld  be  avoided  by  third  persons  on  the  ground  of 
e,  as  insisted  by  appellees  Boruff,  Cooke,  and  Owen, 
ler  that  right  was  confined  to  her  and  her  privi^  in 
^presentation,  and  estate.  Since  said  act  of  1881  en- 
the  rights  of  married  women  took  effect,  their  right 
act  is  the  same  as  if  unmarried,  except  as  prohib* 
udd  act.  Miller^  Ex.,  v.  Shieldsy  124  Ind.  166,  and 
sd;  Haynes  v.  Nawlin^  129  Ind.  581,  585,  and  cases 
'ogel  V.  LeichneVy  102  Ind.  55,  58,  69.  It  is  pro- 
L  section  6964  Bums  1894,  section  5119  Horner 
3ing  section  4  of  the  act  of  1881,  that  ^'a  married 
ihall  not  enterintoanycontractof  suretyship, whether 
ler,  guarantor,  or  in  any  other  manner;  and  such  con- 
to  her,  shall  be  void."  It  is  only  by  virtue  of  said  sec- 
t  the  coverture  of  Mrs.  Armstrong  can  be  set  up  to 
id  note  and  mortgage.  It  has  been  uniformly  held 
30urt  since  said  section  took  effect  that  contracts  of 
ip  made  by  married  women  are  voidable,  not  void; 
Brture  is  a  personal  defense;  and  therefore  such  con- 
n  only  be  avoided  by  such  married  woman,  and  her 
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privies  in  blood,  or  representation.  Plaui  v.  Storey y  181  In<L 
46y  51,  and  cases  cited;  Johnson  v.  Joucherty  124  Ind.  105; 
Bennett  v.  Mattingly^  110  Ind.  197, 199, 208,  and  cases  cited; 
Heal  V.  Niagara  Oil  Co.y  160  Ind.  488,  485.  Privies 
in  estate  of  a  married  woman  may  also,  under  certain  cir- 
cnmstances,  avoid  her  contracts  of  suretyship.  Johnson  t. 
Joucherty  supray  pp.  111-113,  and  authorities  cited;  Crooks 
V.  Kenneity  111  Ind.  847,  and  cases  cited.  Appellees  Boruff, 
Crooke,  and  Owen  are  neither  privies  in  blood,  representa- 
tion, nor  estate  of  Mrs.  Armstrong,  and  therefore  cannot  avail 
themselves  of  the  defense  of  coverture  given  her  by  statute  to 
avoid  said  mortgage.    Plant  v.  Storey,  supra,  p.  51. 

It  follows  from  what  we  have  said  and  the  authoritieB 
cited,  (1)  That  the  original  notes,  while  void  as  to  Mrs.  Arm- 
strong, were  valid  and  binding  upon  her  husband.  (2)  That 
the  note  for  $2,000  and  the  mortgage  securing  the  some, 
were  not  given  without  any  consideration,  but  were  given  for 
a  consideration  sufficient  to  support  the  same  as  against  Mrs. 
Armstrong  and  her  husband.  (8)  That,  while  said  note  and 
mortgage  may  be  voidable  by  Mrs.  Armstrong  on  the  ground 
of  coverture,  said  appellees  Boruff,  Crooke  and  Owen  are  not 
in  a  position  to  take  advantage  of  her  coverture,  and  said  note 
and  mortgage  are,  therefore,  valid  as  to  them,  they  being 
third  parties  thereto.  The  court  erred,  therefore,  in  its  con- 
elusions  of  law. 

The  judgment  setting  aside  appellant's  mortgage  and  or- 
dering the  sale  of  said  real  estate  free  from  the  lien  thereof, 
is  therefore  reversed,  with  instructions  to  the  court  below  to 
restate  its  conclusions  of  law  in  accordance  with  this  opinion, 
and  render  judgment  in  favor  of  appellant  accordingly,  and 
that  said  real  estate  be  sold  subject  to  the  lien  of  appellant's 
mortgage. 
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s  Island  Coal  Company  r.  Combs  et  al.  m^ 

[Na  18,566.    FUod  April  6. 1899.]  >«  «J» 

Titlb.~JBh^M  to  Sue.^  Special  Finding.^  A  finding  that    \m  379 
been  the  owner  in  fee  of  the  lands  in  oontroveray,  and  had    ''^     $ 
Bd  suofa  lands  to  C,  and  that  C.  had  died,  leaving  platntifEs 
J  heirs  at  law,  is  sufficient  to  support  an  action  to  quiet  title 

one  who  claims  title  through  F.    pp.  S80-3S6. 
Hght  to  Sue.— 'Lease. — A  suit  to  quiet  title  may  be  maintained 
one  who  olaims  title  under  a  lease  from  the  grantor  of  plain- 
loestor.    pp.  986,  396. 

j>  AND  TSNAin*.— Le(ue/or  Coal  Mining  Purposee.— Implied 
ions  to  Begin  Mining  Within  a  Eeaeonable  Time. — Where  in 
of  lands  for  coal  purposes  the  lessee  agrees  to  pay  to  the 
k  royalty  or  rent,  which  depends  on  the  amount  of  ooal 
the  lessee  thereby,  in  the  absence  of  any  provisions  to  the 
y,  impliedly  obligates  himself  to  begin  the  mining  of  the  coal 
a  reasonable  time  after  the  execution  of  the  lease,  p.  S87. 
^eaae  for  Coal  Mining  Purposes.  ^Forfeiture. — A  provision 
yse  of  lands  for  coal  purposes,  under  penalty  of  f orf eiture, 
Ithin  a  specified  time  the  necessary  work  for  developing  the 
terests  in  the  lands  leased,  by  opening  shafts  so  that  the  un> 
g  coal  may  be  removed  and  transported  to  market,  requires 
e  mining  of  coal  should  be  commenced  within  the  time  speoi- 
id  that  the  construction  and  equipment  of  shafts  is  not  a 
nt  compliance  with  the  terms  of  the  lease  so  as  to  prevent  a 
ire.    pp.  3S8,  889. 

Breach  of  Condition  in  Lease. —  Forfeiture. —  JOemand. — 
\ — A  provision  in  a  lease,  that  the  lessors,  upon  the  violation 
rtain  condition  therein,  may,  without  demand,  notice  or  act, 
'  the  premises,  is  an  express  waiver  upon  the  part  of  the 
»f  all  demand  or  notice  upon  a  breach  of  the  condition  of 
iro.   pp.  890,  891. 

Breach  of  Condition  in  Lease. —  Forfeiture. —  Demand. — 
the  owner  of  leased  premises  is  in  possession,  such  owner  is 
uired  to  make  demand  for  possession  on  a  f orf eituro  of  the 
p.  891. 

breach  of  Condition  of  Lease. — Acquiescence  of  Lessor. — 
^ — Mere  acquiescence  of  the  lessor  is  not  to  be  oonstmed  as 
ar  of  a  breach  of  a  condition  of  forfeiture,    p.  89L 

L  the  Daviess  Circuit  Court    Affirmed. 
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Charles  E.  Barretty  Gardiner  &  Oardiner,  B.  K.  EUioU 
and  W,  F.  Elliott^  for  appellant. 

H.  TF.  Letsinger^  Davis  &  Moffeti,  Bilheimer  &  Downey^ 
T,  J.  Terhune  and  S,  R.  Arimariy  for  appellees. 

JoBDAi^y  J. — This  action  was  commenced  on  the  27th  day 
of  February,  1896,  by  the  appellees,  in  the  Greene  Circuit 
Court,  to  quiet  title  to  certain  described  real  estate,  upon 
which  appellant,  it  appears,  claimed  to  hold  a  coal  lease  for 
a  period  of  ninety-nine  years,  beginning  November  10,  1883. 
The  complaint  is  in  the  ordinary  and  general  form,  and,  after 
alleging  that  the  plaintiffs  are  the  owners  in  fee  simple,  as 
tenants  in  common,  of  the  land  described  therein,  it  is 
further  averred  that  the  defendant  is  asserting  an  unfounded 
interest  or  right  in  and  to  said  lands,  which  is  adverse  to 
plaintiffs'  claim  and  title,  and  that  said  asserted  claim  or  right 
casts  a  cloud  upon  plaintiffs'  title,  etc. 

The  issues  were  joined  between  the  parties  and,  on  motion, 
the  cause  was  venued  to  the  Daviess  Circuit  Court.  Upon 
the  trial  the  court  found  the  facts  specially  and  stated  its  con- 
elusions  of  law  thereon  in  favor  of  appellees,  and,  over  appel- 
lant's motion  for  a  new  trial,  rendered  judgment  quieting  the 
title  of  appellees  in  and  to  the  real  estate  described  in  the 
complaint.  The  material  questions  arise  upon  the  court's  con- 
clusions of  law  upon  the  special  finding.  Omitting  the  formal 
parts  of  this  finding,  the  following  facts  are  thereby  dis- 
closed: 

First  On  November  10,  1883,  Mary  A.  Fainot,  of 
Greene  county,  Indiana,  was  the  owner  in  fee  simple,  and  in 
possession,  of  the  real  estate  in  controversy. 

Second.  On  that  day,  she,  together  with  her  husband,  ex- 
ecuted to  Samuel  N.  Yeoman,  of  Fayette  county,  Ohio,  a 
certain  lease.  Omitting  the  formal  parts,  and  some  other  pro- 
visions thereof  not  material  in  any  way  to  the  questions 
herein  involved,  said  lease  may  be  read  as  follows:  "That 
said  parties  of  the  first  part,  in  consideration  of  the  rents,  roy- 
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nd  covenants  hereinafter  contained,  and  by  the  said 
:  the  second  part  and  his  assigns  to  be  paid  and  per- 

do  hereby  grant,  demise,  and  lease  to  the  said  party 
3cond  part,  his  executors,  administrators,  and  assigns, 
t  to  mine  all  the  mineral,  stone,  coal,  the  minerals  and 
iderlying  the  surface  of  the  following  described  prem- 
wit:  Situate  in  the  township  of  Stockton,  in  the 
of  Greene,  in  the  State  of  Indiana,  viz:  Being  the 
irt  of  the  southwest  quarter  of  section  25,  containing 
3,  more  or  less,  and  the  north  part  of  the  northwest 
of  the  northwest  quarter  of  section  36,  containing  18 
1  in  town  7  north,  of  range  7  west,  (and  other  lands) 
•  with  so  much  of  the  surface  of  said  above  described 
9  as  may  be  necessary  for  the  opening  of  a  mine  for 
pose  of  mining,  removing  and  disposing  of  the  coal, 
:  and  maintaining  the  necessary  buildings  ♦  ♦  ♦ 
h  other  *  *  *  appurtenances  as  may  be  neces- 
convenient  in  the  prosecution  of  the  business  of  min- 
loving  and  trafficing  in  coal.  To  have  and  hold  the 
I  manner  and  form  as  aforesaid,  with  the  appurte- 
anto  the  said  Samuel  'N.  Yeoman,  his  executors,  ad- 
itors  and  assigns  from  the  10th  day  of  November, 
3r  and  during  the  full  term  of  ninety-nine  years  next 
,  and  fully  to  be  completed  and  ended,  yielding  and 
quarterly  therefor  during  the  said  term,  a  royalty  of 
ts  pel"  ton  for  each  and  every  ton  of  merchantable 
»al  that  may  be  mined  or  removed  from  said  premises, 
d,  however,  that  if  said  royalty  (rent)  or  any  part 
shall  remain  unpaid  for  one  year  after  it  shall  become 
d  the  same  shall  become  due  on  the  15th  day  of  the 
succeeding  the  end  of  the  quarter  after  the  coal  is 

and  with  demand  made  therefor,  or  if  the  said  Sam- 
Yeoman  shall  fail  within  one  year  from  the  date  of 
le  to  cause  to  be  constructed  a  standard  gauge  railroad 
le  Indianapolis  and  Vincennes  railroad  to  the  town- 
Stockton  to  within  one-half  mile  distance  of  the  coal 
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mine  of  John  F.  Orifi^,  now  located  and  in  operation  in 
Stockton  township,  county  of  Greene,  State  of  Indiana,  or 
shall  fail  for  eighteen  months  from  the  date  hereof  to  com- 
mence the  necessary  work  for  developing  the  coal  interest 
herein  leased  hy  opening  coal  shafts  on  the  above  leased  prem- 
ises or  upon  other  and  adjacent  premises  which  he  has  in  like 
manner  leased^  6j/,  through  or  from  which  said  coal  underly- 
ing said  premises  can  be  mined  or  removed^  or  mines  so  to  he 
opened  as  aforesaid^  so  that  the  coal  underlying  said  prem- 
ises may  be  minedy  removed  and  transported  to  market^  or 
shall  mine  the  coal  within  one  hundred  lineal  feet  of  the 
dwelling  house  upon  said  premises,  it  shall  be  lawful  for  said 
lessors^  their  h^irs  or  assigns,  without  further  notice,  de- 
mand or  act,  unto  said  premises  to  re-enter,  and  the  same  to 
have  again,  repossess  and  enjoy  as  in  their  first  and  former 
estate;  and  thereupon  this  lease  and  the  terms  thereof  and 
everything  therein  contained  on  the  said  lessors'  behalf  to  be 
done  and  performed  shall  cease,  determine  and  he  utterly 
void.  [Our  italics.]  ♦  *  *  And  said  leasee  for  himself, 
his  executors,  administrators  and  assigns,  doth  covenant  and 
agree  with  the  said  lessors,  their  heirs  and  assigns  as  follows : 
That  paid  lessee  will  pay  said  royalty  in  manner  aforesaid; 
that  he  will  construct  or  cause  to  be  constructed  the  railroad 
as  aforesaid  in  the  manner,  time,  and  location,  as  aforesaid; 
that  he  will  commence  the  development  of  the  coal  underly- 
ing the  said  premises  in  manner  and  form  within  the  time 
aforesaid.  ♦  *  ♦  And  the  said  lessors  for  themselves 
and  their  heirs,  executors,  administrators  and  assigns  cove- 
nant and  agree  with  the  said  lessee,  his  executors,  administra- 
tors and  assigns  that  the  said  lessee,  paying  the  royalty  and 
keeping  the  covenants  of  this  lease  on  his  part  to  be  kept  shall 
lawfully  and  quietly  occupy  and  enjoy  said  premises,  in  man- 
ner and  form  for  the  purposes  herein  written  or  intended  to 
be  written,  during  said  term,  without  any  molestation  by  said 
lessors,  or  their  heirs  or  any  person  or  persons  claiming  under 
them.    *    *    ♦     It  is  mutually  agreed  and  understood  be- 
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le  parties  of  the  first  and  second  parts  that  the  looa- 
construction  of  a  standard  gauge  railroad  within  the 
1  on  the  route  herein  set  forth  shall  be  deemed  and 
a  fulfilment  of  the  conditions  and  covenants  of  Sam* 
feoman  to  construct  and  secure  the  construction  of  a 
And  the  parties  of  the  first  part  further  covenant 
ee  with  said  party  of  the  second  part,  his  heirs,  exec- 
dministrators  and  assigns  that  if  at  any  time  within 
1  months  from  this  date  the  said  party  of  the  second 
)  executors,  administrators  or  assigns,  shall  pay  to  the 
rties  of  the  first  part,  their  heirs  or  assigns,  the  sum 
per  acre  for  the  premises  herein  described,  then  the 
rtiea  of  the  first  part  bind  themselves  and  their  heirs 
ns  by  these  presents  with  the  said  party  of  the  second 
It  they  will  make  to  him,  his  heirs,  executors,  adminis- 
and  assigns  a  good  and  sufficient  general  warranty 
^r  the  premises  herein  described,  and  will  deliver  pos- 
of  said  premises  to  the  said  party  of  the  second  part, 
cutors,  administrators  or  assigns  upon  the  payment  of 
rchase  money  herein  named/' 

d.  That  said  instrument  was  duly  acknowledged  and 
sd  in  the  recorder's  office  of  Greene  county,  Indiana, 
rth.  That  on  the  2l8t  day  of  January,  1885,  said  Sam- 
Yeoman,  by  deed  of  conveyance  duly  acknowledged 
jcorded  in  the  recorder's  office  of  said  county,  con- 
all  his  right,  title  and  interest  to  numerous  tracts  of 
ipon  which  he  had  acquired  coal  leases,  in  Greene 
',  Indiana,  to  the  defendant,  which  deed  of  convey- 
(mtained  the  description  of  real  estate  contained  in  said 
nent  in  writing  above  set  out,  and  by  said  description 
rted  to  convey  the  interest  of  said  Samuel  N.  Yeoman 
I  lands  to  the  defendant. 

th.  That  on  March  31, 1886,  said  Mary  A.  Fainot  and 
nd  conveyed  to  Margaret  Combs  the  lands  described  in 
implaint,  "in  which  deed  of  conveyance  it  was  stipu- 
that  the  same  was  made  subject  to  a  certain  coal  lease 
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and  option  of  purchase  for  $35  per  acre,  held  by  the  said 
Samuel  N.  Yeoman  on  said  lands." 

Sixth.  That  on  the  6th  day  of  August,  1890,  said  Mar- 
garet Combs  died  intestate  in  Greene  county,  Indiana,  leav- 
ing plaintiffs  herein  as  her  only  heirs  at  law,  and  seized  in  fee 
simple  and  in  possession  of  the  real  estate  described  in  plain- 
tiffs' complaint. 

Seventh.  That  in  the  months  of  January,  February,  and 
March,  1890,  the  defendants  mined  not  less  than  100  tons  of 
coal  from  the  lands  described  in  the  complaint  herein,  the 
royalty  upon  which  amounted  to  $10;  that  payment  for  the 
same  has  not  been  made. 

Eighth.  That  the  coal  so  mined  by  defendant  was  so 
mined  without  the  knowledge  of  defendant's  officers,  direct- 
ors, and  employes;  that  the  same  was  being  mined  from  the 
plaintiffs'  land,  but  with  the  belief  that  said  coal  was  being 
mined  from  lands  of  defendant  adjacent  to  said  lands  of 
plaintiffs,  and  that,  as  soon  as  said  mistake  was  discovered,  de- 
fendant ordered  its  employes  to  cease  mining  imder  plaintiffs' 
lands,  and  that,  aside  from  the  coal  so  mined  by  mistake,  the 
defendant  had  never  mined  any  coal  from  plak^tiffs'  land. 

Ninth.  That,  in  less  than  one  year  from  the  execution  of 
said  writing  above  set  out,  defendant  caused  to  be  constructed 
the  railroad  mentioned  therein,  from  the  I.  &  V.  railroad 
to  within  one-half  mile  of  John  V.  Griffin's  mine,  into 
Stockton  township,  Greene  county,  and  excavated  and  con- 
structed a  shaft,  and  built  a  tipple,  and  supplied  the  neces- 
sary machinery  for  mining  coal  and  equipping  a  coal  mine 
on  lands  adjoining  the  lands  of  the  plaintiffs,  the  right  of 
possession  of  which  lands  at  said  time  was  held  by  the  de- 
fendant under  a  verbal  contract  with  the  owner  of  said  lands, 
etc. 

Tenth.  That  there  is  and  has  been  continuously  a  high- 
way on  the  line  between  the  lands  of  the  plaintiffs  and  the 
lands  on  which  the  defendant's  mines  are  constructed. 

Eleventh.     That  neither  at  the  time  of  the  execution  of 
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e  by  Eugene  Fainot  and  Mary  A.  Fainot  to  Samuel 
ly  nor  at  any  time  thereafter,  did  either  the  said  Eu- 

Mary  A.  Fainot  own,  or  have  any  interest  in,  any 
tuated  in  either  the  southwest  quarter  of  the  south- 
arter  of  section  twenty-five,  in  township  seven  north, 
3  seven  west,  or  in  the  northwest  quarter  of  the  north- 
larter  of  section  thirty-six,  said  township  and  rang^ 
tan  the  lands  described  in  the  complaint, 
fth.  That  said  Eugene  Fainot  and  Mary  A.  Fainot 
xecuted  any  other  lease  to  said  Samuel  N.  Yeoman 
at  set  out  in  finding  number  two  herein, 
teenth.  That  defendant  or  its  predecessors  did  not 
he  development  or  mining  of  coal  from  said  lands 
eighteen  months  from  the  time  of  the  execution  of 
se,  nor  has  such  development  or  mining  of  coal  been 

begun  yet. 

contended  by  the  learned  counsel  for  appellant  that 

cial  finding  is  not  sufficient  to  support  the  judgment 

following  reasons:  First.  There  is  no  finding  that 
es  had  any  title  whatever  to  the  lands  in  dispute,  or 
cititled  to  the  possession  thereof;  second,  there  is  no 

that  appellant  is  asserting  a  claim  to  the  premises  ad- 
)  appellees;  third,  it  is  not  found  that  the  description 
[and,  as  contained  in  the  lease,  does  not  fully  identify 
d;  fourth,  there  is  no  finding  that  appellant  abandoned 
rk  of  mining  coal,  and  that  he  forfeited  the  lease; 
lie  finding  does  not  disclose  that  any  demand  for  roy- 
18  made  or  that  the  work  should  proceed  more  rapidly, 
espect  to  the  first  of  the  above  objections,  it  may  be 
at  by  the  provisions  of  section  1070  R.  S.  1881,  sec- 
082  Bums  1894,  section  1070  Horner  1897,  the 
of  real  estate,  in  or  out  of  possession,  may  maintain  an 
to  quiet  his  title  thereto. 

the  first  finding  it  is  shown  that  Mrs.  Fainot,  on  No- 
p  10,  1883,  was  the  owner  in  fee  simple  and  in  posses- 

OL.  i:>L^— 25 
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sion  of  the  real  estate  in  controversy.  In  March,  1885,  it  ap- 
pears that  she  and  her  husband  conveyed  this  land  to  Marga* 
ret  Combs,  who  in  August,  1890,  died  intestate  at  Greene 
county,  Indiana,  the  owner  in  fee  and  in  possession  of  said 
premises,  leaving  appellees  surviving  her  as  her  only  heirs  at 
law.  As  both  parties  in  this  case  claim  through  a  common 
grantor,  these  facts  at  least  are  prima  facie  sufficient  to  es- 
tablish that  appellees,  at  the  time  they  commenced  this  action, 
owned  and  held  in  fee  the  land  in  question  by  descent,  as 
tenants  in  common. 

In  regard  to  the  second  objection  urged  against  the  special 
finding,  it  may  be  said  that  it  does  disclose  that  appellant, 
when  challenged  by  appellees'  complaint  to  assert  its  claim  or 
title  to  the  land,  did  so  by  setting  up  the  lease  set  out  in  the 
finding.  This  instrument,  which,  as  it  appears,  was  to  op- 
erajte  for  ninety-nine  years,  was  duly  recorded  in  the  record- 
er's office  of  Greene  county,  Indiana,  wherein  the  land  is 
situated.  These  facts  certainly  establish  that  the  right  or 
title,  which  appellant  asserted  under  this  lease  was  adverse 
to  appellees,  and  if,  for  any  sufficient  reason,  the  lease  is 
shown  to  be  invalid  or  ineffective,  it,  under  the  circumstances, 
would  serve  to  cast  a  cloud  upon  appellees'  title,  and  an  ac- 
tion to  quiet  their  title  and  free  the  same  from  such  an  un- 
founded claim  could  be  maintained.  Cuihrell  v.  Cuthrellj 
101  Ind.  375;  Woodward  v.  Mitchell^  140  Ind.  406.  It  must 
follow,  therefore,  that  appellant's  second  objection  is  not  ten- 
able. 

The  fourth  and  fifth  contentions  will  be  considered  to- 
gether. Appellees'  learned  counsel  contend  that  the  judg- 
ment of  the  lower  court  can  and  ought  to  be  sustained  upon 
all  or  either  of  the  following  grounds:  First,  that  the  de- 
ficriptibn  of  the  leased  premises  is  so  uncertain  as  to  render  it 
void;  second,  that  the  provisions  of  the  lease  imply  that  the 
lessee  shall,  within  a  reasonable  time,  begin  to  mine  the  coal 
underlying  said  premises,  and  that  a  failure  of  the  lessees  to 
do  so  will  result  in  a  forfeiture  of  his  rights;  third,  that  the 
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found  by  the  court  and  established  by  the  evidence, 
it  appellant  had  violated  an  express  condition  of  the 
id  therefore,  by  virtue  of  its  express  stipulation,  tdT- 
or  forfeited  all  of  its  rights,  and  that  the  lease,  so  far 
lant  is  concerned,  had  been  rendered  null  and  void, 
r  opinion,  at  least  the  third  contention  of  appellees' 
must  be  sustained;  and,  as  this  will  result  in  an 
ce  of  the  judgment,  consequently  we  may  dismiss  the 
I  relative  to  the  sufficiency  of  the  description  of  the 
contained  in  the  lease.  It  is  true  that  the  court  does 
ressly  find,  in  haec  verbay  that  appellant  abandoned 
k  required  to  be  performed  by  the  lease ;  but  facts  suf- 
however,  are  shown  to  justify  the  conclusion  that, 
the  beginning  of  this  action,  appellant's  rights  under 
e,  by  virtue  of  its  having  violated  the  terma  or  condi- 
lereof,  had  ceased  or  terminated,  and  that  it  was  es- 
thereby  from  setting  up  the  lease  against  appellees, 
rule  asserted  by  counsel  for  appellees  relative  to  an 
.  forfeiture  of  leases  of  this  character  is  well  supported 
authorities.    In  leases  of  mineral  lands,  of  the  nature 
>ne  in  question,  where  the  lessee  agrees  to  pay  to  the 
royalty  or  rent,  which  depends  on  the  amount  of  coal 
r  product  mined,  the  lessee  thereby,  in  the  absence  of 
>vi8ion  to  the  contrary,  impliedly  obligates  himself  to 
he  development  of  the  coal,  and  the  mining  thereof^ 
a  reasonable  time  after  the  execution  of  the  lease.    As 
t  may  be  regarded  as  a  reasonable  time,  however,  de- 
iipon  the  circumstances  of  the  particular  case.  Where 
tt  to  be  paid  to  the  lessor  is  a  royalty  measured  by  so 
per  ton  of  the  product  mined,  the  authorities  affirm 
is  not  within  the  option  or  discretion  of  the  lessee  to 
develop  and  operate  the  mines  upon  the  leased  prem* 
r  an  indefinite  or  unreasonable  time.    A  failure  upon 
rt  of  the  lessee,  for  an  unreasonable  length  of  time,  to 
nto  effect  the  purposes  of  such  a  lease  by  opening  and 
ig  the  mines  underlying  the  leased  premises,  will  be 
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held  to  operate  as  a  forfeiture  of  his  rights.  The  reason  for 
the  rule  is  obvious.  Conrad  v.  Moreheady  89  N.  C.  31;  Mojh 
■well  V.  Todd,  112  N.  C.  677,  16  S.  E.  926;  Shenandoah 
Land,  etc.,  Co.  v.  Eise,  92  Va.  238,  23  S.  E.  303,  and  cases 
there  cited;  Bluestone  Coal  Co.  v.  Bell,  38  W.  Va.  297,  16 
S.  E.  493;  A'feppner  v.  Lemon,  (Pa.)  35  Atl.  109,  38  Weekly 
Notes  of  Cases  388;  Sharp  v.  Wright,  28  Beav.  150. 

In  this  appeal,  however,  the  parties  thereto  saw  proper  to 
provide  therein,  among  others,  an  express  condition,  the  vio- 
lation or  breach  of  which  upon  the  part  of  the  lessee  was  to 
result  in  terminating  his  rights.  This  condition  is  embraced 
in  that  part  of  the  proviso  in  the  lease  which  we  have  empha- 
sized by  italics.  The  substance  of  this  condition  is  that  in  the 
event  of  the  failure  or  neglect,  for  a  period  of  eighteen 
months  after  the  date  of  the  lease  (November  10,1883),upon 
the  part  of  the  lessee,  to  begin  work  on  the  lands,  and  develop 
the  coal  interest  leased,  by  opening  shafts  or  mines  on  said 
lands,  or  upon  adjacent  premises,  "by,  through,  or  from 
which"  the  underlying  coal  could  be  mined  and  removed, 
etc.,  it  should  be  lawful  for  the  lessors,  their  heirs  or  assigns, 
without  further  demand,  notice,  or  act,  into  said  premises  to 
reenter,  etc. ;  and  thereupon  the  lease  was  to  cease  or  termi- 
nate and  be  "utterly  void." 

Counsel  for  appellees  say:  ^^e  concede  that  this  provi- 
sion does  not  require  that  a  coal  shaft  or  mine  must  be  erected 
on  this  land.  To  erect  it  on  adjacent  lands  would  be  suffi- 
cient so  far  as  concerns  the  mere  erection  of  the  shaft."  They 
assert,  however,  that  by  the  express  terms  of  the  condition  in 
question,  it  must  be  a  mine  or  shaft  through  or  from  which 
the  underlying  coal  of  the  leased  premises  can  be  mined  and 
removed.  We  concur  in  this  contention.  It  is  true  that  by 
the  eighth  finding  it  is  shown  that  in  less  than  one  year  after 
the  date  of  the  lease  the  railroad  mentioned  therein  was  built 
as  required,  and  that  the  defendant  constructed  a  shaft  and 
equipped  a  coal  mine  on  lands  held  by  it  under  a  verbal  con- 
tract, which  lands,  as  the  finding  states,  were  adjacent  to  the 
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in  controversy.  But  it  is  certainly  evident  that 
3  of  appellant,  alone,  were  not  a  full  compliance 

requirements  of  the  condition  as  imposed  by  the 
3  mere  erection  and  equipment  of  the  shaft  or  mine, 
e  stipulated  period,  upon  either  the  leased  lands  or 
jacent  thereto,  by  which  the  coal  underlying  the 
9uld  be  mined  and  removed,  manifestly  cannot  be 
>r  held  to  bring  the  lessee  fully  within  the  require- 

the  lease.  If  it  could  be,  then  appellant,  having 
ise  steps,  might  cease  to  proceed  further  in  the  mat- 
veloping  or  mining  coal  upon  the  leased  premises 
lited  his  own  fancy  to  do  so,  and  thereby  deprive  the 
p  an  indefinite  time,  of  his  royalty  or  rent  as  fixed  by 
3  of  the  lease.  The  instrument  in  question  cannot, 
,  be  interpreted  or  held  only  to  require  the  lessee  to 
le  means  for  developing  the  coal  under  the  lands  in 
ray,  and  then  fail  or  neglect,  thereafter,  for  a  period 
3  years,  to  employ  such  means  for  the  purpose  in- 

lant,  as  it  appears,  through  mistake,  in  the  year 
ned  from  these  premises  about  100  tons  of  coal,  but, 
as  the  mistake  was  discovered,  it  directed  its  em- 
b  seems,  to  cease  mining  the  coal  from  these  lands; 
1  the  exception  of  the  coal  so  mined  through  mistake, 
t,  together  with  its  predecessor  or  assignor,  has  en- 
iled,  from  the  time  of  the  execution  of  the  lease  to 
ming  of  this  action,  covering  a  period  of  time  in  ex- 
twelve  years,  to  begin  the  development  or  mining 
rom  the  premises  in  controversy. 
I  clearly  contemplated,  we  think,  by  the  parties  to  the 
question,  as  disclosed  by  the  light  of  its  own  provi- 
it  the  development  of  the  coal  interest  should  be  actu- 
im  in  good  faith  by  the  lessee  within  eighteen  months 
)  time  the  lease  was  executed,  and  that  a  violation  of 
lition,  as  expressly  stipulated,  should  operate  to  ren- 
iease  null  and  void,  to  the  extent,  at  least,  that  all  of 
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appellant's  rights  thereunder  would  be  extinguished.  In  the 
case  of  Woodward  v.  MitcheUy  140  Ind.  406,  a  lease  granting 
the  right  to  mine  coal,  stone,  etc.,  for  a  term  of  years,  was  in- 
volved. The  lessor  under  that  lease  was  to  receive  a  certain 
part  of  the  net  profits  arising  from  the  output  of  the  mines; 
and  it  was  further  provided  therein  that,  if  the  enterprise 
should  be  abandoned  for  twelve  months,  it  should  cease  and 
become  null  and  void.  No  time  was  fixed  by  the  lease  when 
the  work  of  mining  the  coal  or  stone  was  to  begin.  This  court 
held  in  that  case  that  the  failure  to  commence  such  mining 
operations  within  twelve  months  after  the  term  of  the  lease 
began  operated  as  a  forfeiture  of  the  lessee's  rights  there- 
under. That  appellant  is  shown,  by  the  facts  found  by  the 
court,  to  have  wholly  failed  to  comply  with  the  express  re- 
quirements of  the  condition  imposed  by  the  lease,  there  can 
be  no  doubt.  That  such  failure,  ipso  factoj  at  the  option  of 
the  lessor,  or  those  claiming  through  her,  as  her  heirs  or  as- 
signs, rendered  the  lease  null  and  void,  so  far,  at  least,  as  the 
rights  of  appellant  thereunder  are  concerned,  and  that  it  is 
estopped  or  debarred  from  setting  up  the  lease  as  against  ap* 
pellees,  are  well  affirmed  propositions.  WiUa  v.  Manu- 
facturersy  etc.y  Co.y  130  Pa.  St.  222, 18  Atl.  721,  5  L.  R.  A. 
603,  and  cases  cited;  Ouffy  v.  HuJcilly  34  W.  Va.  49, 11  S.  E. 
754,  8  L.  R.  A.  759,  and  authorities  there  cited;  2  Taylor's 
Land,  and  Ten.  (8th  ed.)  section  492,  and  cases  cited  in 
foot  note  3  on  page  76.  It  cannot  be  successfully  contro- 
verted but  what  appellees,  under  the  circumstances,  were  au- 
thorized to  enforce  the  forfeiture;  they  being  heirs  of  Mrs. 
Combs,  to  whom  the  leased  premises  were  conveyed  by  the 
lessor.  Section  6218  R  S.  1881,  section  7099  Bums  1894, 
section  5218  Homer  1897;  Swope  v.  HopkinSj  119  Ind. 
125;  12  Am.  and  Eng.  Enc.  of  Law,  p.  1035^  clause  13; 
Maxwell  v.  Toddy  112  N.  C.  677. 

It  is  insisted  by  counsel  for  appellant  that,  if  a  forfeiture 
actually  resulted  by  reason  of  the  violation  or  breach  of  the 
condition  in  question,  the  same  must  be  deemed  to  have  been 
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,  as  no  steps  appear  to  have  been  taken  upon  the  part 
dlees  to  reenter  the  premises,  by  a  demand  or  other- 
id  that  no  demand  has  been  made  upon  appellant,  or 
given  to  it,  requiring  it  to  comply  with  the  conditions 
IS  of  the  lease.  In  answer  to  this,  it  may  be  said  that 
96  expressly  provides  that  the  lessors,  their  heirs  or  as- 
upon  the  violation  of  the  condition  in  question,  may, 
t  demand,  notice  or  act,  reenter  the  premises,  etc. 
jrtainly  is  an  express  waiver,  upon  the  part  of  the  lesr 
all  demands  or  notice.  Again,  there  is  another  reason 
demand  for  a  reentry  was  not  necessary,  if  such  a  de- 
under  the  provisions  of  the  lease,  was  essentiaL  It  is 
that  appellees'  ancestor  was  in  possession  at  the  time  of 
ath,  and  her  possession  must  be  deemed  to  have  been 
ued  in  appellees,  who  are  her  heirs,  and  to  whom  the 
premises  descended.  Appellees,  therefore,  being  al- 
in  possession  of  the  lands,  manifestly  could  not  reenter 
me  as  they  certainly  could  not  enter  upon  themselves. 
V.  Hukillj  34  W.  Va.  49,  and  authorities  cited;  Max- 
.  Toddy  112  N.  C.  677.  It  is  also  true  that  the  mere  in- 
nee  or  silent  acquiescence  upon  the  part  of  the  lessor  is 
>  be  construed  as  a  waiver  of  a  breach  of  the  condition  of 
iture.  Lindsey  v.  Lindaey,  45  Ind.  552-567;  Jackson 
yslevy  1  Johns  Cases,  125;  2  Taylor's  Land,  and  Ten., 
n  498. 

ithout  further  extending  this  opinion,  we  are  con- 
led  to  hold  that  the  court  did  not  err  in  its  conclusions  of 
ipon  the  special  finding  of  facts.  We  have  carefully  read 
considered  the  evidence,  and  are  satisfied  that  it  fully 
orts  the  finding  and  judgment  of  the  lower  court;  and 
the  court  did  not  err  in  denying  the  motion  for  a  new 
We  discover  no  error  in  the  record,  and  the  judgment 
eref ore  affirmed. 
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The  Wabash  Railboad. Company  v.  Ray, 

Administatrix. 

[No.  17,482.    Filed  Nov.  16,  18d8.    Rehearing  denied  April  6,  1880.] 

Sfboial  Finding.— FatZure  to  Find  Enentud  Fact  in  Favor  of  Party 
Having  Burden  of  IVoo/.— Where  the  party  asking  for  judgment 
on  a  special  verdict  is  not  the  one  upon  whom  rests  the  burden  of 
the  issue,  he  is  entitled  to  judgment  in  the  absence  of  an  essential 
fact  which  it  was  incumbent  upon  his  adversary  to  establish. 
pp.  S9S,  S9j^. 

Speoial  Yebdigt.— On/]^  the  Facts  Found  are  to  be  Considered  by  the 
Court. — The  jury  being  required  in  their  special  verdict  to  find 
facts,  mere  conclusions,  surmises,  and  evidence  have  no  legitimate 
place  therein,  and  are  entitled  to  no  consideration  by  the  court 
P.S94. 

Master  and  Sebvant.— TTTien  Hazard  Assumed  by  Servant. — ^Where 
a  danger  or  hazard  of  the  business  is  alike  open  to  the  obeer- 
vation  of  all,  the  master  and  the  servant,  under  such  circumstanoes, 
are  on  an  equality,  and  the  former  is  not  liable  to  the  latter  for  an 
injury  resulting  from  such  danger,    p.  399. 

^KUR.— Assumption  of  Risk  by  Servant. — An  employe  who  has  knowl- 
edge, or  who  by  the  exercise  of  ordinary  diligence  or  observation 
can  learn  the  imperfections  of  machinery  or  appliances  with  which 
he  works,  or  the  hazards  of  the  premises  where  he  performs  the 
duties  of  his  employment,  and  continues  in  the  service  without  ob- 
jection or  promise  of  repairment,  will  be  deemed  to  have  assumed 
all  the  risks  incident  to  such  defects  and  hazards,    pp.  400^  M>1. 

Same. — Railroads. — Brakeman  — Assumed  Risk  Incident  to  Unbloehed 
Space  at  End  of  Chtard-raU. — Plaintiff's  intestate,  acting  in  the 
capacity  of  freight  brakeman  in  the  employment  of  defendant  com- 
pany, passed  over  defendant's  line  of  railroad  once  a  day,  except 
Sunday,  for  a  month  prior  to  the  accident  which  resulted  in  his 
death.  During  the  period  of  such  employment  the  defendant  com- 
pany maintained  guard-rails  at  fifty  of  the  crossings  over  such  road. 
The  open  spaces  at  the  ends  of  such  guard-rails  were  all  left  un- 
blocked. Plaintiff's  intestate,  who  knew,  or  might  have  known 
by  the  exercise  of  ordinary  care,  that  the  spaces  at  the  ends  of  the 
guard-rails  were  left  unblocked,  and  while  attempting  to  mase  a 
coupling  caught  his  foot  in  one  of  the  open  spaces,  and  before  he 
could  extricate  it  he  was  run  over  by  ^he  cars  and  killed.  HM, 
that  plaintiff's  intestate  assumed  the  risk  incident  to  the  unblocked 
space  at  the  end  of  the  guard-rail.    pp.  394-406. 
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the  Whitley  Circuit  Court.     Reversed. 
.  Adams  and  Stuart  Bros.  &  Hammondy  for  appel- 

le  &  Ninde,  iot  appellee. 

^Ny  J. — The  appellant  railroad  company  owned  and 
1  as  one  of  its  branches  a  railroad  extending  from  the 
Detroit,  Michigan^  through  Colimibia  City,  Indiana, 
ity  of  Peru,  in  the  latter  State.  Appellee  is  the  ad- 
itrix  of  William  O.  Hay,  deceased,  who  was  at  and 
his  death  in  the  employ  of  appellant  as  a  brakeman 
3f  its  local  freight  trains.  He  was  accidentally  killed 
>upling  cars  at  Columbia  City,  by  catching  his  foot  in 
ocked  guard-rail,  and  while  in  such  condition  was  run 
the  car  which  he  was  attempting  to  couple, 
scover  for  this  alleged  negligent  killing,  the  appellee 
fully  prosecuted  this  action  in  the  lower  court,  and, 
special  verdict  by  the  jury,  obtained  a  judgment  for 
The  alleged  errors  of  which  appellant  complains,  in 
n,  are  based  upon  the  decision  of  the  court  in  overrul- 
Bmurrer  to  the  amended  complaint,  and  in  denying  its 
for  a  judgment  upon  the  special  verdict  of  the  jury, 
overruling  its  motion  for  a  new  trial, 
tnay,  at  least  for  the  present,  pass  the  consideration  of 
iciency  of  the  complaint,  for  the  reason  that  substan- 
he  same  facts,  and  the  same  theory  thereunder,  are 
jd  by  the  special  verdict,  and  if  we  can  hold  that,  un- 
)  facts  therein  found,  appellee  is  entitled  to  a  judg- 
such  holding  will  certainly  result  in  sustaining  the 
int.  Counsel  for  appellant  earnestly  insist  that  their 
for  a  judgment  in  favor  of  appellant,  upon  the  special 
,  ought  to  have  been  sustained.  Preliminary  to  the 
oration  of  this  insistence,  we  may  properly  refer  to 
amiliar  and  well  settled  rules  applicable  to  a  special 
;,  one  of  which  is  that  it  is  the  very  essence  of  such  a 
;  that  it  state  all  the  material  facts  within  the  issues  of 
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the  case,  and  no  omission  of  a  fact  therein  can  be  supplied  by 
intendment.  Its  failure  to  find  a  fact  in  favor  of  the  party 
upon  whom  the  burden  of  establishing  it  rests  is  the  equiva- 
lent of  an  express  finding  against  him  as  to  such  fact  When 
the  party  having  the  ontbs  in  a  case  asks  a  judgment  upon  a 
special  verdict,  the  material  facts  therein  found,  within  the 
issues,  must  establish  his  right,  under  the  law,  to  a  judgment, 
otherwise  he  must  fail  in  his  demand;  but  where,  as  in  this 
case,  the  moving  party  is  not  the  one  upon  whom  the  burden 
of  the  issue  rests,  his  right  to  be  awarded  a  judgment  does  not 
depend  alone  upon  the  presence  of  material  facts,  but  he  may 
be  entitled  to  the  judgment  by  reason  of  the  absence  of  some 
essential  fact  which  it  was  incimibent  upon  his  adversary  to 
establish. 

The  jury,  therefore,  being  required  in  their  special  verdict 
to  find  facts,  mere  conclusions,  surmises,  and  evidence,  have 
no  legitimate  place  therein  and  are  entitled  to  no  considera- 
tion by  the  court.  Cook  v.  McNaughton^  128  Ind.  410; 
Clevelandy  etc,  R.  Co.  v.  Miller,  Adm.,  149  Ind.  490. 

It  may  be  said  that  the  verdict  in  this  case  is  open  to  the 
objection  that  the  jury,  in  several  instances,,  stated  their  own 
conclusions  and  conjectures;  eliminating  these,  however,  as 
we  must,  the  material  facts  embraced  therein,  and  necessary 
to  the  solution  of  the  question  presented  by  counsel,  may  be 
summed  up  and  stated  as  follows :  Appellee's  decedent  was, 
at  the  time  of  his  death,  a  skilful  railroad  brakeman,  Uiirty 
years  old,  sound  in  body,  and  in  good  health.  At  the  time  of 
the  fatal  accident,  he  was  in  the  employ  of  the  appellant  as  a 
brakeman  on  one  of  its  local  freight  trains,  which  ran  over  its 
road  between  the  town  of  Butler  and  the  city  of  Peru.  His 
said  employment  as  brakeman  by  appellant  began  on  Febru- 
ary 9,  1893,  and  he  continued  to  serve  as  such  brakeman  on 
the  train  above  mentioned  until  the  time  of  his  death,  on 
March  14,  1893.  During  that  period  he  ran  on  said  train 
each  day,  except  Sunday,  over  the  road  as  follows:  One  day 
he  would  run  from  the  town  of  Butler,  through  Columbia 
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to  rera,  and  the  next  day,  he  would  retiim  with  his 

over  the  same  route  from  Peru  to  Butler. 

le  defendant  for  more  than  two  months  prior  to  March 

.893^  maintained  a  certain  spurnswitch  and  side-track  in 

iinbia  City,  which  switch  branched  off  from  the  main 

£  of  the  railroad  about  fifty  feet  east  of  the  point  where 

track  crossed   Main   street,  in   Columbia   City.     This 

x^h  extended  westward  from  its  junction  with  the  main 

tk  for  a  distance  of  400  feet.  The  south  rail  of  this  switch 

1  about  seven  feet  and  nine  inches  north  of  the  north  rail 

the  main  track  where  it  crossed  Main  street,  and  the  main 

ck  of  the  switch  crossed  this  street  nearly  at  a  right  angle. 

ain  street,  in  Columbia   City,  including  its  sidewalks,  is 

ghty  feet  wide,  and  the  east  line  of  this  street  is  fifty  feet 

est  of  the  junction  of  the  main  track  of  the  railroad. 

Two  months  and  more  prior  to  the  death  of  the  deceased, 

ppellant  placed  and  maintained  two  guard-rails,  for  a  dis- 

ance  of  forty-five  feet,  across  said  street.    The  east  and  west 

inds  of  these  guard-rails  were  about  the  same  distance  from 

che  east  and  west  boundaries  of  this  street     One  of  these 

guard-rails  was  placed  and  maintained  two  and  three-eightha 

inches  from  the  north  rail  of  the  switch,  and  the  other  the 

same  distance  from  the  south  rail,  and  these  guard-rails  were 

80  placed  between  the  rails  of  the  switch  that  each  was  bent, 

and  flared  out  from  the  main  rails  of  the  track,  until  the  ends 

thereof  were  about  fourteen  inches  from  the  main  rail  of  the 

switch.   The  opening  of  the  east  end  of  the  south  guard-rail 

IB  described  in  the  special  verdict  as  follows:    ^'That  the  east 

end  of  said  south  guard-rail  commenced  to  separate  from  the 

south  rail  of  said  track  about  nine  feet  from  the  end  thereof, 

and  continued  to  curve  away  from  the  south  rail  of  said 

track  till  the  east  end  thereof  was  seventeen  inches  from  said 

eonth  rail  as  aforesaid;  that  said  curve  in  said  guard-rail  made 

a  wedge^haped  space  between  the  south  rail  of  said  switch 

and  the  bent  portion  of  said  guard-rail,  which,  at  the  point 

where  said  guard-rail  commenced  to  recede  from  said  south 
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rail,  was  two  and  three-eighths  inches  wide,  and  which  space 
continued  to  widen  as  said  guard-rail  continued  to  leave  the 
main  rail  until  it  was  seventeen  inches  wide  at  the  end  of  said 
guard-rail."  The  wedge-shaped  space  between  these  rails  was 
unblocked,  and  the  verdict  states  that  for  this  reason  it  was 
"extra  hazardous"  for  the  decedent,  and  other  employes  of 
the  defendant,  to  couple  and  uncouple  cars  moving  westward 
over  this  open  space,  for  the  reason  that  they  were  liable, 
when  so  enga*ged,  to  step  into  said  opening,  and  thereby 
cause  one  of  their  feet  to  become  wedged  and  fastened  there- 
in so  that  it  could  not  be  withdrawn  until  such  employe 
would  be  run  over  and  killed  by  the  car  which  he  was  coup- 
ling. The  verdict  states  that  this  space,  or  opening,  could 
have  been  prevented  by  blocking  it  as  follows:  "By  a  wooden 
block  about  sixteen  inches  long  and  two  inches  thick,  cut  in  a 
wedge-shape  so  that  the  point  would  be  two  inches  wide,  and 
then  widen  as  fast  as  said  rail  spread;"  that  Buch  blocking 
would  have  prevented  a  brakeman's  foot  from  passing  under 
the  rails,  and  becoming  fastened. 

It  is  further  stated  in  the  verdict  that  the  defendant,  long 
prior  to  the  time  it  employed  the  deceased,  had  properly 
blocked  all  of  its  frogs,  switches,  and  guard-rails  at  said 
switches,  and  that  the  deceased,  during  the  time  of  his  em- 
ployment up  to  his  death,  "saw  and  knew"  that  said  switches, 
frogs,  and  guard-rails  were  blocked,  and  safe  to  pass  over.  It 
is  then  stated  that  the  defendant,  carelessly  and  negligently, 
and  without  due  caution  and  care  for  the  safety  of  the  de- 
ceased, in  operating  its  train,  and  in  coupling  and  uncoupling 
its  cars  over  said  switch  and  over  said  guard-rails  at  the  cross- 
ing of  said  Main  street,  failed  and  neglected  to  block  said 
space,  or  opening,  between  said  guard-rails  and  said  south 
rail,  as  above  described ;  and  that  on  said  14th  day  of  March, 
1893,  the  deceased  was  carefully,  and  in  the  due  performance 
of  his  duty,  engaged  in  coupling  cars  on  said  spur^switch  on 
and  over  said  open  space  between  said  guard-rail  and  the 
south  rail  of  said  track,  and  on  and  over  the  crossing  of  said 
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street.  As  he  was  so  carefully  engaged  in  coupling 
and  moving  westward  between  the  cars,  and  over  said 
»  or  opening,  he  stepped  into  said  opening,  whereby  his 
Eoot  became  wedged  and  fastened  between  said  rails  so 
it  became  then  and  there  impossible  for  him  to  withdraw 
foot,  and,  while  it  was  so  held,  the  car  that  he  was 
3ling,  ran  over  him  and  then  and  there  killed  him,  with- 
any  fault  on  his  part. 

^he  verdict  then  proceeds  as  follows:  "That* at  the  time  he 
I  so  caught  and  run  over  and  killed,  he  did  not  know,  and 
rer  had  known,  that  said  space  was  not  blocked  or  made 
e  for  him  to  couple  cars  over  the  same,  but  from  the  fact 
at  all  the  frogs,  switches,  and  guard-rails  at  said  switches, 
and  along  the  defendant's  said  road,  were  properly  and 
f  ely  blocked,  the  deceased  believed,  and  had  reason  to  be- 
Bve,  said  space  where  his  foot  caught,  and  where  and  by 
leans  of  which  he  was  killed,  was  safely  and  properly 
locked  at  the  time  he  was  killed,  as  aforesaid.  ♦  *  ♦ 
.^hat  the  defendant,  all  the  time  that  the  deceased  was  in  its 
employ,  knew  that  said  space  was  not  blocked,  nor  in  any 
oaanner  made  and  kept  reasonably  safe  for  the  deceased  and 
its  other  trainmen  to  switch  and  couple  and  uncouple  cars 
over  the  same.  ♦  ♦  ♦  Yet  the  defendant,  for  and  dur- 
ing all  of  said  time,  negligently  and  carelessly  failed  and  re- 
fused to  block  the  same  or  render  it  reasonably  safe." 

At  the  time  of  the  accident  the  verdict  states  "that  it  was 
necessary  for  the  decedent  to  give  his  entire  attention  to  his 
duties  in  coupling  cars,  and  that  he  did  not  see  where  he 
stepped,  and  did  not  know  exactly  where  he  was  on  said  track 
at  the  time  he  was  caught  and  killed."     It  is  then  further 
stated  as  follows :    "That  there  were  about  forty-five  guard- 
rails placed  over  the  highway  crossings  on  said  railroad  be- 
tween Butler  and  Peru  during  the  period  that  the  said  de- 
ceased was  so  employed  by  said  defendant,  and  also  about  five 
street  crossings  at  which  suoh  guard-rails  were  placed  be- 
tween the  rails  of  said  railroad  or  its  side-tracks,  and  that  the 
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purpose  of  placing  said  guard-rails  at  such  crossings  was  to 
hold  and  contain  gravel  and  other  hard  substances  on  a  level 
with  the  tops  of  the  rails  at  said  crossings,  and  to  avoid  plank- 
ing the  same;  that  none  of  said  guard-rails  during  said  period 
were  blocked,  nor  were  said  crossings,  except  in  one  other  in- 
stance, a  part  of  any  system  of  switching  upon  said  road." 

We  have  in  part  stripped  the  special  verdict  of  conclu- 
sions and  immaterial  matter,  and  the  above  facts  may  be  said 
to  be  those  which  are  essential  to  the  question  involved.  The 
theory,  upon  which  the  verdict  proceeds  to  impute  negli- 
gence to  the  appellant,  is  founded  on  the  omission  of  the  lat- 
ter to  block  the  open  space  at  the  guard-rail.  This  rail,  it  ap- 
pears, was  forty-five  feet  in  length,  and  located  at  or  near  a 
street  crossing  in  Columbia  City.  The  opening  at  the  east 
end  of  the  rail,  where  the  accident  occurred,  began  at  a  point 
where  the  guard-rail  was  two  and  three-eighths  inches  from 
the  main  rail,  and  continued  to  increase  in  width  until  at  the 
end  of  the  guard-rail  it  was  seventeen  inches  wide.  The  duty, 
which  it  is  claimed  the  appellant  ought  to  have  performed, 
was  to  have  placed  a  wooden  block  or  wedge  in  the  opening, 
which  block,  as  the  jury  find,  should  have  been  sixteen  inches 
long  and  two  inches  thick. 

It  is  seemingly  contended  by  counsel  for  appellee  that  the 
failure  to  block  this  opening  was  negligence  per  se.  It  is 
held  by  some  of  the  authorities  that  the  operation  of  a  rail- 
road without  blocking  its  frogs  and  switches,  is  not,  as  a  mat- 
ter of  law,  negligence.  See  Missouriy  etc.y  R.  Co,  v.  LewiSy 
24  Neb.  848, 40  N.  W.  401;  Hewitt  v.  Flint,  etc.,  B.  Co.,  67 
Mich.  61,  34  N.  W.  659.  The  test  of  liabilitv  would  seem  to 
be,  in  such  cases,  not  whether  the  railroad  company  had  omit- 
ted to  block  its  frogs  and  switches,  as  it  might  have  done,  but 
whether  the  places  where  its  employes  were  required  to  work, 
were,  on  account  of  such  omission,  not  reasonably  safe  for 
the  performance  of  such  work  when  such  employes,  under 
the  particular  circumstances  in  the  case,  were  exercising  or- 
dinary care.    But  we  may  pass  this  feature  of  the  case  with- 
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out  further  comment,  and  proceed  to  consider  the  one  so 
earnestly  pressed  and  argued  by  counsel  for  appellant. 

They  contend  that  the  facts  disclose  that  the  condition  of 
the  guard-rail  was  the  same  at  and  prior  to  the  employment 
of  the  deceased,  and  so  continued  during  his  entire  term 
of  service  until  the  time  of  the  accident;  that  its  dangerous 
condition,  if  such  was  the  fact,  was  open  and  obvious  to  all, 
and  clearly  discernible  by  the  deceased,  had  he,  under  the 
circumstances,  exercised  the  sense  of  sight  with  which  he 
must  be  presumed  to  have  been  endowed;  therefore,  it  is  in- 
<^ted  that  the  risk  of  the  alleged  hazard  on  account  of  the 
unblocked  guard-rail,  to  which,  as  claimed  by  appellee,  the 
deceased  was  subjected,  was  one  of  the  risks  he  assumed,  and 
thereby  waived  any  right  of  recovery.  We  recognize  the 
familiar  doctrine,  so  often  and  so  universally  asserted,  that 
the  master,  in  the  employment  of  his  servants,  impliedly  obli- 
gates himself  to  exercise  ordinary  care  to  furnish  them  with  a 
reasonably  safe  place  to  work,  and  also  with  reasonably  safe 
machinery,  appliances,  and  instrumentalities  vnth  which  to 
perform  their  duties.  The  test  or  standard  in  such  matters, 
upon  the  part  of  the  master,  is  ordinary  care,  but,  in  order  to 
ascertain  what  would  constitute  such  care  in  the  particular 
cose,  the  dangers  of  the  service  in  which  the  employe  is  en- 
gaged is  a  factor  and  must  be  considered.  What  might  prove 
to  be  the  exercise  of  ordinary  care  under  some  circumstances 
might  not  be  such  in  others.  Elliott  on  Bailroads,  section 
1273. 

The  general  rule  relative  to  the  risks  which  a  servant  as- 
stimes  under  his  employment,  to  discharge  hazardous  du- 
ties is  that  he  assumes  such  risks  as  are  ordinarily  incident  to 
the  discharge  of  the  duties  from  causes  open  and  obvious, 
the  dangerous  character  of  which  he  has  had  an  opportunity 
to  ascertain,  but  he  does  not  assume  the  risks  of  unsafe  prem- 
ises, defective  machinery,  appliances  or  instnimentalities,  un- 
less he  has  had,  or  may,  from  the  facts  or  circumstances,  be 
presumed  to  have  had,  knowledge  or  notice  thereof.     Griffin 
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V.  Ohioy  etc.y  R.  Co.^  124  Ind.  326;  Jenney^  etc.y  Co.  v. 
Murphy y  116  Ind.  566;  Swanson  v.  City  of  LafayettCy  134 
Ind.  625;  Bedford  Belt  B.  Co.  v.  Broumy  142  Ind.  659; 
Peerless  Stone  Co.  v.  Wrayy  143  Ind,  574;  Elliott  on  Rail- 
roads, sections  1288,  1289. 

The  doctrine  of  the  assumption  of  risks,  upon  the  part 
of  a  servant,  has  been  frequently  applied  by  the  higher 
courts  in  cases  where  the  death  or  injury  complained  of 
was  attributable  to  unblocked  frogs,  switches,  or  guard- 
rails of  railroad  companies.  In  the  following  cases,  de- 
cided by  this  court,  the  same  question  was  involved  as  in 
the  case  at  bar:  Lake  Shorey  etc.y  B.  Co.  v.  McCormicJcy  74 
Ind.  440;  AmeSy  Adm.y  v.  Lake  Shorey  etc.y  B.  Co.,  135  Ind. 
363;  SheetSy  Adm.y  v.  Chicago,  etc.y  B.  Co.y  139  Ini  682. 
Among  those  of  sister  states  in  which  the  same  question  was 
presented,  see  Spencer  v.  New  Yorky  etc.y  B.  Co.y  22  N.  Y, 
Supp.  100 :  McNeil  v.  New  Yorky  etCy  B.  Co.y  24  N.  Y.  Supp. 
616;  Appel  v.  Buffaloy  etc.y  B.  Co.y  111  N.  Y.  550,  19  N.  E. 
93;  McOinnis  v.  Canaday  etc.y  Bridge  Co.y  49  Mich.  466,  13 
N.  W.  819;  Hewitt  v.  Flint,  etc.y  B.  Co.y  67  Mich.  61;  Chi- 
cagoy  etc.y  B.  Co.  v.  Lonergany  118  HI.  41,  7  N.  E.  55;  St 
LouiSy  etc.y  B.  Co.  v.  DaviSy  64  Ark.  389,  16  S.  W.  895; 
Eolum  V.  Chicagoy  etc.y  B.  Co.,  80  Wis.  299,  50  N.  W.  99; 
Bushy  Adm.y  v.  Missouriy  etc.,  B.  Co.y  36  Kan.  129,  12  Pac. 
682;  Bichmondy  etCy  B.  Co.  v.  Bisdon^s  Adm.y  87  Va.  335, 
12  S.  E.  786. 

It  is  a  well  affirmed  legal  principle  that  where  a  danger 
or  hazard  of  the  business  is  alike  open  to  the  observation  of 
all,  the  master  and  the  servant,  under  such  circumstances, 
are  on  an  equality,  and  the  former  is  not  liable  to  the  latter 
for  an  injury  resulting  from  such  danger  incident  to  the  busi- 
ness. Swanson  v.  City  of  Lafayettey  134  Ind.  625;  Big 
Creek  Stone  Co.  v.  Wolfy  Adm.y  138  Ind.  496. 

It  is  also  well  settled  that  an  employe  who  has  knowledge 
or  who,  by  the  exercise  of  ordinary  diligence  or  observation. 
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can  learn  of  the  infirmities,  imperfections,  or  hazards  of  im- 
plements, machinery,  or  appliances  with  which  he  works,  or 
the  hazards  of  the  premises  where  he  performs  the  duties  of 
his  employment,  and  continues  in  the  servicle  without  objeo- 
tions  and  without  the  promise  of  repairment  or  change  upon 
the  part  of  the  master,  will  be  deemed  to  have  assumed  all  the 
risks  incident  to  such  defects  and  hazards,  and  thereby  will  be 
held  to  have  waived  his  right  to  recovery  for  injuries  result- 
ing therefrom.  While  this  rule  cannot  be  extended  so  as  to 
cast  upon  the  employe  the  duty  to  search  for  latent  defects  in 
the  machinery,  appliances,  and  instruments  used  by  him,  or 
about  which  he  works,  or  the  hidden  dangers  of  places  where 
he  is  engaged  in  the  line  of  his  duty,  yet  it  does  go  to  the  ex- 
tent of  holding  that  he  assumes  the  consequences  resulting 
from  such  defects  and  dangers  as  are  apparent  to  him  or  such 
as,  by  the  exercise  of  ordinary  diligence  and  by  giving  proper 
heed  to  his  surroundings,  he  might  have  discovered.  Riet^ 
man  v.  Stolte^  120  Ind.  314;  O'Neal  v.  Chicago,  etc.,  B.  Co., 
182  Ind,  110. 

The  facts  in  the  case  at  bar,  when  tested  in  the  light  of  the 
well  settled  principles  to  which  we  have  referred,  do  not,  in 
our  opinion,  entitle  appellee  to  a  recovery.  The  decedent, 
as  the  verdict  discloses,  was  a  man  of  mature  years  and  well 
skilled  as  a  railroad  brakeman.  His  employment  by  appel- 
lant began  on  February  9,  1893,  at  which  time  and  prior 
thereto,  the  guard-rail  in  controversy  wad  in  the  same  condi- 
tion, and  so  continued  up  to  the  time  of  the  fatal  accident. 
He  had  served  from  the  date  of  his  employment,  continu- 
ously as  brakeman  on  one  of  appellant's  local  freight  trains, 
until  his  death,  which,  as  it  is  stated,  occurred  on  March  14, 
1893.  Each  day,  except  Sunday,  during  said  period  of  his 
employment,  the  train  on  which  he  was  braking  and  switch- 
ing passed  the  place  where  the  guard-rails  in  dispute  were 
located.  The  main  track  and  the  side-track  at  that  point 
were  but  seven  and  three-fourths  feet  apart.  It  is  apparent, 
Vol.  152—26 
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therefore,  that  appellee's  decedent,  prior  to  the  accident, 
passed  about  twenty-eight  times  very  near  to  the  open  space 
occasioned  by  the  unblocked  guard-rail.  At  the  time  of  the 
accident  he  was  engaged  in  the  line  of  his  duty,  as  the  jury 
find,  in  coupling  cars  over  the  opening  in  question.  As  to 
whether,  at  any  time  previous  to  his  death,  he  had,  or  had 
not,  engaged  in  switching  and  coupling  cars  at  the  point  in 
controversy,  the  verdict  does  not  expressly  disclose.  The  un- 
blocked opening,  into  which  he  stepped  and  caught  his  foot, 
was  nine  feet  in  length,  two  and  three-eighths  inches  wide  at 
one  end,  and  seventeen  inches  wide  at  the  other. 

It  is  certainly  manifest,  from  the  facts,  that  this  unblocked 
space  or  opening  was  so  plain  and  obvious  that  it  could  have 
been  seen  by  the  deceased  when  so  close  to  it  as  he  was  at 
divers  times  during  the  period  of  his  employment,  had  he 
given  ordinary  heed  to  his  surroundings.  It  would  surely 
seem  that  he  would  have  been  able  to  have  discovered  this 
obvious  unblocked  space  at  the  time  of  the  accident  when  he 
was  engaged  in  switching  and  coupling  cars  immediately 
about  and  over  the  opening,  had  he  exercised  ordinary  care  or 
heed,  as  required,  in  regard  to  his  surroundings. 

The  jury  apparently  offer  an  excuse  for  his  failure  to  exer- 
cise such  care,  or  heed,  by  concluding,  as  they  do,  that  it  was 
necessary  at  that  time  for  him  to  give  his  entire  attention  to 
his  duties,  and  therefore  he  "could  not  and  did  not  see" 
where  he  was  placing  his  foot.  If  not  aware  of  the  condition 
of  the  place  about  and  over  which  he  was  moving  his  foot 
while  coupling  cars,  common  prudence,  at  least,  ought  to  have 
admonished  him  to  ascertain  its  character  before  placing  his 
body,  as  he  did,  between  the  moving  car  and  the  one  to  which 
it  was  to  be  coupled. 

The  argument  of  counsel  for  appellee  is  that,  as  it  appears, 
all  of  appellant's  guard-rails  at  switches  were  blocked,  and 
that  deceased,  at  the  time  he  was  killed,  and  "always,  up  to 
the  time  of  his  death,  saw  and  knew  that  said  switches,  frogs, 
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and  guard-rails  at  said  switches  were  properly  blocked,  and 
safe  to  pass  over  and  couple  and  uncouple  cars  and  make  up 
trains  over  the  same,"  therefore  he  had  a  right  to  believe  that 
the  guard-rails  at  the  crossing  of  Main  street  in  Columbia 
CitT,  where  the  accident  occurred,  were  in  the  same  con- 
dition. This  argument  is  not  tenable,  and  is  certainly  with- 
out force  when  the  facts  found  by  the  jury  are  considered, 
which  reveal  that  appellant's  guard-rails,  some  fifty  in  num- 
ber, at  other  highways  and  street-crossings  between  Butler 
and  Peru,  were  not  blocked. 

The  fact  that  the  decedent  was  so  circumspect  as  to  see, 
and  know,  at  all  times  during  his  employment,  that  appel- 
lant's frogs,  switches,  and  guard-rails  at  switches  along  the 
route  over  which  he  worked  were  properly  blocked,  and  safe, 
makes  it  appear  singular  that  such  caution  or  heed  upon  his 
part  did  not  also  enable  him  to  discover  that  the  guard-rails 
at,  or  near,  the  crossing  of  !Main  street  in  Columbia  City  were 
not  blocked.  Considering  the  obvious  character  of  these 
guard-rails,  and  the  size  of  the  opening  of  the  south  rail  in 
which  the  foot  of  the  deceased  was  caught,  and  the  many  op- 
portunities which  he  had  to  ascertain  that  these  rails  were  not 
blocked,  it  becomes  apparent,  we  think,  that,  prior  to  the  ac- 
cident, he  must  have  been  aware  of  their  condition,  or  by  the 
exercise  of  ordinary  diligence  or  observation  he  could  have 
had  knowledge  that  the  opening  in  question  was  not  blocked. 

It  certainly  is  evident,  when  all  the  facts  are  considered, 
that  the  opportunities  of  the  deceased  to  know  or  learn  the 
condition  of  these  rails  were  virtually  equal  to  those  of  ap- 
pellant. In  Lake  Shores  etc.,  R.  Co.  v.  McCormicky  74  Ind. 
440,  the  employe  caught  his  foot  in  an  unblocked  frog,  and, 
while  in  that  situation,  was  run  over,  and  killed,  by  a  car.  It 
appeared  in  that  case  that  the  switches  and  frogs  of  the  rail- 
road company  were  in  the  same  condition  during  the  entire 
period  of  the  service  of  the  deceased.  This  court  held  that, 
under  the  circumstances,  the  condition  of  the  frog,  to  which 
the  death  of  the  servant  was  imputed,  was  a  risk  incident  to 


404  SUPREME  COURT  OF  INDIANA, 


Wabash  R.  Co.  v.  Ray.  Adm. 


the  business  which  he  i^ssumed,  and  it  was  therefore  held  that 
the  railroad  company  was  not  liable.  In  the  case  of  Ames 
V.  Lake  Shorey  etc.y  E.  Co.,  185  Ind.  363,  the  employe  was 
killed  by  catching  his  foot  in  an  unblocked  opening  between 
the  abutting  rails  of  a  switch,  and  while  in  that  condition 
was  run  over  and  killed  by  a  moving  train.  It  was  held  by 
this  court  that  the  question  presented  in  that  appeal  was  not 
one  of  contributory  negligence,  but  one  involving  the  as- 
sumption of  the  risk  as  incident  to  the  service.  It  was  there 
asserted  that  it  was  not  only  incumbent  upon  the  plaintiff,  in 
such  cases,  to  show  freedom  from  contributory  negligence, 
but  that  it  also  dcYolved  upon  himjto  show,  by  facts,  that  the 
in jiiryjfor  .which  the^recovery  was  sought  was  not  the  result 
of^ome.  ha^Bird  of  the  service  assumed  by  those  employed 
therein ;  and  it  was  held,  under  the  lacts  in  that  case,  tEat  the 
railroad  company  was  not  liable,  for  the  reason  that  the  de- 
ceased servant  had  assumed  the  risk  incident  to  the  use  of  the 
imblocked  switch. 

In  the  case  of  Sheets  v.  Chicago^  etc.y  B.  Co.y  139  Ind.  682, 
the  servant  was  killed  by  catching  his  foot  in  an  unblocked 
"switch  angle,"  and  while  in  that  situation  was  run  over,  and 
killed,  by  a  car  which  he  was  attempting  to  couple.  It  was 
alleged  in  the  complaint  that  the  deceased  did  not  know,  and 
had  no  means  of  knowing,  that  the  angle  or  frog  in  question 
was  not  blocked;  that  at  no  time  while  in  the  service  of  the 
railroad  company  did  he  have  the  means  or  opportunity  to  in- 
spect the  angle  or  frog  in  question,  and  thereby  discover  the 
defect;  that  at  the  time  of  the  accident,  the  ground  was  cov- 
ered with  snow  so  that  it  was  impossible  to  discover  the  ab- 
sence of  the  block.  The  complaint  was  held  upon  demurrer 
to  be  insufficient  to  entitle  the  plaintiff  to  a  recovery,  and,  in 
the  course  of  the  opinion,  Dailey,  J.,  speaking  for  the 
court,  said:  "The  duties  of  a  brakeman  include  the  handling 
of  switches,  and  the  coupling  and  switching  of  cars,  and  in 
the  performance  of  these  duties,  he  could  readily  learn  if 
blocks  had  been  provided  to  lessen  the  danger  of  the  ser\ace. 
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The  danger  incident  to  an  unblocked  frog  or  switch  is  in  no 
sense  a  latent  one.  On  the  contrary,  it  must  be  obvious  to 
the  most  casual  inspection.  Any  man  of  mature  years  must 
know  that  if  he  puts  his  foot  into  an  acute  angle  formed  by 
two  converging  lines  of  rail,  there  will  be  danger  of  his  foot 
being  caught  or  held  thereby.'^ 

It  was  held,  in  that  case,  that  the  employe  assumed  the 
risk  incident  to  the  unblocked  frogs  and  switches  of  the  rail- 
road company  in  whose  service  he  was  engaged  as  a  brakeman 
at  the  time  of  the  accident.  The  holding  in  that  appeal,  under 
the  facts,  which  presented  a  stronger  case  in  favor  of  the 
plaintiff  than  do  those  in  the  case  at  bar,  is  virtually  decisive 
that  there  can  be  no  recovery  in  this  action. 

The  danger  of  the  unblocked  rail  in  this  case,  in  the  light 
of  the  facts,  is  certainly  shown  to  have  been  open  and  obvious 
to  all, and  the  deceased  had  many  opportunities  to  see  it;  and, 
under  a  well  settled  doctrine  heretofore  mentioned,  it  must 
be  presumed  that  he  saw  what  he  might  have  seen  had  he 
looked,  and  there  can  be  no  escape  from  the  conclusion  that, 
by  his  continuation  in  the  service,  he  assumed  the  risk  or 
hazard  which  resulted  in  his  lamentable  death. 

For  the  reasons  stated,  the  facts  set  out  in  the  special  ver- 
dict do  not  entitle  appellee  to  a  judgment  against  appellant. 
"We  have  also  considered  the  evidence  and  it  may  be  said 
upon  no  view  thereof  can  a  recovery  by  the  appellee  be  sus- 
tained. The  judgment  is  reversed,  and  the  cause  remanded 
to  the  lower  court,  with  instructions  to  sustain  appellant's 
motion  for  judgment  in  its  favor  on  the  special  verdict. 
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Allen  v.  The  Studebaker  Brothers  Manufac- 
turing Company  et  al. 

[No.  18,581.    Filed  April  6,  1899.] 

PXiEADiNa.  —  Ansioer.  —  Verification.  —  Harmlesa  Error,  —  Plaintiff 
brought  suit  to  foreclose  a  mortgage  executed  by  defendants,  and 
also  certain  mortgages  executed  by  defendants'  grantors  upon  the 
same  property,  the  payment  of  which  had  been  assumed  by  de- 
fendants as  a  part  consideration  for  the  sale  of  the  property  to  thr^m. 
Defendants  filed  an  unverified  answer,  alleging  the  invalidity  of  the 
sale  to  them  and  the  consequent  want  of  consideration  for  their 
promise  to  pay  their  grantors'  debts.  Hdd,  since  such  answer 
could  have  been  stricken  out  on  motion  by  reason  of  its  failure  to 
comply  with  section  867  Bums  1894,  requiring  such  a  pleading  to 
be  verified,  that  sustaining  a  demurrer  thereto  was  harmless,  if 
error,  as  the  correct  result  was  reached,    pp,  406-411. 

Same. — Ansioer, — Estoppel. — Defendants  cannot  avoid  the  payment 
of  the  debts  of  a  corporation  assumed  by  them  in  the  purchase  of 
property  as  part  of  the  purchase  money  thereof  on  the  ground  that 
the  deed  to  them  was  invalid  and  conveyed  no  title,  where  they 
were  in  possession  of  the  property,  without  objection,  claiming  to 
own  the  same,  had  made  valuable  improvements  thereon,  and  exe- 
cuted a  mortgage  upon  same  to  plaintiff  to  secure  such  purchase 
money,    pp.  406-411. 

Appeal  and  Error. — Exception. — Judgment. — ^An  assignment  that 
the  court  erred  in  rendering  judgment  in  favor  of  a  party  who  had 
neither  complaint  nor  cross-complaint  upon  which  to  base  the  judg- 
ment presents  no  question  on  appeal,  where  no  objection  or  excep- 
tion was  made  to  the  rendition  thereof  in  the  court  below,  ppj^llj^t. 

From  the  Grant  Circuit  Court     AfjUrmed. 

John  A.  Rerseyy  for  appellant. 
//.  J.  PauluSy  for  appellees. 

MoNKB,  C.  J. — This  action  was  brought  by  "The  Stude- 
baker Brothers  Manufacturing  Company,"  against  its  co-ap- 
pellees and  appellant  to  foreclose  three  mortgages  on  real  and 
personal  property,  and  to  recover  judgment  on  the  notes  se- 
cured thereby. 

The  complaint  of  the  plaintiff  below  was  based  upon  five 
promissory  notes,  and  the  mortgages  given  to  secure  the  same. 
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The  notes  and  two  of  the  mortgages,  one  on  real,  and  the 
other  on  personal  property,  were  executed  by  the  appellee, 
The  Studebaker  VonBehren  J^Ifg.  Company. 

It  is  averred  in  the  complaint  in  substance,  among  other 
things,  that  in  January,  1893,  said  Studebaker  VonBehren 
Manufacturing  Company,'  by  deed,  sold  and  conveyed  all  of 
its  property,  real  and  personal,  being  the  same  real  and  per- 
sonal property  described  in  said  mortgages,  to  appellant  and 
Clement  W.  Studebaker,  as  partners,  who,  as  a  part  of  the 
consideration  for  said  property,  assumed  and  promised  to  pay 
the  indebtedness  of  the  said  corporation,  including  the  in- 
debtedness secured  by  said  mortgages;  that  afterwards,  in 
August,  1893,  said  appellant  and  Clement  W.  Studebaker, 
doing  business  under  the  firm  name  of  Studebaker  and  Allen, 
executed  to  said  plaintiff  below  a  mortgage  on  all  of  said  real 
and  personal  property  described  in  the  mortgages  aforesaid, 
as  an  additional  security  for  the  indebtedness  of  said  Stude- 
baker VonBehren  Mfg.  Co.  secured  by  said  two  mortgages, 
and  that  in  said  mortgage  so  executed  by  said  firm,  it  was  re- 
cited that  said  firm  composed  of  appellant  and  said  Clement 
W.  Studebaker  had  assumed  the  payment  of  the  indebtedness 
secured  by  said  two  mortgages  executed  by  said  Studebaker 
VonBehren  Mfg.  Co. 

Said  complaint  demanded  a  foreclosure  of  said  three  mort- 
gages, and  a  personal  judgment  against  the  Studebaker  Von- 
Behren Mfg.  Co.  on  said  notes,  and  against  Clement  W.  Stu- 
debaker and  appellant  on  the  assumption  and  agreement  to 
pay  the  same.  Appellees  other  than  the  Studebaker  Bros, 
Mfg.  Co.,  the  Studebaker  VonBehren  Mfg.  Co.,  and  Clement 
W.  Studebaker  were  made  defendants  in  the  court  below  as 
holders  of  mortgages  junior  to  the  three  mortgages  described 
in  tlie  complaint.  Numerous  cross-complaints  and  other 
pleadings  were  filed  and  after  issues  joined  a  trial  was  had 
resulting  in  judgments  against  the  Studebaker  VonBehren 
Mfg.  Co.,  Clement  W.  Studebaker  and  appellant  on  the  com- 
plaint, as  well  as  on  a  number  of  the  cross-complaints,  and  a 
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foreclosure  of  the  mortgages  described  in  said  several  plead* 
ings. 

The  errors  assimied  by  appellant,  and  not  waived,  are: 

(1)  The  court  e^in  aus^ai^g  the  demurrer  of  the  Stude- 
baker  Bros.  Mfg.  Co.,  the  plaintiff  below,  to  the  amended 
second  paragraph  of  appellant's  answer  to  the  complaint. 

(2)  The  court  erred  in  rendering  judgment  for  Mary  A.  Stu- 
debaker, for  the  reason  that  she  had  neither  complaint,  nor 
cross-complaint,  upon  which  to  base  such  judgment. 

The  amended  second  paragraph  of  appellant's  answer  only 
purported  to  answer  so  much  of  the  complaint  as  sought  to  re- 
cover a  personal  judgment  against  him,  on  the  assumption 
and  promise  of  Clement  W.  Studebaker  and  himself  as  part- 
ners, to  pay  the  indebtedness  secured  by  the  mortgages  sued 
upon  in  the  complaint,  as  a  part  of  the  purchase  money  for 
the  property  therein  described.  It  is  admitted  in  said 
amended  second  paragraph  of  appellant's  answer  to  the  com- 
plaint, that  appellant  assumed  and  agreed  to  pay  the  indebt- 
edness of  the  Studebaker  VonBehren  Mfg.  Co.  including  the 
indebtedness  secured  by  the  mortgages  sued  upon  in  the  com- 
plaint, as  a  part  of  the  purchase  money  for  the  property,  but 
it  is  alleged  that  the  only  consideration  there  ever  was  for 
such  undertaking  was  the  said  sawmill  property  and  plant, 
which  were  then  so  mortgaged  as  aforesaid  to  plaintiff  to  se- 
cure the  payment  of  said  indebtedness  so  sued  upon  in  said 
complaint;  and  the  defendant  and  his  codefendant  Clement 
"W.  Studebaker,  then  took  possession  of  said  property  and 
plant,  and  operated  the  same  successfully  and  continuously 
until  July  15,  1893,  and  they  applied  all  the  net  income 
thereof  to  the  improvement  and  betterment  of  said  property 
and  plant,  and  purchased  and  added  thereto  more  than 
$10,000  worth  of  new  machinery,  and  increased  the  capacity 
and  value  of  said  property  and  plant  as  a  lumber  mill  in  that 
amount,  and  said  sale  was  never  in  anv  manner  authorized  or 
ratified  by  the  directors  or  stockholders  of  said  Studebaker 
VonBehren  Mfg.  Co.,  and  said  Studebaker  VonBehren  Mfg. 
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Co.  is  still  a  corporation,  and  still  owns,  and  has  a  right  to  the 
possession  of  all  of  said  property  and  plant,  and  the  same 
never  become  the  property  of  the  defendant  and  his  code- 
fendant  Clement  W.  Studebaker  by  means  of  said  attempted 
purchase  nor  otherwise  than  their  respective  interest  therein 
as  stockholders  of  said  corporation,  *  *  *  "and  by  rea- 
son of  the  premises,  said  undertaking  to  pay  said  indebted- 
ness is  without  any  consideration,  and  the  consideration  of 
said  undertaking  has  failed." 

Giving  this  paragraph  the  construction  most  favorable  to 
appellant  it  purports  to  be  a  special  answer  of  want  of  con- 
sideration for  the  appellant's  promise  to  pay  the  debts  of  the 

pleading  seems  to  be,  that,  as  the  sale  to  said  firm  of  Stude- 
baker and  Allen  was  not  authorized  by  the  directors  or  stock- 
holders of  the  corporation,  the  deed  executed  to  them  as  al- 
leged in  the  complaipt  was  not  the  act  or  deed  of  the  corpora- 
tion, and  for  that  reason  no  title  passed  to  them  thereby,  and 
that  therefore  there  was  no  consideration  for  the  promise  to 
pay  the  debts  of  said  corporation.  In  other  words,  as  the 
complaint  alleges  that  the  sale  of  the  said  property  to  Stude- 
baker and  Allen  was  by  deed  of  the  Studebaker  VonBehren 
Mfg.  Co.,  said  amended  paragraph  of  answer  attempts  to 
deny  its  execution  by  said  corporation,  as  alleged  in  the  com- 
plaint, by  averring  that  the  sale  was  not  authorized  or  ratified 
by  the  directors  or  stockholders. 

Section  367  Burns  1894,  section  364  Homer  1897,  pro- 
vides that  *^hen  a  pleading  is  founded  on  a  written  instru- 
ment, or  such  an  instrument  is  therein  referred  to;  ♦  *  * 
such  instrument  *  ♦  *  may  be  read  in  evidence  on  the 
trial  of  the  cause  without  proving  its  execution,  unless  its  ex- 
ecution be  denied  by  pleading  under  oath  or  by  an  affidavit 
filed  with  the  pleading  denying  the  execution,  and  when  a 
written  instrument  *  *  *  is  so  pleaded  or  referred  to, 
proof  of  the  names  of  the  makers,  assignors,  obligors,  aa* 
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signees,  payees  or  obligees  shall  not  be  necessary  unless  the 
same  shall  be  denied  under  oath." 

The  deed  to  Studebaker  and  Allen  for  said  sawmill  and 
plant  is  referred  to  in  the  complaint  and  it  is  alleged  that  the 
sale  and  conveyance  of  said  property  by  said  deed  was  the 
consideration  for  the  promise  of  Studebaker  and  Allen  to  pay 
the  debts  of  said  Studebaker  VonBehreu  Mfg.  Co.  Said 
amended  second  paragraph  of  answer  also  alleges  the  same 
fact,  but  claims  in  effect  that  the  deed  that  was  executed  was 
invalid,  and  conveyed  no  title,  because  the  sale  of  said  prop- 
erty was  not  authorized  or  ratified  by  the  board  of  directors  or 
stockholders  of  said  corporation.  As  said  amended  paragraph 
of  answer  was  not  verified,  nor  an  affidavit  denying  such  exe- 
cution filed  with  such  pleading,  as  required  by  section  367, 
364,  supra,  it  could  for  that  reason  have  been  stricken  out 
on  motion. 

It  is  not  material  whether  the  objection  to  said  paragraph 
should  have  been  taken  by  motion  or  demurrer,  for  the  rea- 
son that  even  if  the  wrong  mode  was  adopted,  which  we 
do  not  decide,  as  the  correct  result  was  reached,  the  error, 
if  any,  was  harmless.  Elliott's  App.  Proc.  section  633. 
Said  demurrer  was  properly  sustained,  even  if  section 
367,  364,  was  not  in  force  and  the  contrary  rule  pre- 
vailed upon  the  subject.  It  is  not  alleged  in  said  par- 
agraph of  answer  that  said  corporation  had  ever  questioned 
the  validity  of  said  deed  or  demanded  the  possession  of  said 
property,  or  that  appellant  or  the  firm  of  which  he  was  a 
member,  the  grantees  in  said  deed,  ever  surrendered  the  pos- 
session or  offered  to  surrender  the  possession  thereof  to  said 
corporation.  On  the  contrary,  the  allegations  of  said  amended 
paragraph  of  answer  and  the  allegations  of  the  complaint,  not 
denied  by  said  paragraph,  show  that  the  firm  of  Studebaker 
and  Allen  of  which  appellant  was  a  member  took  possession 
of  the  real  and  personal  property  described  in  the  deed  of 
Studebaker  VonBehren  Mfg.  Co.  under  said  deed, — and  if 
not  averred  this  would  be  the  presumption  in  the  absence  of 


NOVEMBEK  TERM,  1898— Vol.  152.         411 

Allen  r.  Studebaker  Bros.  Mfg.  Co. 


anything  showing  to  the  contrary  (Roger  v.  PlacCj  29  Ind. 
577,  581),  and  expended  $10,000  in  adding  new  machinery 
and  otherwise  improving  the  same,  and  that  on  August  5, 
1893,  about  seven  months  after  they  had  received  the  deed 
for  said  property,  they  executed  to  the  plaintiff  below  a  mort- 
gage thereon,  including  said  improvements  and  additions  as 
additional  security  for  the  notes  sued  upon  in  the  complaint, 
which  they  had  promised  to  pay  as  a  part  of  the  considera- 
tion for  said  property.  Said  firm  was  in  the  possession  of 
said  property  under  said  deed,  claiming  to  own  the  same,  im- 
proving and  making  additions  thereto,  executing  mortgages 
thereon,  and  realizing  large  profits  therefrom,  and  in  all  re- 
spects treating  said  property  as  their  own,  and  so  far  as  the 
allegations  of  said  paragraph  of  answer  show,  this  was  with- 
out objection  or  claim  from  said  corporation,  a  codefendant 
in  the  court  below,  or  any  one  else.  The  facts  alleged  in  said 
paragraph  do  not  show  either  a  want  or  failure  of  considera- 
tion for  the  promise  of  appellant  and  his  partner.  Under 
such  circumstances  appellant  cannot  relieve  the  firm  of  which 
he  was  a  member,  from  the  payment  of  the  purchase  money 
therefor,  on  the  ground  that  the  deed  was  invalid  and  con- 
veyed no  title.  Wobum  v,  Ilenshaw,  101  Mass.  193,  200; 
Comsiock  v.  Smithy  26  Mich.  306;  2  Herman  on  Estop.,  sec- 
tion 1058;  Bigelow  on  Estop.  (4th  ed.)  488. 

The  error  assigned,  that  the  court  erred  in  rendering  judg- 
ment in  favor  of  Mary  A.  Studebaker,  presents  no  question 
for  our  consideration.  TsTo  objection  was  made  in  the  court 
below  to  the  rendition  of  the  judgment  in  favor  of  Mary  A, 
Studebaker,  nor  was  any  exception  taken  thereto,  nor  was 
any  motion  made  to  set  aside  or  modify  or  change  it  in  any 
manner.  To  present  in  this  court  the  question,  whether  or 
not  the  personal  judgment  in  favor  of  Mary  A.  Studebaker 
against  appellant  was  correctly  rendered,  the  objection  urged 
thereto  should  have  been  properly  presented  to  the  court  be- 
low, and  that  ruling,  if  adverse  to  appellant,  should  have  been 
assigned  as  error.     Elliott's  App.  Proc,  sections  345,  346; 
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Cockrum  v.  West^  122  Ind.  372,  377,  and  cases  cited; 
Bardin  v.  Walpoky  38  Ind.  146,  150;  Smith  v.  Dodds,  35 
Ind.  452,  460;  BueU  v.  Shuman,  28  Ind.  464,  466;  Evans 
V.  StatCy  150  Ind.  651,  655-656,  and  cases  cited;  Jarrell  v. 
Bruhaker,  150  Ind.  260. 

iinding  no  available  error  in  the  record  the  judgment  ia 
affirmed. 

The  Pittsburgh,  Cincinnati,  Chicago  and  St. 

Louis  Railway  Company  v.  Hoska, 

Administratrix. 

[No.  17,848.    Filed  April  7,  1809.] 


v»  4i»  Constitutional  Law.— i2atZroac{«.— .Ernploj^ef^  Liability  Aet-^Tbm 
ii^~^  act  of  March  4,  1898,  sections  7088-7087  Bums  1894,  known  as  the 
100  865  Employers'  Liability  Act*  making  railroads  and  other  corporations, 
lis  KB  Qz<^pt  municipal  corporations,  liable  for  injuries  to  employes  re- 
jlfii  USA  suiting  from  negligence  of  co-employes,  and  prohibiting  such  oor- 
{Iftl  vi]  porations  from  entering  into  contracts  with  employes  releasing 
152  4i|  them  from  liability  to  any  employe  having  a  right  of  aotion  under 
_- — -1      the  provisions  of  said  act  is  constitutional,    p.  416. 

Railboads. — Master  and  Servant. — Employers*  LiabUity  AcL — B&- 
lease. — Voluntary  Relief  Aesociation. — Election  of  Bemedies. — ^A 
contract  entered  into  with  a  railway  voluntary  relief  association  by 
an  employe  of  a  railroad  company  agreeing  that  the  acceptance  of 
benefits  from  such  association  for  injury  or  death  should  operate  as 
a  release  of  all  claims  for  damages  against  the  railroad  company 
arising  from  such  injury  or  death,  is  not  a  release  within  the  mean- 
ing of  section  5  of  the  act  of  1803,  known  as  the  Employers'  Liability 
Act,  section  7087  Bums  1894,  prohibiting  corporations  from  enter- 
ing into  contracts  with  employes  releasing  them  from  liability  to 
any  employe  having  a  right  of  action  under  the  provisions  of  said 
act,  but  is  nothing  more  than  a  choice  between  two  sources  of  com- 
pensation, p.  416. 
AonON. — Personal  Injuries. — Death  by  Wrongful  Act. — Personal 
Representatives. — Section  285  Bums  1894  creates  a  new  and  inde- 
pendent right  of  action  in  favor  of  the  personal  representatives  of 
a  person  whose  death  was  caused  by  the  wrongful  act  of  another, 
and  does  not  confer  on  the  personal  representatives  the  same  right 
or  cause  of  action  that  would  have  vested  in  the  deceased  in  his 
lifetime  for  the  same  act  or  omission,  pp.  417-4S0. 
Railroads.— ifo»fer  and  Servant.— Voluntary  Relief  Association,'^ 
Contract. — Release. — Where  a  railroad  employe  entered  into  a  con- 
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tract  with  the  relief  department  of  the  company  to  the  effect  that 
the  acceptance  of  benefits  from  snch  department  for  injury  or  death 
should  operate  as  a  release  of  all  claims  against  the  railroad  com- 
pany arising  from  such  injury  or  death,  the  acceptance  of  benefits 
from  the  relief  department  by  his  widow,  who  was  the  sole  bene- 
ficiary named  in  the  contract,  will  not  bar  a  recoyery  for  the 
wrongful  death  of  decedent  for  the  use  of  his  child,    pp,  420,  42t. 

From  the  Clark  Circuit  Court     Affirmed. 

8.  StansifeTy  for  appellant. 

Laurent  A.  Douglass  and  (7.  B,  Harrodj  ior  appellee: 

Hadlet,  J. — This  action  is  for  the  death  of  appellee's  de- 
cedent,  who  was  a  resident  of  this  State,  and  who  died  in  the 
city  of  Louisville,  Kentucky,  of  injuries  there  received  in 
coupling  cars  while  in  the  service  of  appellant  as  a  switch* 
man,  and  leaving  surviving  him  appellee,  his  widow,  and  one 
child. 

The  complaint,  pleading  the  Kentucky  statute,  commonly 
known  as  ^^Lord  Campbell's  Act,''  and  which  in  all  material 
respects  is  similar  to  ours  upon  the  same  subject,  is  in  two 
paragraphs.  Each  paragraph  rests  upon  section  1  of  the  act 
of  1893,  approved  March  4,  1893  (Acts  1893,  p.  294),  sec- 
tion 7083  Bums  1894.  The  first  paragraph  of  the  complaint 
charges  that  the  injury  was  caused  by  and  because  of  the 
negligent  violation  by  the  engineer  of  a  rule  of  the  company 
for  his  guidance.  The  second  paragraph  charges  the  same 
things  as  to  the  engineer  and  fireman. 

Demurrers  to  each  paragraph  of  the  complaint  were  over- 
ruled. Answer  in  three  paragraphs, — ^the  first  a  general  d^ 
nial;  the  second  a  special  plea  in  bar;  and  the  third,  the  same 
SB  the  second,  pleaded  as  a  partial  defense  in  bar  of  the 
widow's  right  of  recovery.  A  demurrer  to  the  second  para- 
graph was  sustained.  Trial  on  denial  and  partial  answer,  and 
judgment  for  plaintiflF  for  $2,350  for  benefit  of  child. 

The  errors  assigned  call  in  question  the  action  of  the  court 
in  overruling  the  demurrer  to  each  paragraph  of  the  comr 
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plaint,  and  in  sustaining  the  demurrer  to  the  second  para- 
graph of  answer. 

The  second  paragraph  of  answer  sets  up  the  following 
facts:  Appellant  and  other  companies  operating  lines  west  of 
Pittsburgh,  under  the  same  general  management,  organized 
a  "voluntary  relief  department"  for  the  benefit  of  such  em- 
ployes as  might  see  fit  to  become  members;  relief  in  stipu- 
lated amount  to  be  extended  to  members  when  disabled, 
while  in  the  service,  from  sickness,  accident,  personal  fault, 
or  any  other  cause,  and,  in  case  of  death,  a  gross  sum  to  bene- 
ficiary named  by  member  in  his  application.  The  relief  fund 
is  made  up  of  contractual  contributions  by  the  members,  re- 
tained out  of  their  monthly  wages,  and  interest  from  invest- 
ments of  the  funds.  The  associated  companies  will  take  gen- 
eral charge  of  the  department,  guarantee  the  fulfilment  of 
obligations  assumed,  supply  the  necessary  facilities  for  con- 
ducting the  business  of  the  department,  and  pay  jdl  the  op- 
erating expenses  thereof,  will  take  charge  of  the  fund,  and 
be  responsible  for  its  safe-keeping;  each  of  the  associated 
companies  obligating  itself  to  contribute  its  share  of  expense 
in  the  administration  of  the  relief  department  free  of  any 
charge  or  cost  to  the  relief  fund  or  to  the  members  thereof, 
including  medical  and  surgical  assistance  to  members  in  cer- 
tain cases,  salaries  and  expenses  of  any  character,  and  guar^ 
anteeing  that  the  benefits  stipulated  for  with  its  own  employe 
members,  whether  for  disability  or  death,  shall  be  paid  in 
full.  The  stipulated  disability  and  death  benefits  are  based 
on  amount  of  monthly  contribution  by  each  member.  By  the 
mles  and  regulations  it  is  provided  that  an  employe  desiring 
to  become  a  member  must  make  written  application,  as  per 
form  in  the  rules  and  regulations,  to  the  superintendent  of 
the  relief  department,  stating  the  kind  or  kinds  of  relief,  the 
amount  to  be  donated,  naming  his  death  beneficiary,  making 
the  rules  and  regulations  a  part  of  the  application  and  con- 
tract with  his  employer  company,  if  accepted  by  the  superin- 
tendent; the  application  to  contain,  among  others,  the  follow- 
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ing  stipulation :  ''And  I  agree  that  the  acceptance  of  benefits 
from  Baid  relief  fund  for  injury  or  death  shall  operate  as  a 
release  of  all  claims  for  damages  against  said  company,  aris- 
ing from  such  injury  or  death,  which  could  be  made  by  or 
through  me,  and  that  I  or  my  legal  representatives  will  exe- 
cute such  written  instrument  as  may  be  necessary,  formally, 
to  evidence  such  acquittance."  And  the  regulations  ac- 
cepted and  made  part  of  the  application  contain  the  follow- 
ing: "Should  a  member  or  his  representative  bring  suit 
against  either  of  the  associated  companies  for  damages  on  ac- 
count of  injury  or  death  of  such  member,  payment  of  benefits 
from  the  relief  fund  on  account  of  the  same  shall  not  be  made 
until  such  suit  is  discontinued.  If  prosecuted  to  judgment  or 
compromise,  any  payment  of  judgment,  or  amount  in  com- 
promise, shall  preclude  any  claim  upon  the  relief  fund  for 
such  injury  or  death.^' 

On  the  9th  day  of  August,  1892,  the  said  Charles  Hosea, 
an  employe  of  appellant  company,  made  application  to  said 
superintendent  (copy  with  the  answer),  as  required,  and  con- 
taining the  foregoing  stipiilations,  naming  the  amount  to  be 
donated  each  month,  and  designating  his  wife,  the  said  Nora 
Hosea,  his  death  beneficiary.  On  the  Ist  day  of  September, 
1892,  the  application  was  accepted  by  the  superintendent, 
and  the  deceased  duly  notified,  and  until  his  death  the  de- 
ceased continued  in  the  service  of  said  company  and  mem- 
bership, making  his  donations  to  said  fund  as  in  the  applica- 
tion,  until  his  injury  and  death,  and,  there  being  due  said 
death  beneficiary  the  sum  of  $1,000,  the  same  was  paid  and 
accepted  by  her  out  of  said  fund,  death  having  been  caused 
by  the  injuries  mentioned  in  the  complaint.  With  respect  to 
the  complaint,  counsel  for  appellant  in  his  able  brief  says: 
*'It  not  being  questioned  that  each  paragraph  is  within  the 
meaning  of  the  statute,"  section  7083  Bums  1894,  "and  espe- 
cially so  in  view  of  the  fact  that  the  complaint,  showing  as  it 
does,  not  only  that  the  injury  was  caused  by  the  negligence 
of  fellow  servants,  but  also  that  appellant  had  promulgated 
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proper  rules,  it  is  not  deemed  necessary  further  to  set  forth 
the  substance  of  the  complaint.  If  the  statute  is  unconstitu- 
tional, the  complaint  is  bad."  No  objection  to  either  para- 
graph of  the  complaint  is  pointed  out,  except  that  both  are 
obnoxious  to  the  Constitution. 

Appellant  propounds  the  following  as  the  questions  pre- 
sented by  this  appeal: 

"(1)  Constitutionality  of  the  Employers'  Liability  Act  of 
March  4, 1893,  and  especially  the  fifth  section.  (2)  Whether 
contracts  of  the  kind  in  this  case  are  within  the  meaning 
of  section  five,  and  if  so,  whether  the  section  is  violative 
of  the  obligation  of  the  contract  in  this  case,  entered  into 
before  the  act.  (3)  Whether  acceptance  of  benefits  by  the 
death  beneficiary  of  a  deceased  employe  member  of  appel- 
lant's voluntary  relief  department,  bars  an  action  on  death." 

The  first  question  propounded  has  been  decided  by  this 
court  adversely  to  appellant's  contention  in  the  case  of  PUts- 
burghj  etCj  R.  Co.  v.  Montgomery^  antey  1.  The  question  had 
full  consideration  in  that  case,  and  we  are  content  with  the 
conclusion  there  arrived  at. 

The  first  branch  of  the  second  proposition,  namely, 
whether  contracts  of  the  kind  in  this  case  are  within  the 
meaning  of  section  five  of  the  act  of  March  4,  1893,  has  also 
recently  received  consideration  by  this  court  in  the  case  of 
Pittsburgh,  etc.,  B.  Co.  v.  Moore,  Adm.,  antey  846.  The  con- 
tract reviewed  in  the  Moore  case  is  identical  in  terms  with  the 
contract  pleaded  in  the  second  paragraph  of  answer  in  this 
case,  and  in  the  former  we  held  that  the  contract  was  not  one 
to  release,  or  relieve,  the  railroad  company  from  future  liabil- 
ity, but  a  contract  that,  in  the  event  of  injury,  the  injured 
party  would  then,  after  injury,  elect  between  two  sources  of 
compensation,  and  that  his  election  of  one  would  preclude  his 
rights  to  the  other;  and  hence  the  contract  was  one  not  for- 
bidden by  section  five  of  said  act,  and  must  be  considered, 
and  its  validity  determined,  in  the  same  manner  as  if  the  act 
of  1893  had  not  been  adopted.     We  adhere  to  the  views  ex- 
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pressed  in  the  Moore  case,  and  it  would  therefore  be  a  need- 
less waste  of  effort  to  consider  the  constitutional  question 
presented  upon  the  fifth  section  of  said  act 

The  complaint  discloses  that  the  decedent  left  surviving 
him  the  plaintiff^  his  widow,  and  one  child.  The  second  par- 
agraph of  the  answer  is  pleaded  in  bar  of  the  action,  and  ap- 
pellant's learned  counsel,  in  his  able  and  ingenious  brief, 
earnestly  insists  that  the  widow's  acceptance,  as  the  sole  ben- 
eficiary named  in  her  deceased  husband's  application  to  and 
contract  with  the  relief  department,  of  the  death  benefit,  re- 
leased all  right  and  cause  of  action  against  appellant  for 
wrongfully  causing  the  death  of  her  husband,  his  insistence 
being  that  death,  under  the  provisions  of  section  284  Bums 
1894,  section  283  Homer  1897,  does  not  create  a  new  or  in- 
dependent cause  or  right  of  action,  but  only  continues,  to  his 
personal  representative,  the  right  or  cause  of  action  vested  in 
the  intestate  before  his  death;  that  the  paramount  thing  for 
which  damages  may  be  recovered  is  the  same,  whether  the 
recovery  is  by  the  intestate  in  his  lifetime,  or  by  his  personal 
representative  after  his  death;  and  'Hhe  action,  whether  for 
injury  or  death,  being  bottomed  on  the  same  wrong,  it  fol- 
lows that  the  power  to  contract  in  regard  to  the  injury  car- 
ries with  it  the  right  to  contract  with  regard  to  death  as  a  re- 
sult of  the  injury."  If  we  could  accept  the  premise  as  sound, 
we  could  approve  the  logic.  But,  if  the  premise  is  false,  the 
conclusion  fails. 

It  is  conceded  that  the  death  statute  of  Kentucky,  pleaded 
with  the  complaint,  is  similar,  in  effect,  to  our  section  284, 
suprtty  and  appellant  confines  the  discussion  to  the  interpreta- 
tion that  should  be  placed  upon  the  latter  statute.  Section 
284  reads  as  follows:  "Where  the  death  of  one  is  caused  by 
the  wrongful  act  or  omission  of  another,  the  personal  repre- 
sentatives of  the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have  maintained  an  ac- 
tion, had  he  lived,  against  the  latter  for  an  injury  for  the 
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same  act  or  omission.  The  action  must  be  commenced  within 
two  y^rs.  The  damages  cannot  exceed  ten  thousand  dollars, 
and  must  inure  to  the  exclusive  benefit  of  the  widow  and  chil- 
dren^ if  any,  or  next  of  kin,  to  be  distributed  in  the  same 
manner  as  personal  property  of  the  deceased." 

It  is  beyond  controversy  that  at  common  law  a  cause  of  ac- 
tion arising  out  of  an  injury  to  the  person  died  with  the  death 
of  either  party,  and  that  whatever  cause  or  right  of  action  is 
now  maintainable  exists  by  virtue  of  the  statute.  The  right 
is  of  legislative  origin,  and  in  its  creation  the  legislature  had 
the  power  to  provide  for  whose  benefit  it  should  exist,  and  the 
terms  and  conditions  upon  which  it  can  be  maintained.  There 
appears  no  warrant  in  the  statute  for  the  assertion  that  it  was 
the  legislative  intent  to  keep  alive  the  cause  or  right  of  action 
vested  in  the  intestate.  It  is  true  that  the  right  of  action 
provided  by  the  statute  must  rest  upon  the  same  wrongful 
act  or  omission,  and  be  tested  and  established  by  the  same 
facts  and  rules  of  evidence;  that  is  to  say,  if  the  facts  sup- 
ported an  action  in  the  intestate  against  the  defendant  for  a 
wrongful  act  or  omission,  and  he  did  not  or  could  not  avail 
himself  of  it,  upon  his  death  therefrom  the  statute  gives  an 
action  for  the  same  cause  to  his  representative  for  the  use  of 
his  widow  and  children.  OhiOy  etc.y  E.  Co.  v.  Tindall,  13  Ind. 
366,  369;  Louisville,  etc.y  B.  Co.  v.  Thompson^  107  Ind. 
442,  444. 

But,  even  if  the  actions  are  grounded  upon  the  same  wrong, 
it  is  more  reasonable  and  logical  to  hold  that  the  intent  of  the 
legislature  was  to  create  a  new  and  independent  right  of  ac- 
tion upon  the  failure  of  another  for  the  same  wrong;  that  is, 
in  cases  where  the  damage  resulting  from  the  wrong  is  trans- 
ferred to  others.  By  this  enactment,  it  was  the  obvious  pur- 
pose of  the  legislature  to  prevent  the  wrongdoer  from  escap- 
ing the  civil  consequences  of  his  act  in  a  case  where  his  wrong 
reaches  the  degree  of  causing  death. 

The  statute  expressly  recognizes  that,  when  death  ensues 
from  a  wrongful  act,  the  next  of  kin  are  the  persons  danmi- 
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fied,  and  the  action  is  given  to  compensate  them  for  the  dam- 
ages sustained  thereby.  In  no  sense  can  the  action  given  by 
statute  be  said  to  be  the  same  as  that  resting  in  the  intestate 
before  his  death,  further  than  that  the  source  is  the  same.  In 
the  former  the  right  comes  by  the  common  law;  in  the  latter 
by  statute.  In  the  former  the  elements  of  damage  that  were 
recoverable  were  for  bodily  pain  and  suffering,  loss  of  time 
and  health,  and  expenses  incurred  in  providing  medical  at- 
tendance, and  nursing;  in  the  latter  the  damages  are  confined 
to  pecuniary  loss.  To  the  widow  is  allowed,  for  example,  the 
amount  of  damages  sustaitied  by  her  in  the  loss  of  such  sup- 
port as  she  was  receiving,  and  was  likely  to  receive,  from  her 
husband,  to  be  measured  by  his  present  and  prospective  earn- 
ings, less  the  sum  required  for  his  personal  support  and  other 
family  obligations.  To  his  child  is  allowed,  not  only  for  the 
loss  of  his  support  during  infancy,  but  also  for  the  loss  of 
parental  care  and  training  for  the  duties  of  active  life. 
Boardy  etc.^  v.  Legg^  Adm.^  93  Ind.  523,  529,  and  cases  cited. 
In  the  former  the  recovery  inured  to  the  benefit  of  the  in- 
jured party;  in  the  latter  the  recovery  is  for  the  exclusive 
benefit  of  the  widow  and  child,  no  part  of  it  going  to  the 
intestate's  estate. 

The  fact  that  the  action  is  lodged  in  the  personal  repre- 
sentative of  the  deceased  furnishes  no  valid  ground  for  argu- 
ment. As  the  action  inures  to  the  benefit  of  the  widow  and 
children,  and,  upon  their  failure,  to  the  next  of  kin,  it  may 
often  be  found  impracticable  for  all  the  beneficiariesto joinas 
plaintiffs;  and  doubtless,  as  a  matter  of  convenience,  the  leg- 
islature provided  a  trustee  for  them  in  the  personal  represent- 
ative of  the  decedent. 

We  therefore  conclude  that  section  284  Bums  1894, 
should  be  construed  as  creating  a  new  and  independent  right 
of  action  for  the  use  of  the  next  of  kin,  its  validity  to  be  tested 
by  the  right  of  the  intestate  to  maintain  an  action  for  the 
same  wrong,  had  he  lived.  This  view  finds  support  in  the  fol- 
ing  authorities:     Burns,  Adm.,  v.  Grand  Rapids,  etc,  R. 
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Co.,  113  Ind.  169,  171;  Hamiltony  Adm.,  v.  JaneSy  Adm.y 
125  Ind.  176;  Elliott's  Railroads,  section  1361;  Pyniy  Adm.y 
V.  Oreat  Northern  R.  Co.,  4  Best  &  S.  396;  Hannay  Adm.y 
V.  Jejfersonville  B.  Co.y  32  Ind.  113;  Hilliker  v.  Citizens 
St.  B.  Co.y  antcy  86. 

The  case  of  Hecht  v.  OhiOy  etc.y  B.  Co.y  132  Ind.  507,  is 
urged  upon  us  as  declaring  a  different  interpretation  of  the 
statute.  We  cannot  accept  this  case  as  an  authority  upon  the 
question  we  have  here.  The  question  before  the  court  in  the 
Hecht  case  was  entirely  different,  and  rested  upon  entirely 
different  grounds.  The  intestate,  in  his  lifetime,  had  success- 
fully prosecuted  an  action  for  his  injuries,  and  had  received 
payment  of  the  judgment,  and  had  thereby  extinguished  his 
right  of. action  before  his  death;  and  the  question  there  con- 
sidered and  decided  by  the  court  was  that  the  intestate,  hav- 
ing exhausted  his  right  of  action  by  a  recovery  of  all  the 
damages  resulting  from  the  wrongful  act,  could  not  have 
maintained  another  action  therefor  had  he  lived,  and  hence 
no  action  accrued,  under  the  statute,  for  the  use  of  his  widow 
and  children.  If  we  construe  the  language  of  the  court  in 
the  light  of  the  question  under  consideration,  we  are  unable 
to  find  anything  in  support  of  appellant's  contention  that  the 
cause  or  right  of  action  conferred  upon  the  personal  represen- 
tative of  the  deceased  is  the  same  right  or  cause  of  action  that 
was  vested  in  the  deceased  in  his  lifetime.  The  court  ex- 
pressly says  on  page  512  of  the  Hecht  case  that  ^'it  is  true 
in  a  certain  sense  that  section  284  Bums  1894,  gives  a  new 
right  of  action  in  favor  of  the  widow  and  children."  It 
follows,  therefore,  that  whatever  may  be  said  with  respect  to 
the  power  of  the  intestate  to  contract  away  his  right  of  action 
against  the  appellant,  he  surely  had  no  power  to  bargain 
away  his  family's  right  of  action  given  by  statute  against  the 
one  wrongfully  causing  his  death. 

The  widow,  as  beneficiary,  accepted  the  death  benefit  of 
$1,000,  and  released  appellant  from  liability.  But  her  re- 
lease in  no  way  affected  the  rights  of  the  decedent's  child. 
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She  could  release  only  what  she  was  entitled  to.  Pittsburgkj 
etc.j  R.  Co,  V.  MoorCy  Adm.j  antCy  345.  She  sues  in  her  rep- 
resentative capacity,  as  well  for  the  child  as  for  herself  as 
widow. 

The  second  answer  is  pleaded  in  bar  of  the  whole  action, 
and  is  only  sufficient  as  to  a  part  The  demurrer  thereto 
was  properly  sustained.  Appellant's  counsel  suggests  an  ex- 
traterritorial question,  namely,  whether  the  sufficiency  of  the 
complaint  is  to  be  determined  by  the  laws  of  this  State,  or 
Kentucky,  where  the  accident  and  death  occurred.  But  he 
has  not  argued  the  question  in  his  brief  and  we  must,  there- 
fore, deem  it  to  be  waived.  Western  Uniony  etc.,  Co.  v. 
KilpatricJcy  97  Ind.  42,  49;  Fairbanks  v.  Meyers^  98  Ind. 
92;  Kennell  v.  Smithy  100  Ind.  494;  Daniels  v.  McOinniSy 
Adm.y  97  Ind.  549. 

Finding  no  available  error  in  the  record,  the  judgment 
should  be  affirmed.     Judgment  affirmed. 


The  Pittsburgh,  Cinginnati,  Chicaoo  and  St. 
Louis  Railway  Company  v.  Beck. 

[No.  18.285.    FUed  April  7, 1899.] 

PLBADiNa. — Complaint  for  Damages  for  Wrongful  Appropriation  of 
Real  Estai€,^lu  an  action  against  a  railroad  company  for  the 
wrong^ol  appropriation  of  certain  lands,  a  complaint  alleging  that 
plaintiff  is  the  owner  in  fee,  and  was  in  peaceable  possession  under 
claim  of  title  of  described  lands  of  a  certain  Talue,  and  that  de- 
fendant wrong^ull  J  appropriated  such  lands  to  its  own  use,  where- 
by damages  were  sustained  by  plaintiff,  for  which  damages  judg- 
ment is  demanded,  states  a  cause  of  action  sufficient  to  withstand  a 
demurrer,    p.  k2J^ 

Pbacticb. — Complaint  for  Wrongful  Appropriation  of  Land, — Motion 
to  Strike  Out. — In  an  action  against  a  railroad  company  it  is  not 
error  to  refuse  to  strike  from  the  complaint  an  averment  that  in  the 
use  by  the  railroad  company  of  the  switch  or  side-track  constructed 
by  it  on  the  land  appropriated,  **  a  great  noise  was  kept  up,  and  that 
such  use  occasioned  confusion  and  detriment  to  the  plaintiff." 
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>  

Practice. — Overruling  Motion  to  Strike  Out. — When  Harmless. — The 
refusal  of  the  court  to  strike  out  a  part  of  a  complaint  alleging 
that  damages  resulted  from  particular  facts  is  harmless,  where  the 
special  verdict  returned  by  the  jury  shows  that  no  damages  were 
allowed  on  that  account    p.  424, 

Same.  —  Motion  to  Paragraph  Complaint  —  Wlien  Properly  Over- 
ruled.— A  motion  to  separate  complaint  into  paragraphs  is  properly 
overruled,  where  but  a  single  cause  of  action  is  stated,    p.  4J4. 

Appeal. — Error  in  Overruling  Motion  to  Paragraph  —When  Harm- 
less.— Error  in  overruling  a  motion  to  require  complaint  to  be  sep- 
arated into  paragraphs  is  not  reversible  unless  it  appears  that  the 
appellant  has  been  deprived  of  some  substantial  right,    p.  4^4- 

Same. — Special  Verdict, — Weight  of  Evidence. — Where  a  special  ver- 
dict is  returned,  and  a  new  trial  is  demanded  on  the  ground  that 
the  verdict  is  not  sustained  by  sufficient  evidence,  such  special  ver- 
diet  is  entitled  to  the  same  presimiptions  in  its  favor  as  are  extended 
to  a  general  verdict.  The  Supreme  Court  will  not  weigh  the  evi- 
dence, nor  attempt  to  decide  a  conflict  in  the  testimony,    p.  4^7. 

Deed. —  How  Premises  Sought  to  be  Described  May  be  Identified  — 
For  the  purpose  of  identifying  the  premises  sought  to  be  described 
reference  may  be  had  to  other  conveyances,  plats,  lines,  or  records, 
well  known  in  the  neighborhood,  or  on  file  in  public  offices,  p.  4^'S. 

EviDEKCE.— Deed. — Description. — Reference  to  Addition  of  Town, — 
Where  a  deed«  introduced  in  evidence  for  the  purpose  of  locating  a 
particular  piece  of  land,  locates  the  starting  point  of  the  descrip- 
tion of  the  land  by  reference  to  an  addition  to  a  town,  it  is  not  nec- 
essary to  introduce  in  evidence  the  plat  of  the  addition,  the  exist- 
ence and  location  of  which  is  not  in  dispute,    p.  4^9. 

Adverse  Possession. — Erection  and  Maintenance  of  Telegraph  Line 
by  Railroad  Company.— The  erection  of  a  line  of  telegraph  poles, 
and  the  maintenance  and  use  of  a  telegraph  line  along  the  same  by 
a  railroad  corporation,  in  the  absence  of  other  evidence  of  the  in- 
tention of  the  railroad  company  to  appropriate  the  strip  of  land 
between  the  telegraph  poles  and  the  right  of  way  of  the  company, 
are  not  sufficient  to  authorize  the  conclusion  that  the  interjacent 
strip  of  land  has  been  appropriated  by  the  railroad  corporation,  so 
as  to  give  the  corporation  title  thereto  after  twenty  years,   p.  420. 

AffkjlL  and  Error. — Special  Verdict. — Improper  Interrogatory. — 
Harmless  Error.-^Where  a  question  and  the  answer  thereto  in  a 
special  verdict  are  improper,  the  error,  if  any,  is  harmless  if  the 
verdict  is  sufficient  regardless  of  such  question  and  answer. ,  p.  430. 

Same. — Special  Verdict. — When  Party  Cannot  be  Heard  to  Complain 
of  Answer  to  Interrogatory. — A  party  cannot  be  heard  to  complain 
of  an  answer  which  is  directly  responsive  to  a  question  submitted 
by  him  in  a  special  verdict,  jyp.  4^30,  4^1. 
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Deed. — Mistake. — Correction. — Where  a  mistake  was  made  in  a  deed, 
a  deed  of  correction  and  confirmation  relates  back  to  the  time  of 
the  original  conveyance,  no  new  rights  having  intervened,    p.  4^1, 

From  the  Grant  Circuit  Court.     Affirmed. 

N.  0.  Ross  and  G.  E.  RosSy  for  appellant. 
A.  E.  Steele  and  «7.  A.  Kersey y  for  appellee. 

DowLmo,  J. — Action  by  appellee  against  appellant  for 
damages  occasioned  by  the  wrongful  appropriation  of  a  strip 
of  land  claimed  by  appellee.  Demurrer  to  complaint  over- 
ruled. Motions  to  strike  out  parts  of  complaint,  and  to 
separate  complaint  into  paragraphs,  overruled.  Answer  in 
tivo  paragraphs:  The  first  being  a  general  denial,  and  the 
second  a  special  plea  of  twenty  years  occupancy  by  appellant 
and  its  predecessor  and  grantor,  the  Union  and  Logansport 
Eailroad  Company,  adversely  and  under  claim  of  title.  Be- 
ply:  (1)  denial;  and  (2)  that  appellant  and  its  predecessors 
and  grantors  never  had  possession  beyond  twelve  feet  from 
the  middle  of  the  railroad,  in  the  direction  of  appellee's  land. 
Trial  by  jury,  special  verdict  at  requesjk  of  appellant,  and 
judgment  thereon.  Upon  the  motion  of  appellant,  the  judg- 
ment first  rendered  and  entered  was  so  modified  as  to  show 
that  the  sum  recovered  was  for  damages  sustained  by  appel- 
lee bv  reason  of  the  appropriation  of  the  strip  of  land  de- 
scribed in  the  judgment,  and  on  account  of  the  consequent 
injury  to  the  adjoining  lands  of  the  appellee.  Motions  for  a 
new  trial  by  appellant,  and  for  judgment  in  its  favor  on  the 
ppecial  verdict.  Both  motions  were  overruled.  Exceptions 
to  the  several  rulings  of  the  court  were  reserved. 

The  errors  assigned  and  discussed  by  counsel  for  appellant 
are,  (1)  the  overruling  of  the  demurrer  to  the  complaint; 
(2)  the  overruling  of  the  motion  to  strike  out  parts  of  the 
complaint;  (3)  the  overruling  of  the  motion  to  separate  the 
complaint  into  paragraphs;  (4)  the  overruling  of  the  motion 
for  a  new  trial;  (6)  the  overruling  of  appellant's  motion  for 
judgment  on  the  special  verdict;  and  (6)  the  decision  of  the 
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court  in  rendering  judgment  on  the  q[>ecial  verdict  in  favor 
of  the  appellee. 

The  complaint  is  by  no  means  a  model  of  good  pleading, 
but  it  states  that  the  plaintiff  is  the  owner  in  fee  of  the  land 
described,  and  that  he  was  in  the  peaceable  possession  thereof 
under  claim  of  title ;  it  alleges  the  value  of  the  land,  and  its 
wrongful  appropriation  by  appellant;  and  it  charges  that  ap- 
pellee sustained  damages  thereby,  for  which  damages  judg- 
ment is  demanded.  This  statement  of  facts  is  sufficient  to 
withstand  a  demurrer,  and  the  ruling  of  the  court  thereon 
was  correct. 

There  was  no  available  error  in  overruling  the  motion  to 
strike  out  that  part  of  the  complaint  which  alleged  that,  in 
the  use  by  the  railway  company  of  the  switch  or  side-track 
constructed  by  it  on  the  strip  appropriated,  "a  great  noise  was 
kept  up,  and  that  such  use  occasioned  confusion  and  detri- 
ment to  the  plaintiff''  in  the  possession  and  enjoyment  of  his 
adjoining  property.  It  is  said  in  Oilly  Aud.y  v.  Stofe,  ex  rd.^ 
72  Ind.  266,  that  ''this  court  has  never  reversed  a  judgment 
because  of  the  refusal  of  the  lower  court  to  strike  out  of  a 
pleading  immaterial  matter  or  surplusage."  In  Petree  v. 
Brotherton^  133  Ind.  692,  the  decision  goes  still  further,  and 
declares  that  ''it  is  well  settled  that  a  judgment  will  not  be 
reversed  on  account  of  the  failure  of  a  court  to  sustain  a  mo- 
tion to  strike  out  parts  of  a  complaint.  Elliott's  App.  Proc. 
section  639."  See  also  cases  collected  in  2  Woollen's  Ind. 
Digest,  16472a.  In  the  present  ease  the  ruling  was  not  only 
correct,  but  it  was  harmless,  as  the  special  verdict  shows  that 
no  damages  were  allowed  on  account  of  such  noise  and  con- 
fusion. 

The  motion  to  separate  the  complaint  into  paragraphs  was 
properly  overruled.  A  single  cause  of  action  was  stated,  and 
there  was  no  ground  for  the  motion.  Even  if  erroneous,  such 
ruling  would  not  have  authorized  a  reversal,  unless  it  ap- 
peared that  the  appellant  had  been  deprived  of  some  substan- 
tial right.     Section  401  Burns  1894;  Wabashj  eic,  R.  Co. 


NOVEMBER  TERM,  1898— Vol.  153.         426 
Pittsburgh,  eta,  B.  Co.  v.  Beck. 

V.  RooJeer^  90  Ind.  581;  Bear  v.  Knawles,  86  Ohio  St.  48; 
Goldberg  v.  Utley^  60  N.  Y.  427. 

We  are  next  asked  to  reverse  the  judgment  on  the  ground 
that  the  evidenee  is  insufficient  to  sustain  the  special  verdict. 

The  facts  found  by  the  verdict  may  be  summarized  as  fol- 
lows: 

Appellee  is  the  owner  of  the  tract  of  land  described  in  the 
complaint,  beginning  125  feet  south  of  the  south  line  of 
Clark  Wilcutt's  addition  to  the  town  of  Marion,  in  Grant 
county,  Indiana;  running  thence  west  to  the  northeast  line  of 
appellant's  railroad;  thence  in  a  southeasterly  direction,  on 
said  northeast  line  of  said  railroad,  to  the  west  line  of  Bran- 
son street ;  thence  north  to  the  place  of  beginning,  being  part 
of  the  northeast  fractional  quarter  of  section  seven,  township 
twenty-four,  range  eight,  in  said  county.  He  acquired  his 
title  in  1886  by  purchase  from  one  David  Homer,  who  put 
appellee  in  possession  of  the  land.  Possession  was  held  con- 
tinuously by  appellee  until  May  28,  1892,  when  appellant 
took  possession  of  a  strip  thereof,  of  the  average  width  of 
twenty  feet  by  183  feet,  off  the  southwest  side  of  said  land. 
A  misdescription  in  the  deed  executed  by  Homer  was  cor- 
rected in  an  action  in  the  Grant  Circuit  Court,  and  a  deed 
of  correction  was  executed  to  appellee  by  a  commissioner,  in 
pursuance  of  the  order  of  the  court.  The  land  fronts  toward 
the  east,  and  abuts  on  Branson  street,  and  on  the  eastern  part 
thereof,  on  Branson  street,  there  are  five  buildings,  used  as 
business  houses,  the  rear  ends  of  which  extend  westward, 
toward  appellant's  railroad.  Appellees's  land,  so  occupied, 
extends  westward  from  Branson  street  to  a  line  seven  (7)  feet 
from  the  center  of  the  main  track  of  appellant's  railroad; 
said  railroad  running  from  the  southeast  to  the  northwest, 
from  Branson  street  to  Adams  street,  in  Marion,  and 
adjoining  plaintiff's  land  on  the  south  side  thereof.  Appel- 
lant, with  its  corporate  predecessors  owned  and  operated  a 
railroad  from  Branson  to  Adams  street,  running  as  afore- 
said, for  more  than  twenty  years,  prior  to  May  28,  1892,  to 
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the  width  of  fourteen  (14)  feet  only.  The  center  of  the 
main  track  is  the  center  of  appellant's  right  of  way.  UntQ 
May  28, 1892,  there  was  an  open  passage  way,  between  twen- 
ty and  thirty  feet  in  width  and  183  feet'in  length,  on  appel- 
lee's land  on  the  southwest  side  thereof,  adjoining  appellant's 
railroad.  It  had  been  left  open  by  appellee  for  the  purpose 
of  obtaining  a(^cess  with  drays  and  other  vehicles  to  the  rear 
of  his  said  buildings,  to  load,  unload,  and  remove  goods 
and  materials  used  and  dealt  in  by  the  persons  carrying  on 
business  upon  the  said  premises  and  said  passageway  was 
necessary  for  that  purpose.  Said  passageway  had  remained 
unobstructed  until  May  28,  1892,  when,  without  appellee's 
knowledge,  before  daylight  in  the  morning,  appellant  en- 
tered upon  and  took  possession  of  said  strip  and  passage- 
way, and  constructed  thereon  a  side-track  extending  the 
whole  length  thereof,  parallel  with  its  main  track.  The  aide- 
track  so  constructed  partially  obstructs  said  passageway,  and 
ever  since  said  28th  day  of  May,  1892,  appellant  has  held 
possession  of  the  strip  of  land  so  taken,  and  has  used  it  as  a 
part  of  its  railroad.  The  property  of  appellee  adjoining  the 
strip  of  land  so  taken  and  used  is  damaged  by  such  appropria- 
tion and  use  to  the  amount  of  $200,  and  the  value  of  the  land 
taken  by  appellant  is  $600. 

The  Union  and  Logansport  Railroad  was  operated  in  1867, 
and  such  road  has  been  operated  by  said  company  and  by  ap- 
pellant ever  since.  The  main  track  of  this  railroad  ire- 
mains  where  it  was  first  laid.  On  the  28th  day  of  May,  1892, 
a  side-track  extended,  northwestwardly,  across  Branson  street, 
and  connected  with  the  main  track  between  Adams  and 
Branson  streets,  and  it  was  there  before  1886.  A  line  of  tele- 
graph poles  was  maintained  along  the  northeast  line  of  the 
land  in  controversy  prior  to  May  28,  1892,  over  which  line 
wires  were  strung,  forming  a  telegraph  line,  which  was  con- 
stantly used  by  appellant  in  operating  its  said  railroad.  The 
new  side-track  complained  of  was  constructed  between  said 
line  of  telegraph  poles  and  the  main  track  of  appellant's  rail- 
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road.  Appellant's  railroad^  as  constructed  between  Branson 
and  Adams  streets,  was  maintained  and  operated  more  than 
twenty  years  before  May  28,  1892.  The  value  per  foot  on 
Branson  street  (extending  back  183  feet)  of  the  land  on 
which  the  new  track  was  built  was  $30  on  May  28,  1892. 
There  is  land  between  the  new  side-track  and  appellee's 
buildings  of  sufficient  width  for  the  passage  of  a  wagon  and 
team.  Nothing  is  allowed  to  appellee  on  account  of  the  noise 
and  confusion  incident  to  the  use  of  the  new  side-track  by  ap- 
pellant. The  land  in  controversy  was  used  by  the  public  in 
passing  from  Adams  street  to  Branson  street  for  twenty  years 
before  May  28, 1892. 

Where  a  special  verdict  is  returned,  and  a  new  trial  is  de- 
manded on  the  ground  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  such  special  verdict  is  entitled  to  the 
same  presumptions  in  its  favor  as  are  extended  to  a  general 
verdict.  In  such  cases  the  court  will  not  weigh  the  evidence, 
nor  attempt  to  decide  a  conflict  in  the  testimony.  The  jury 
trying  the  case  are  the  exclusive  judges  of  the  credibility  of 
the  witnesses,  and  of  the  weight  of  the  evidence,  and  it  is 
their  province  to  determine  what  facts  are  f oimd.  They  are 
presumed  to  have  performed  the  duty  imposed  upon  them 
by  the  law  impartially,  conscientiously,  and  intelligently.  The 
verdict  comes  here  with  the  approval  and  indorsement  of  the 
judge  of  the  court  in  which  the  case  was  tried.  Great  defer- 
ence ought  to  be  paid  to  a  verdict  so  obtained,  and  so  sano- 
tioned  and  approved.  It  is  only  when  there  is  a  failure  of 
proof  on  some  point  material  to  the  issue,  and  which  is  neces- 
sary to  support  the  verdict,  that  this  court  will  reverse  the 
judgment,  and  send  the  case  back  for  another  trial. 

Counsel  for  appellant  insist  that  certain  deeds  introduced 
in  evidence  by  appellee  are  void  because  of  uncertainty  in  the 
description  of  the  land  conveyed,  and  because  the  exact  loca- 
tion of  certain  starting  points  and  boundary  lines  is  not  defi- 
nitely and  precisely  fixed.  The  grounds  of  these  objections 
are  not  sufficient,  in  our  opinion,  to  warrant  us  in  overthrow- 
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ing  the  special  verdict.  Slight  inaccuracies  of  this  character 
in  deeds  are  of  frequent  occurrence  in  this  countrj,  and  are 
discovered  in  nearly  every  trial  involving  questions  of  title  to 
lands.  They  ought  not  to  be  permitted  to  defeat  substantial 
rights,  where  the  description  is  sufficient  to  enable  the  court 
or  jury  trying  the  case  to  ascertain  and  identify  the  premiaea 
intended  to  be  conveyed.  For  such  purpose,  when  necessary, 
reference  may  be  had  to  other  conveyances,  plats,  lines^  or 
records,  well  known  in  the  neighborhood,  or  on  file  in  public 
offices.  The  general  rule  in  construing  descriptions  is  that 
e£Fect  must  be  given  to  the  intention  of  the  parties  to  the 
deed,  and,  to  that  end,  that  shall  be  considered  certain  which 
can  be  made  certain;  for  a  grant  shall  not  fail  if  the  meaning 
can  be  spelled  out.  Origshy  v.  Akiuj  128  Ind.  591;  Penr 
nington  v.  Flocky  93  Ind.  378;  Key  v.  OsirandeVy  29  Ind* 
1;  Meikel  v.  OreenCy  94  Ind.  344;  Qano  v.  Aldridgey  27  Ind. 
294;  Dunn  v.  Tousey,  80  Ind.  288;  Pence  v.  Armstrong,  95 
Ind.  191;  Peck  v.  MallamSy  10  N.  Y.  509. 

But  there  is  neither  inaccuracy  nor  uncertainty  in  the  de- 
scription of  the  land  in  the  complaint,  the  deeds  introduced 
by  appellee,  or  the  special  verdict.  Take,  for  example,  the 
description  of  the  land  set  out  in  the  special  verdict  Counsel 
for  appellant  assert  that  the  starting  point  cannot  be  found. 
In  this  they  are  mistaken.  One  point  in  the  description  is  at 
the  intersection  of  the  northeast  line  of  the  railroad  with  the 
west  line  of  Branson  street,  and  the  boundary  runs  thence 
north  to  the  place  of  beginning.  Reference  to  the  plat  in 
evidence  shows  that  a  line  so  run  would  necessarily  follow  the 
west  line  of  Branson  street  northward.  The  place  of  begin- 
ning, then,  must  be  on  the  west  line,  of  Branson  street  sonoe* 
where  north  of  its  intersection  with  the  line  of  the  railroad. 
But  the  first  line  given  fixes  the. point  of  beginning  125  feet 
south  of  WUcutt's  addition  to  the  town  of  Marion.  This  "ad- 
dition" is  clearly  a  tract  or  plat,  which  a  surveyor,  or  other 
person  familiar  with  the  business  of  ascertaining  boundary 
lines,  can  readily  find.  Having  found  the  starting  point  from 
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the  description  furnished  by  the  deed  itself,  there  is  no  diffi- 
culty in  finding  the  next  point,  which  is  west  from  the  start- 
ing point,  and  on  the  line  of  appellant's  railroad.  The  jury 
found  this  line  of  the  railroad  to  be  seven  (7)  feet  from  the 
middle  of  the  main  track.  From  the  point  so  established,  the 
line  runs  in  a  southeastwardly  direction  along  the  said  north- 
east line  of  said  railroad  to  the  west  line  of  Branson  street; 
and  these  three  lines  inclose  the  tract  claimed  by  the  appel- 
lee, and  form  its  boundaries. 

Any  seeming  imcertainty  in  the  deeds  introduced  by  the 
appellee  disappears  upon  an  examination  of  the  boundaries, 
and  it  is  found  that  in  every  instance  these  deeds  furnish  the 
means  for  the  complete  identification  of  the  tract  of  land  in 
controversy. 

It  was  not  necessary  that  a  plat  of  Wilcutt's  addition 
should  be  given  in  evidence.  This  plat  was  not  a  part  of  ap- 
pellee's chain  of  title,  but  was  referred  to  in  some  of  the  deeds 
as  a  well  known,  and  definitely  located,  tract  of  land.  Its  ex- 
istence and  local  situation  were  not  disputed  on  the  trial. 

Counsel  for  appellant  further  contend  that  the  appellee 
ought  not  to  recover  in  this  action  for  the  reason  that,  before 
his  purchase  of  the  land  in  controversy,  the  appellant  appro- 
priated it  for  railroad  purposes,  by  the  construction  and  use 
of  a  telegraph  line,  consisting  of  poles  and  wires,  along  the 
northeast  line  of  said  strip  of  land,  including  between  said 
poles  and  the  roadbed  of  said  railroad  all  of  the  land  occupied 
by  the  side-track  complained  of. 

The  erection  of  a  line  of  telegraph  poles  within  the  corpo- 
rate limits  of  a  city  or  town,  and  the  maintenance  and  use  of 
a  telegraph  line  along  the  same  by  a  railroad  corporation,  in 
the  absence  of  other  evidence  of  the  intention  of  the  railroad 
company  to  appropriate  the  strip  of  land  between  the  tele- 
graph poles  and  the  line  of  the  bed  of  the  railroad,  or  the 
right  of  way  of  the  company,  are  not  sufficient,  in  our  opin- 
ion, to  authorize  the  conclusion  that  such  interjacent  strip  of 
land  has  been  appropriated  by  the  railroad  corporation.    In 
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the  present  case  no  exclusive  use  of  such  strip  of  land  by  the 
railroad  company  was  shown.  On  the  contrary,  it  appeared 
that  appellee,  as  the  owner  of  the  land,  had  constantly  occu- 
pied and  used  it  as  a  roadway,  and  for  other  purposes.  The 
evidence  established  the  fact  that  the  extreme  width  of  the 
right  of  way  of  the  railroad  company  was  but  fourteen  feet, 
and  that  the  median  Une  of  the  right  of  way  was  along  the 
middle  of  the  main  track.  This  part  of  the  verdict  is  wholly 
inconsistent  with  the  claim  of  ownership  of  the  strip  in  con- 
troversy set  up  by  appellant,  and  the  evidence  supports  the 
verdict. 

The  facts  of  the  present  case  are  easily  distinguishable 
from  those  in  Praiher  v.  Jeffersonville,  etc.,  B.  Co.y  62  Ind. 
16,  and  in  Prather  v.  Western  Uniony  etc^  Co.,  89  Ind.  501; 
and  we  do  not  feel  inclined,  upon  the  proof  before  us,  to  ex- 
tend the  rule  as  to  the  constructive  appropriation  of  land  by 
railroad  corporations. 

Interrogatory  number  one  propounded  by  appellee  is  ob- 
jected to  by  appellant's  counsel  because  it  requires  the  jury  to 
answer  as  to  the  ownership  of  the  land  in  dispute.  The  inter- 
rogatory is  in  these  words:  "Is  the  plaintiff  the  owner  of  the 
land  commencing,"  etc.?  It  is  insisted  that  the  interrogatory 
calls  for  a  conclusion  of  law,  and  not  for  a  fact.  The  main 
issue  in  the  case  was  the  ownership  of  the  land,  and  all  the 
necessary  primary  facts  of  a  purchase  by  appellee  from  a 
grantor  in  possession  under  a  complete  title,  a  delivery  of 
possession  to  appellee,  and  continued  occupancy  by  him,  were 
found  by  the  special  verdict.  If  the  interrogatory  as  to  the 
ownership  of  the  land  was  improper,  the  appellant  can  gain 
nothing  from  that  circumstance,  for  the  reason  that  the  ver- 
dict on  this  branch  of  the  case  is  sufficient,  without  the  objec- 
tionable answer. 

Appellant  cannot  be  heard  to  complain  of  the  statement  in 
the  special  verdict  as  to  the  value  per  front  foot  on  Branson 
street  of  the  land  taken  bv  the  railroad  company.  That 
statement  was  directly  responsive  to  the  following  interroga- 
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tory  submitted  by  appellant:  "Int.  25.     What  was  the  value 

per  front  foot  on  Branson  street,  extending  back  183  feet,  of 

the  ground  on  which  said  new  track  was  built,  on  the  28th  / 

day  of  May,  1892  ?"    "Ans.  $30  per  front  foot." 

Xo  advantage  can  be  taken  by  appellant  of  the  error  in  the 
description  of  the  land  in  the  deed  from  Homer  to  appellee. 
It  was  averred  in  the  complaint,  and  proved  on  the  trial,  that 
Homer  intended  to  convey  the  premises  described  in  the  com- 
plaint, and  that  he  put  appellee  in  the  possession  of  the  same 
imder  his  deed.  The  mistake  in  the  description  was  cured  by 
the  subsequent  deed  executed  by  the  commissioner,  under 
the  order  of  the  court,  in  an  action  brought  by  appellee 
against  Homer  to  obtain  such  correction;  and,  as  no  new 
rights  had  intervened,  the  deed  of  correction  and  confirma- 
tion related  back  to  the  time  of  the  original  conveyance. 

The  evidence  is  suiRcient  to  sustain  the  special  verdict  in 
every  essential  particular,  and  the  verdict  finds  all  the  mate- 
rial facts  required  to  support  the  judgment  in  favor  of  the  ap- 
pellee. 

There  being  no  error  in  the  record,  the  judgment  is  af- 
firmed. 

Spacy  v.  Evans. 

[No.  18,042.    FUed  Jan.  18.  1899.    Rehearing  denied  April  7,  1890.]         |{g  101 

Trespass. — IJicenie  to  Cut  Standing  Trees, — Death  of  Licensor. — 
Revocation, — Standing  trees  may  be  the  subject  of  sale  by  parol,  so 
as  to  give  the  purchaser  a  license  to  go  upon  the  land  to  cut  and  re- 
move them,  but  the  death  of  licensor  before  the  license  is  execu- 
ted effects  a  revocation  of  such  license,    p.  4S2. 

Boundaries. — Surveys. — Estoppel. — The  owner  of  land  who  causes  a 
survey  to  be  made  according  to  law,  or  consents  thereto,  loses  none 
of  his  rights  by  such  survey,  and  is  not  estopped  from  claiming 
title  to  his  land,  notwithstanding  such  survey  remains  unappealed 
from ;  as  an  official  survey  is  prima  facie  evidence  in  favor  of  the 
comers  bo  established  and  the  lines  so  run,  and  nothing  more. 
pp,  4SS,  4S4, 

From  the  Warren  Circuit  Court.     Affirmed, 
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Edwin  F.  McCdbey  for  appellant. 
C.  V.  Mc Adams,  for  appellee. 

Dowi.ma,  J. — This  is  an  action  by  the  appellee  against 
the  appellant  for  a  trespass  by  appellant  in  wrongfully  enter- 
ing upon  the  lands  of  the  appellee,  as  alleged,  and  cutting 
down,  and  removing  therefrom  a  growing  hedge.  Answer 
in  denial,  and  a  special  plea  stating,  in  substance,  that  the 
land  on  which  the  hedge  stood  belonged  to  the  mother  of  the 
appellee;  that  appellant  purchased  the  hedge  from  her;  that 
upon  her  death  the  appellee  inherited  said  lands,  and  had 
knowledge  of  such  purchase,  but  had  not  forbidden  appel- 
lant to  remove  such  hedge. 

A  demurrer  to  this  paragraph  was  sustained,  and  this 
decision  presents  the  first  question  for  review. 

Standing  trees  may  be  the  subject  of  a  sale  by  parol^  so 
as  to  give  the  purchaser  a  license  to  go  upon  the  land  to  cut 
and  remove  them.  1  Ld.  Raymond  182;  Owens  v.  LewiSy 
46  Ind.  488;  Armstrong  v.  Lawson,  73  Ind.  498;  Cool  v. 
Peters  Box^  etc.y  Co.^  87  Ind.  531;  see,  also,  note  to  Kingsley 
V.  Hombroohy  86  Am.  Dec.  182.  But  the  death  of  the 
licensor  before  the  license  is  executed  effects  a  revocation  of 
such  license.  Hunt  v.  Rousmanier's  Adm.,  8  Wheat.  173; 
DeHaro  v.  United  States,  5  Wall.  599;  5  Lawson's  Rights 
and  Remedies,  section  2674;  Carter  v.  Page,  4  Ired.  (N.  C.) 
424. 

The  case  of  Rogers  v.  Cox,  96  Ind.  157,  to  which  we  arc 
referred  by  counsel  for  appellant,  does  not  touch  the  question 
as  to  the  effect  of  the  death  of  the  licensor,  or  owner  of  the 
land,  before  the  license  has  been  executed.  The  appellant 
had  purchased  from  the  appellee  a  building,  whether  tempo- 
rary or  of  permanent  character  does  not  appear,  situated  on 
appellee's  land.  Appellant  entered  on  the  land  for  the  pur- 
pose of  removing  the  building.  Both  the  parties  to  the 
license  were  living.  In  an  action  for  trespass,  it  was  held 
that  these  facts  were  sufficient  to  constitute  a  defense. 
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We  think  the  demurrer  to  the  third  answer  was  properly 
sustained* 

The  remaining  error  assigned  is  the  overruling  of  appd- 
lant's  motion  for  a  new  trial.  The  grounds  of  that  motion 
are,  that  the  finding  of  the  court  is  contrary  to  law,  and  that 
it  is  not  sustained  by  sufficient  evidence. 

The  real  question  involved  is  the  ownership  of  a  narrow 
strip  of  land,  near  the  dividing  line  between  sections  eleven 
and  fourteen.  The  hedge  alleged  to  have  been  wrongfully 
cut  down  by  appellant,  was  on  this  strip.  There  was  evi- 
dence, more  or  less  satisfactory,  of  four  different  surveys,  the 
object  of  which  was  to  establish  the  comers,  and  relocate  the 
line  between  sections  eleven  and  fourteen.  The  correctness 
of  the  first,  known  as  the  Webb  survey,  made  upon  proper 
notice,  in  1871,  is  not  seriously  questioned.  The  subsequent 
surveys  made  by  Smith  in  1881,  and  by  Taylor  in  1885, 
appear  to  have  been  informal,  and  afford  little  aid  in  deter- 
mining the  location  of  the  original  line.  In  1896  a  fourth 
survey  was  made  by  one  Gemmer,  at  the  instance  of  appellee, 
and  after  notice  to  appellant.  By  this  survey  it  appeared 
that  the  hedge  was  upon  the  lands  of  appellant 

Appellant  contends,  that  because  appellee  procured  this 
survey  to  be  made,  he  is  conclusively  bound  by  it,  and  hence, 
that  the  finding  of  the  court  is  contrary  to  law. 

We  do  not  so  interpret  the  statute.  The  owner  of  land 
who  causes  a  survey  to  be  made  agreeably  to  the  provisions  of 
the  statute,  or  who  consents  to  a  survey,  loses  none  of  his 
rights  by  such  proceeding  or  consent  The  fact  that  he  has 
caused  a  survey  to  be  made,  or  has  consented  to  one,  does  not 
estop  him  from  claiming  title  to  his  land  notwithstanding 
such  survey  remains  unappealed  from.  By  such  survey  he 
is  deprived  of  no  right  of  action  or  defense  arising  from  pos- 
session, or  any  other  source  of  title.  An  official  survey  is,  as 
the  statute  declares,  prima  facie  evidence  in  favor  of  the 
corners  so  established,  and  the  lines  so  run,  and  nothing  more. 
Vol.  152—28 
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Its  legal  effect  is  merely  to  furnish  one  species  of  evidence, 
which  may  or  may  not  be  material,  in  the  determination  of 
a  question  of  title,  and  which  may  be  entirely  controlled  and 
overcome  by  evidence  of  another  kind,  such  as  proof  of  ad- 
verse possession  under  claim  of  title  for  twenty  years,  a  valid 
agreement  with  the  adjoining  owner  for  a  different  line,  and 
the  like.  Herbst  v.  Smithy  71  Ind.  44;  Wingler  v.  Simp- 
soTiy  93  Ind.  201;  Riggs  v.  Riley ^  113  Ind.  208;  Chve- 
land  V.  Obenchairiy  107  Ind.  591;  Russell  v.  Senior y  118 
Ind.  520;  Wood  v.  Kuper,  150  Ind.  622;  Williams  v. 
Atkinson^  ante,  98. 

This  question  being  disposed  of,  the  application  for  a 
new  trial  stands  entirely  upon  the  ground  that  the  finding  is 
not  sustained  by  sufficient  evidence. 

A  great  deal  of  evidence  pertinent  to  the  issues  was 
given  on  both  sides.  The  rule  which  governs  this  court  will 
not  permit  us  to  weigh  it. 

We  find  no  error  in  the  decision  of  the  trial  court  over- 
ruling the  motion  for  a  new  trial.     Judgment  affirmed. 


Logan  v.  Sult  et  al. 

[No.  18,500.     FUed  April  18,  1890,] 

Judgment.— Jfo^ion /or  New  Trial.—When  Does  Not  Operate  as  Stay 
of  Execution,— A.  motion  for  a  new  trial  filed  after  entry  of  judg- 
ment, and  within  the  time  allowed  by  law,  does  not  operate  as  a 
stay  of  execution  on  the  judgment. 

From  the  Marshall  Circuit  Court     Affirmed. 

Harley  A.  Logan,  for  appellant. 
William  JB.  Hess,  for  appellees. 

DowLiNG,  J. — The  appellant  brought  suit  against  the 
appellees  to  enjoin  them  from  removing  a  frame  dwelling 
house  from  certain  lots  in  the  city  of  Plymouth,  purchased 
by  appellant  at  a  judicial  sale,  and  claimed  by  him  under  a 
certificate  of  purchase.     The  complaint  was  in  four  para- 
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graphs,  and  to  the  fourth  a  demurrer  was  sustained.  The 
only  error  assigned  and  insisted  upon  by  appellant  is  the 
ruling  of  the  court  upon  this  demurrer. 

The  material  parts  of  the  fourth  paragraph  are  as  fol- 
lows: On  the  23rd  day  of  March,  1895,  one  Philip  Heyde 
was,  and  ever  since  has  been,  the  owner  of  lots  numbered 
seventy-nine  (79)  and  eighty-three  (83)  in  Corbin's  addition, 
etc.,  to  the  city  of  Plymouth,  in  Marshall  county,  Indiana; 
that  on  said  day  said  Heyde  executed  and  delivered  to  one 
Corbin  a  mortgage  for  the  purchase  money  of  said  lots,  and 
that  afterwards,  Corbin  sold  and  transferred  said  mortgage 
to  appellant;  that  Heyde  had  erected  a  dwelling  house  of  the 
value  of  $300  on  these  lots,  which  was  at  the  time  of  the 
purchase  of  said  mortgage  a  part  of  the  said  real  estate;  that 
afterwards,  on  the  17th  day  of  April,  1897,  in  a  foreclosure 
proceeding  brought  by  the  appellees,  a  judgment  was  ren- 
dered giving  to  the  appellees  the  right  to  remove  the  dwelling 
house  so  erected  by  said  Heyde,  within  ninety  days  after  a 
sale  thereof  by  the  sheriff,  as  lands  are  sold  on  execution;  that 
appellant  was  a  party  defendant  to  the  said  suit,  and  that 
after  the  rendition  of  the  judgment^  but  within  the  time  pre- 
scribed by  law,  he  filed  his  motion  for  a  new  trial  of  said 
cause,  and  that  the  said  motion  has  not  been  ruled  upon,  or 
otherwise  disposed  of,  in  said  court,  but  is  yet  pending  there- 
in; that  after  the  rendition  of  the  judgment  aforesaid,  and 
while  appellant's  motion  for  a  new  trial  was  still  pending, 
appellees  caused  an  order  of  sale  to  be  issued  upon  said  judg- 
ment, and  that  on  the  6th  day  of  September,  1897,  at  a  sale 
by  the  sheriff  of  said  Marshall  county,  by  virtue  of  said  judg- 
ment and  order  of  sale,  the  said  frame  dwelling  house  was  bid 
off  by  appellees,  and  is  claimed  by  them  as  such  purchasers; 
that  neither  of  said  appellees  has  any  claim  against  said  real 
estate  or  said  dwelling  house,  or.  any  interest  therein,  except 
such  claim  and  interest  as  were  derived  through  said  sheriff's 
sale;  that  appellees  are  threatening  to,  and,  unless  restrained 
and  enjoined  by  the  court,  will  remove  said  frame  dwelling 
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house  from  the  land  on  which  it  is  so  situated;  that  the  re- 
moval of  said  dwelling  house  will  be  a  great  and  irreparable 
injury  to  said  real  estate,  and  to  appellant's  security,  and  that 
the  mortgagor,  Heyde,  is  wholly  insolvent;  that  appellant's 
mortgage  claim  was  on  the  17th  day  of  April,  1897,  reduced 
to  judgment  in  the  Marshall  Circuit  Court,  and  that  he  holds 
a  sheriff's  certificate  of  purchase  of  said  real  estate,  including 
said  dwelling  house;  that  no  part  of  said  mortgage  debt  has 
been  paid  to  appellant,  and  that  there  is  due  to  him,  on  his 
said  certificate  of  purchase  $48.60,  with  interest  from 
September  6,  1897;  that  if  said  dwelling  house  is  removed 
from  said  lots,  said  real  estate  will  be  insufficient  to  secure 
appellant's  claim.  Prayer  for  an  order  enjoining  and  re- 
straining appellees  from  interfering  with  said  real  estate,  or 
removing  or  attempting  to  remove  said  dwelling  house. 

In  addition  to  the  facts  stated  in  the  foregoing  para- 
graph of  complaint,  it  is  admitted  in  the  brief  filed  by  appel- 
lant that  the  appellees  furnished  the  materials  used  by  Heyde 
in  the  construction  of  the  said  dwelling  house,  and  that  the 
action  referred  to  in  the  foregoing  paragraph  was  a  suit 
brought  by  appellees  to  enforce  their  lien  against  said  dwell- 
ing house  for  the  materials  so  furnished. 

Appellees  file  their  motion  to  dismiss  this  appeal  upon 
the  ground  that  appellant  has  no  such  interest  in  the  contro- 
versy as  entitles  him  to  an  appeal,  and  this  motion  is 
supported  by  affidavit.  The  facts  relied  upon  to  sustain  the 
motion  are  that  the  appellant,  before  bringing  this  suit  in  the 
court  below,  had  bid  in  the  undivided  two-thirds  of  lots  num- 
bers seventy-nine  and  eighty-three  for  the  full  amount  of  his 
judgment;  that  he  had  received  a  certificate  of  purchase 
therefor,  and  that  the  order  of  sale  as  to  him  had  been  re- 
turned fully  satisfied. 

Whatever  weight  these  facts  might  have  by  way  of  a 
defense  to  the  suit  brought  by  appellant  for  an  injunction,  it 
is  clear  that  they  furnish  no  ground  for  the  dismissal  of  this 
appeal.     It  is  sufficient  to  say  that  the  appellant  brought 
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suit  to  obtain  an  Injunction;  that  he  was  defeated  in  that  snity 
and  that  a  judgment  was  rendered  against  him  on  the  merits, 
and  for  costs.  From  such  a  judgment,  he  has  an  unques- 
tionable right  to  appeal.     Section  644  Bums  1894. 

We  proceed  now  to  the  examination  of  the  sufficiency  of 
the  fourth  paragraph  of  the  complaint. 

The  question  for  decision  is,  can  an  execution  or  order 
of  sale  be  issued  and  enforced,  pursuant  to  a  judgment,  while 
a  motion  for  a  new  trial,  filed  after  the  rendition  of  the  judg- 
ment, but  within  the  time  allowed  by  the  statute,  is  pending 
and  undisposed  of? 

At  common  law  a  motion  for  a  new  trial  was  required  to 
be  made  within  four  days,  exclusivBy  after  the  entry  of  a  rule 
for  judgment;  and,  if  not  made  within  that  time,  the  party 
complaining  could  not  afterwards  be  heard  on  the  subject  of 
a  new  trial.  Tidd's  Pr.  820.  Blacks.  Com.  Book  III,  887- 
897. 

By  statute  adopted  in  this  State  in  1852,  section  354 
R.  S.  1852,  p.  119,  and  reenacted  and  continued  in  force 
September  19,  1881,  it  is  provided  that  the  application  for  a 
new  trial  may  be  made  at  any  time  during  the  term  at  which 
the  verdict  or  decision  is  rendered.  Section  570  Bums 
1894. 

A  construction  was  given  to  this  statute  in  BeaU  v.  BeaUy 
20  Ind.  163,  where  it  was  held  that  the  motion  for  a  new  trial 
might  be  made  even  after  judgment.  This  ruling  has  been 
followed  in  several  cases.  Hinkle  v.  Margeruniy  50  Ind. 
240;  CoXj  Adm.y  v.  Baker j  113  Ind.  62;  Colchen  v.  Nindey 
120  Ind.  88. 

In  regard  to  the  enforcement  of  judgments,  the  statute 
provides  that  any  party  in  whose  favor  judgment  has  been 
rendered  may  at  any  time  within  ten  years  after  the  entry 
thereof  proceed  to  enforce  the  same.  Section  686  Burns 
1894. 

An  execution  may  be  issued  upon  a  judgment  as  soon  as 
the  record  in  the  case  is  read  in  open  court  and  signed  by  the 


438  SUPREME  COURT  OF  INDIANA, 


Logan  V.  Suit. 


judge.  Section  1382  Burns  1894.  Willson  v.  Binford, 
Adm.y  54  Ind.  560;  Jones  v.  Carnahan,  63  Ind.  229;  Car- 
penter V.  VanscoieUj  20  Ind.  50. 

While  the  statute  authorizes  the  filing  of  a  motion  for 
a  new  trial  after  the  entry  of  judgment,  it  does  not  provide 
for  any  stay  of  execution  upon  the  judgment  as  a  consequence 
of  such  proceeding.  It  cannot  be  maintained  that  the  mere 
filing  of  the  motion  has  that  effect.  We  can  perceive  no 
reason  why  it  should.  If  a  party  to  an  action  fails  or  neglects 
to  file  a  motion  for  a  new  trial  before  judgment,  he  must  take 
the  consequences  of  such  delay.  Under  a  similar  statute,  the 
supreme  court  of  Illinois  held,  in  Parr  v.  Van  Homey  40  111. 
122,  that  a  motion  for  a  new  trial  made  after  judgment  would 
not  operate  in  any  way  to  suspend  the  judgment,  or  impair 
its  force  or  conclusiveness. 

The  views  here  expressed  are  not  inconsistent  with  the 
decisions  of  this  court  in  New  York,  etc,  R.  Co.  v.  Doane, 
105  Ind.  92,  and  Colchen  v.  Ninde,  120  Ind.  88.  While  a 
motion  for  a  new  trial  is  undisposed  of,  there  can  be  no  final 
judgment  within  the  meaning  of  the  statute  regulating  ap- 
peals. But,  for  all  purposes  other  than  the  right  of  appeal, 
the  judgment,  as  soon  as  entered,  read,  and  signed  in  open 
court,  is  final,  and  may  be  enforced  by  appropriate  writ  ae- 
oording  to  its  terms. 

When  it  is  said  in  the  books  that  at  common  law  a  mo- 
tion for  a  new  trial  suspends  the  judgment  and  its  effects 
until  the  motion  is  disposed  of,  the  filing  of  a  motion  before 
judgment  is  referred  to.  When  the  motion  is  filed  before 
judgment,  the  rendition  and  entry  of  the  judgment  are  there- 
by suspended.  It  is  not  said  that  such  a  motion  after  judg- 
ment operates  to  stay  execution.     The  judgment  is  affirmed. 
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In  Re  Application  op  Eliza  E.  Coffin  for  Cer- 
tificate AND  License  to  Practice  Medicine. 

[No.  18,832.    Filed  April  18,  1899.J 

JxTDGMENT. — Vacation  of  When  Taken  by  Agreement  of  Attorney  Aci» 
ing  Witlumt  Authority. — Physician. — Certificate  to  Practice  Medi- 
cine.— In  conformity  with  the  act  of  March  8,  1897,  an  application 
for  a  certificate  to  practice  medicine  was  filed  with  the  State  Board 
of  Medical  Registration  and  Examination.  The  certificate  was  re- 
fused *'on  the  ground  that  the  applicant  had  been  and  was  guilty  of 
gross  immorality."  The  applicant  appealed  to  the  circuit  court, 
where,  by  agreement  of  an  attorney  acting  for  the  prosecuting  attor- 
ney without  authority,  a  judgment  was  entered  that  the  applicant 
was  entitled  to  a  certificate  which  the  board  was  directed  to  issue. 
Held,  that  the  judgment  so  taken  could  not  be  sustained. 

From  the  Starke  Circuit  Court.     Reversed. 

W.  L.  Taylor^  Attorney-General,  Merrill  Moores,  F.  P. 
Vurpillat  and  A.  L.  Courtrighty  for  State. 
Albert  /.  Gould  and  Burson  &  Bursojiy  for  applicant. 

Bakeb,  J. — ^Eliza  E.  CofBn  filed  with  the  State  Board  of 
Medical  Eegistration  her  application  for  a  certificate  en- 
titling her  to  a  license  to  practice  medicine,  surgery,  and  ob- 
stetrics in  Starke  county,  conformably  to  the  act  of  March  8, 
1807.  Acts  1897,  p.  255,  sections  7323a-j  Burns  Supp. 
1897,  sections  5352a-j  Homer  1897. 

In  the  fifth  section  of  the  act  it  is  provided  that  "The 
board  may  refuse  to  grant  a  certificate  to  any  person  guilty  of 
felony  or  gross  immorality,  or  addicted  to  the  liquor  or  drug 
habit  to  such  a  degree  as  to  render  him  unfit  to  practice  medi- 
cine or  surgery,  and  may,  after  notice  and  hearing,  revoke  a 
certificate  for  like  cause.  An  appeal  may  be  taken  from  the 
action  of  the  board.'' 

On  October  22,  1897,  the  board  refused  to  grant  her  a 
certificate  "on  the  ground  that  she  had  been  and  was  guilty 
of  gross  immorality."  She  gave  bond  for  costs,  and  appealed 
to  the  Starke  Circuit  Court,  which  was  the  proper  tribunal . 
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Staiey  ex  rel.y  v.  Wehster,  150  Ind.  607.  The  cause  was  put  on 
the  docket  at  the  March  term.  The  only  entry  made  was 
"This  cause  is  continued."  The  next  occurrence  was  on  the 
second  day  of  the  following  term,  May  17,  1898.  A  judg- 
ment *T)y  agreement"  was  entered  that  the  applicant  was  en- 
titled to  a  certificate,  and  that  the  board  should  issue  her  one. 
On  the  twenty-third  day  of  the  term  a  verified  motion  to  set 
aside  the  judgment  was  filed  by  the  Attorney-GeneraL  On 
November  2, 1898,  the  motion  was  overruled,  and  this  appeal 
resulted. 

From  the  motion  and  affidavits  it  appears  that  during  the 
time  covered  by  these  proceedings  Vurpillat  was  prosecuting 
attorney  of  the  forty-fourth  judicial  circuit,  of  which  Starke 
county  is  a  part;  that  Olazebrook  was  deputy  for  Starke 
county,  and  had  charge  of  all  state  business  therein  until 
April  26,  1898,  when  he  left  the  county  as  an  officer  of  the 
157th  Indiana  Volunteer  Infantry;  that  on  May  9,  1898, 
Courtright  was  appointed  deputy  prosecutor  for  Starke 
county,  as  successor  to  Glazebrook,  and  from  that  date  has 
continued  in  charge  of  all  the  business  of  the  prosecutor's 
office  in  Starke  countv;  that  in  the  interim  between  Glaze- 
brook's  and  Courtright's  incumbencies  Vurpillat  was  in 
charge;  that  Glazebrook  before  leaving  arranged  with 
Kobbins  to  look  after  his  business  in  court  during  his  absence; 
that  Kobbins,  acting  solely  under  his  supposed  authority  £rom 
Glazebrook,  went  with  the  attorneys  of  Eliza  E.  Coffin  before 
the  court,  and  consented  to  the  entry  of  the  judgment  ^'by 
agreement."  In  his  affiadvit  in  support  of  the  motion  Comt- 
right  affirmed:  *'And  affiant  says  that  on  May  17,  1898, 
while  affiant  was  in  the  court  room  of  the  Starke  Circuit 
Court,  affiant  heard  one  TTenrv  H.Robbins  let  judgment  go  by 
agreement  in  a  case  in  which  said  Robbins  stated  that  he  rep- 
resented Bradford  D.  L.  Glazebrook,  which  case  affiant  after- 
wards learned  was  the  one  entitled  above;  and  affiant  says  that 
such  judgment  was  taken  without  his  knowledge  or  consent." 
In  his  affidavit  in  opposition  to  the  motion  Bobbins  said: 
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*'That  he  received  authority  of  B.  D.  L.  Glazebrook  to  take 
charge  of  all  of  his  business  at  the  May  term  and  succeeding 
terms  of  this  court,  except  the  criminal  business  he  entrusted 
to  A.  L.  Courtright;  that  when  this  cause  came  up  for  hear- 
ing said  Courtright  and  this  affiant  were  both  present,  and  it 
was  mutually  understood  by  and  between  them  that  the  dis- 
position of  this  cause  fell  to  the  custody  of  this  affiant." 
Bobbins  does  not  contradict  Courtright  as  to  who  undertook 
to  act  in  the  case,  and  on  what  authority. 

In  the  fifth  section  of  the  statute  it  is  made  ''the  duty 
of  the  prosecuting  attorney  of  said  circuit  to  appear  in  such 
causes  and  represent  the  board."  The  board  is  not,  proper- 
ly  speakiiig,  a  party  to  the  appeal  from  its  action  to  the  cir- 
cult  court  When  an  application  for  a  certificate  is  filed  with 
the  board,  the  proceeding  is  ex  parte.  The  board,  in  acting 
on  the  application,  is  entrusted  by  the  people  with  the  exercise 
of  the  police  power  of  the  State  for  their  protection.  If  the 
applicant  appeals  from  the  action  of  the  board^  the  proceed- 
ing is  the  same  one  in  which  the  board  acted;  and  the  duty, 
which  before  rested  upon  the  board,  to  see  to  it  that  certifi- 
cates issue  only  to  properly  qualified  applicants,  devolves 
upon  the  prosecuting  attorney  and  the  court.  The  procedure 
and  the  duty  of  the  prosecuting  attorney  are  similar  to  the 
procedure  and  duty  in  applications  for  change  of  name.  Sec- 
tion 6864  R.  S.  1881,  section  7812  Bums  1894.  The  duty 
of  the  prosecutor  is  similar  to  his  duty  in  resisting  petitions 
for  divorce  that  "remain  undefended."  Section  1038  R.  S. 
1881  and  Homer  1897,  section  1050  Bums  1894;  Scott  v. 
Scottj  17  Ind.  809.  It  is  by  reason  of  the  people's  interest  in 
the  subject-matter  that  prosecutors  and  courts  may  not  per- 
mit these  proceedings,  ex  parte  in  form,  to  become  ex  parte 
in  fact. 

The  applicant  contends  that  this  appeal  should  fail  be- 
cause it  is  manifest  from  Robbins's  affidavit,  which  was  acted 
upon  by  the  court  as  true,  that  Courtright,  in  consenting  to 
Robbins's  claim  that  this  cause  was  under  his  control  on 
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account  of  Glazebrook's  authorization,  misapprehended  his 
duty  under  the  law,  and  therefore  the  rights  of  the  people 
have  been  lost  by  neglect  so  inexcusable  that  no  relief  may  be 
afiForded.  If  there  is  on  the  civil  docket  of  the  court  an  ap- 
plication for  change  of  name,  or  a  petition  for  divorce  that 
"remains  undefended,"  or  an  application  for  a  certificate  on 
appeal,  under  this  act  of  March  8, 1897,  it  is  the  court's  duty 
to  notify  the  prosecutor  and  require  him  to  act,  or  to  appoint 
a  prosecutor  in  the  case  who  will  act,  in  behalf  of  public  in- 
terests, just  as  much  as  it  is  the  court's  duty  to  require  the 
attendance  and  diligence  of  the  prosecutor  in  the  disposition 
of  criminal  causes,  or  to  appoint  some  one  in  his  stead  for 
that  purpose.  Section  5865  R.  S.  1881  and  Ilomer  1897, 
section  7813  Bums  1894.  A  court  cannot  permit  causes  of 
this  kind  to  be  terminated  "by  agreement'*  of  interlopers  with 
any  greater  propriety  or  justification  than  it  could  tolerate  an 
interloper's  entry  of  nolle  pros,  in  the  cases  on  the  criminal 
docket. 

The  applicant  also  urges  that  the  ruling  was  right  be- 
cause the  motion  did  not  show  any  defense  to  the  application. 
As  the  record  stood  prior  to  the  entry  of  the  "judgment  by 
agreement,"  the  applicant  was  prosecuting  an  appeal  from 
the  action  of  the  board  in  determining  that  she  was  not  a 
proper  person,  as  defined  in  the  act,  to  be  granted  a  certificate. 
The  entry  of  the  "judgment  by  agreement"  was  in  violation 
of  law.  That  the  action  of  the  board  was  right  will  be  pre- 
sumed until  the  contrary  is  legally  established  on  appeal. 

Ruling  reversed,  and  cause  remanded,  with  directions  to 
sustain  the  motion,  and  to  set  aside  the  "judgment  by  agree- 
ment," and  to  proceed  further  in  conformity  with  this  decis- 
ion. 
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DePauw  Plate  Glass  Company  v.  City 

OF  Alexandria. 

[No.  18,279.    Filed  Jan.  11.  1889.    Rehearing  denied  April  18,  1899.] 

MuNioiPAL  Corporation. — Annexation  of  Territory. — TcLxation. — 
Estoppel. — Where  a  corporation,  having  notice  of  the  attempted 
annexation  of  its  property  to  a  city,  received  benefits  from  the  city 
in  the  way  of  fire  and  police  protection  for  more  than  three  years, 
and  permitted  its  property  to  be  sold  for  city  taxes  without  calling 
in  question  the  right  of  the  city  to  levy  the  taxes,  it  will  not  be 
permitted  to  invoke  the  invalidity  of  the  act  of  annexation  for  the 
purpose  of  escaping  taxation,  pp.  443-452. 

Spbciai.  FiNDiNa.— ConcZtmoTW  of  Law.— Ultimate  Foci.— Where 
facts  stated  in  a  special  finding  admit  of  but  one  conclusion  and 
lead  to  but  one  restdt,  the  deduction  therefrom  is  a  conclusion  of 
law  and  not  an  ultimate  fact.  pp.  4^S,  45S. 

From  the  Madison  Superior  Court.     Affirmed. 

John  W,  Lovett,  Fred  E.  Ilolloway  and  Chambers, 
Pickens  &  Moores,  for  appellant. 

Francis  A.  Walker ^  Frank  P.  Foster  and  James  A.  May, 
for  appellee. 

Hadley,  J. — The  appellant  sued  the  appellee  in  two  para- 
graphs of  complaint.  The  first  seeks  to  recover  the  amount 
collected  by  the  city  of  Alexandria  (appellee)  as  city  taxes 
for  the  years  1893  and  1894,  and  the  second  to  cancel  and 
annul  the  taxes  assessed  by  the  appellee  against  the  appel- 
lant's property  for  the  year  1896  and  to  enjoin  the  collection 
of  the  same. 

The  first  paragraph  of  the  answer  admits  facts  in  the 
complaint  which  show  that  the  property  of  the  appellant  was 
not  legally  annexed  to  appellee,  and  therefore  not  subject  to 
assessment  for  city  taxes,  but  seeks  to  avoid  liability  on  ac- 
count of  facts  therein  alleged.  Appellant's  demurrer  to  the 
first  paragraph  of  answer  was  overruled.  The  case  was  sub- 
mitted to  the  court  for  trial,  and,  upon  proper  request,  the 
facts  were  found  specially,  and  conclusions  of  law  stated 
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thereon  in  favor  of  appellee,  and  final  judgment  entered  ac- 
cordingly. 

As  set  forth  in  the  special  finding,  the  facts  important  in 
presenting  the  question  involved  are  as  follows :  The  appel- 
lant is  a  manufacturing  corporation  under  the  laws  of  the 
State  of  Indiana,  having  a  factory,  plant,  and  office  in  Monroe 
township,  Madison  coimtr,  Indiana,  located  on  a  tract  of  un- 
platted ground  containing  thirty-two  acres,  which  ground 
was  conveyed  to  appellant  by  metes  and  bounds  by  deed  of 
the  Alexandria  Land  &  Gas  Company  on  the  28th  day  of 
January,  1892;  that  appellant's  only  office,  factory^  and 
place  of  business  in  said  county  was  on  said  tract  of  land,  and 
that  said  tract  and  the  property  thereon  was  the  propertyupon 
which  the  taxes  are  assessed  by  the  city  of  Alexandria;  that 
its  principal  office  was  in  Floyd  county,  Indiana;  that  said 
lands  were  never  annexed  to  the  city  of  Alexandria  by  any 
proceedings  before  the  board  of  commissioners  of  said  county, 
nor  by  any  resolution  of  the  common  council  of  said  ci^ 
(appellee),  upon  the  request  of  the  plaintiff  or  any  owner 
thereof;. that  the  appellee  caused  to  be  assessed,  levied  and 
placed  upon  its  tax  duplicate,  against  said  plant,  factory,  and 
personal  property,  as  city  taxes  for  the  year  1893,  the  sum  of 
$520.36;  for  the  year  1894,  the  sum  of  $1,085.37;  and  for 
the  year  1895,  $1,211.69;  that  on  the  29th  day  of  May,  1895, 
appellee,  through  its  treasurer,  levied  upon  and  sold  personal 
property  of  the  plaintiff  for  the  taxes  so  assessed  for  the  years 
1893  and  1894,  to  make  the  sum  of  $1,605.25,  for  the  pay- 
ment of  city  taxes,  which  amount  of  money,  with  costs  of  sale, 
appellee  received  and  retained  as  the  proceeds  of  said  sale, 
and  refused  to  pay  to  appellant;  that  said  personal  property 
was  bid  in  by  Charles  T.  Doxey  in  his  individual  capacity,  he 
being  a  director  and  vice  president  of  the  appellant  company; 
that  on  the  13th  day  of  June,  1896,  the  plaintiff  petitioned 
the  common  council  of  the  city  of  Alexandria,  setting  forth 
the  aforesaid  facts,  and  asking  the  common  council  to  refund 
said  money  received  by  it,  and  to  certify  off  of  the  tax  dupli- 
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cate  and  cancel  the  amount  of  taxes  so  placed  thereon  against 
the  property  for  the  year  1895,  which  petition  said  common 
council  refused,  and  refused  to  pay  said  sum  to  the  appellant, 
or  to  certify  said  taxes  off  of  said  duplicate,  and  is  proposing 
to  collect  the  same.  That  on  the  31st  day  of  January,  1893, 
Alexandria  was  a  town,  and  had  been  for  many  years  before 
that  date,  and  on  said  date  the  town  of  Alexandria  became, 
by  proper  proceedings,  the  city  of  Alexandria,  organized  and 
existing  under  the  general  laws  of  the  State  of  Indiana  for 
the  incorporation  and  government  of  cities.  That  on  the  28th 
day  of  January,  1892,  the  Alexandria  Land  &  Gas  Company, 
a  private  corporation,  was  the  owner  of  a  large  tract  of  land, 
consisting  of  several  hundred  acres,  including  the  tract  con- 
veyed to  the  appellant,  on  which  said  factory  is  located,  and 
which  lands  adjoined  the  corporate  limits  of  the  town  of 
Alexandria;  and  on  said  date  the  Alexandria  Land  &  Gas 
Company  conveyed  said  thirty-two  acres  of  land  to  the  appel- 
lant, which  deed  was  not  recorded  until  the  26  th  day  of 
January,  1893 ;  that  Charles  T.  Doxey  was  at  the  time  of  said 
conveyance,  and  ever  since  has  been,  the  president  and  a 
director  of  said  Alexandria  Land  &  Gas  Company,  and  also 
vice  president  and  a  director  of  the  appellant  company.  That 
on  May  26,  1892,  the  Alexandria  Land  &  Gas  Company  laid 
off  into  lots  and  platted  a  large  portion  of  its  said  lands  ad- 
joining the  corporation  into  an  addition  to  the  town  of  Alex- 
andria, which  plat  was  duly  recorded;  that  said  lots,  with  the 
streets  and  allevs,  made  an  addition  to  the  town  of  Alexandria 
and  was  contiguous  thereto,  known  and  designated  as  the 
'Tlate  Glass  Addition;"  that  on  the  plat  of  said  addition  the 
land  of  appellant  was  shown  and  designated  as  ^^DePauw 
Plate  Glass  Works;"  that  lots  were  laid  off  and  numbered, 
and  streets  and  alleys  designated  and  dedicated  to  the  public, 
on  three  sides  of  the  tract  marked  "DePauw  Plate  Glass 
Works,"  and  the  fourth  side  thereof  (south)  was  bounded  by 
the  Lake  Erie  &  Western  Railroad,  which  railroad  was  also 
the  south  boimdarv  of  said  Plate  Glass  addition;  that  the 
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tract  designated  on  the  plat  as  "DePanw  Plate  Glass  Works" 
was  excepted  from  the  description  of  the  lands  platted,  as  in- 
dorsed on  said  plat  and  as  reported  to  the  town  trustees  for 
approval,  and  on  said  plat  no  streets  and  alleys  appeared  to 
traverse  said  excepted  tract;  that  at  the  time  of  said  plat,  and 
the  approval  of  the  same  by  the  town  trustees,  the  title  of  the 
platted  tract,  including  the  excepted  tract,  appeared  of  record 
in  the  name  of  the  Alexandria  Land  &  Gas  Company,  but 
the  town  trustees  knew  that  appellant  had  taken  possession  of 
said  excepted  tract  and  was  erecting  its  factory  thereon. 
That  on  the  1st  day  of  December,  1892,  the  board  of  trustees 
of  the  town  of  Alexandria  passed  a  resolution  to  extend  the 
corporate  limits  of  said  town,  so  as  to  include  within  the 
corporate  limits  contiguous  plats  of  ground,  taking  in,  among 
others,  the  Plate  Glass  addition,  and  attempting  to  include 
the  grounds  of  the  DePauw  Plate  Gkss  works  aforesaid,  and 
by  the  boundaries  of  the  grounds  described  in  said  resolution 
the  lands  of  the  appellant  were  included;  that  the  said  resolu- 
tion was  adopted  by  the  board  of  trustees,  and  the  map  and 
plat  thereof  showing  grounds  attempted  to  be  annexed  to  said 
town  were  recorded  in  the  plat  book  in  the  recorder's  office  of 
the  county.  That  the  board  of  trustees  of  said  town,  at  the 
time  of  said  proceedings  undertaking  to  take  into  the  corpo- 
rate limits  of  said  city  the  said  factory  site  and  property  of 
appellant  thereon,  believed  the  same  to  be  a  platted  tract  of 
ground  and,  in  the  passing  of  resolutions  for  improvements 
and  expenditures  of  money,  believed  that  said  land  of  the 
appellant  was  liable  for  taxation  for  town  purposes;  that  the 
members  of  the  common  council,  upon  the  organization  of 
the  city,  and  all  members  thereof,  believed  the  said  tract  of 
appellant's  to  have  been  the  tract  platted  as  such  as  a  part  of 
the  Plate  Glass  addition,  and  that  the  same  was  a  part  of  the 
dity,  and  liable  to  taxation  as  such.  That  all  resolutions  for 
improvements,  and  for  the  contracting  of  debts,  and  for  the 
expenditures  of  money  and  obligations  requiring  continuous 
expenditures  of  the  city,  were  made  upon  the  faith  that  said 
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city  would  derive  revenues  by  taxation  of  all  the  property  of 
said  city  including  the  appellant's  property;  and  that  no 
member  of  the  common  council  had  notice  of  any  irregu- 
larity, except  as  shown  by  the  record,  until  the  latter  part  of 
May,  1896.  That  the  assessed  value  of  appellant's  property 
for  taxation  by  the  city  is  $72,955;  that  the  total  value  of 
all  property  assessed  for  taxation  in  the  city  is  $1,697,955; 
that  the  appellant  had  no  knowledge  or  information  of  the 
manner  of  the  attempted  annexation  of  its  property  to  the 
town  of  Alexandria  until  April,  1896;  that  none  of  the  im- 
provements made  or  obligations  contracted  were  for  the 
special  benefit  of  the  appellant;  that  there  was  no  electric 
light  in  the  immediate  neighborhood  of  its  factory,  but  lights 
on  the  street  leading  to  the  factory;  that  the  water- works  was 
not  near  enough  to  furnish  fire  protection,  but,  so  far  as  com- 
pleted, of  double  capacity  for  present  needs,  and  with  original 
purpose  of  extension  to  appellant's  and  other  factories  later 
on.  That  the  street  leading  to  the  factory  had  some  little 
graveling  done  on  it;  that  the  appellant  had  a  good  water- 
works system  for  fire  protection  of  its  own,  and  always  kept 
up  steam  to  operate  it,  and  a  night  watchman  there  when  the 
factory  was  not  running;  that  the  fire  company  of  the  city 
was  called,  and  took  charge  of  and  control  of  the  fire  oc- 
curring in  plain tiff^s  factory  in  1895  and  kept  it  to  one  room 
of  the  manufacturing  plant.  That  the  police  had  been 
called  to  the  factory,  and  made  arrests  therein,  and  the  fac- 
tory was  situate  on  a  regular  police  beat;  that  appellant  and 
all  her  officers,  at  the  time  of  the  attempted  annexation,  knew 
that  the  appellee  had  taken  such  action,  and,  up  to  April 
1896,  believed  the  plant  had  been  legally  taken  into  the  city, 
but  made  no  investigation  of  the  records,  and  had  no  actual 
knowledge  of  the  character  of  the  proceedings  of  the  city  in 
relation  to  said  annexation.  The  improvements  put  in  and 
contracted  for  by  said  town  and  city  since  the  annexation  pro- 
ceedings, besides  street  improvements  under  the  Barrett  Law, 
are,  the  improvement  of  some  streets  and  contract  for  electric 
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lighting  of  streets,  the  building  of  a  schoolhouse,  construction 
of  a  water-works  system  double  the  size  now  necessary  and 
with  the  purpose  of  extending  the  same  to  various  factories, 
some  small  bridges,  and  a  fire  alarm  system;  and  in  said  im- 
provements the  city  has  contracted  and  has  outstanding 
obligations  as  follows:  On  account  of  school  building,  $22,- 
000;  water- works,  $38,000;  has  paid  on  bonds  and  contracts, 
$81,000;  general  expenditiu'es,  $97,853;  on  electric  light, 
$7,266;  on  streets  and  alleys,  $14,929;  on  water-works  sys- 
tem, $15,179;  for  police  protection,  $6,385;  for  fire  depart- 
ment, $10,828;  on  bonds  and  interest,  $16,546.  The  annual 
cost  of  water-works  will  be  $4,400;  the  annual  cost  of 
electric  lights  will  be  $3,150;  of  the  fire  department,  $1,544; 
of  the  fire-alarm  system,  $1,800;  of  the  police,  $1,300;  and 
the  expenditures  for  the  support  of  schools,  in  addition  to  the 
above,  $14,000. 

The  errors  assigned  are:  First,  that  the  court  erred  in 
overruling  appellant's  demurrer  to  the  first  paragraph  of  the 
answer;  second,  in  its  conclusions  of  law. 

The  assignment  upon  the  action  of  the  court  upon  the 
demurrer  to  the  answer  presents  the  same  question  that 
arises  upon  the  exceptions  to  the  conclusions  of  law,  and 
we  therefore  turn  at  once  to  a  consideration  of  the  con- 
clusions of  law  as  stated  by  the  court  upon  the  facts  specially 
found.  As  applicable  to  the  facts  the  court  below  declares 
as  a  proposition  of  law,  that  the  attempted  annexation  of  the 
real  estate  of  the  appellant  by  the  town  of  Alexandria  was  in- 
effectual and  void;  from  which  it  follows  that  neither  the 
lands  of  the  appellant  nor  its  personal  property  situate 
thereon  was  legally  liable  to  taxation  by  the  city  of  Alex- 
andria. The  statute  provides,  that,  "the  common  council 
may,  at  any  time,  order  the  amounts  erroneously  assessed 
against  and  collected  from  any  tax  payer  to  be  refunded 
to  him."  Section  3618  Burns  1894.  This  provision  of 
the  statute  is  held  to  be  mandatory.  City  of  Indianapolis 
V.  McAvoyy  86  Ind.  587;  City  of  Indianapolis  v.  Vajen^ 
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Ill  Ind.  240.  The  appellant,  therefore,  should  have  had 
judgment  in  the  court  below,  unless  the  facts  found  show 
acts  or  omissions  of  duty  on  the  part  of  the  appellant  that  will 
preclude  it  from  asserting  its  immunity  from  taxation  by  the 
appellee.  As  bearing  upon  the  principle  of  estoppel,  the 
facts  found  show  that  Charles  T.  Doxey  was  president  and 
director  of  the  Alexandria  Land  &  Gas  Company  and  also 
vice  president  and  director  of  appellant  company  through  all 
the  proceedings  and  events  in  question;  and  that  at  the  time 
the  Land  &  Gas  Company  executed  and  recorded  its  plat  of 
the  Plate  Glass  addition,  showing  in  the  body  of  the  platted 
ground  the  excepted  tract  designated  as  the  "DePauw  Plate 
Glass  Works,"  the  title  of  record  to  all  of  said  Plate  Glass  ad- 
dition, including  appellant's  "DePauw  Plate  Glass  Works,'^ 
was  in  the  Alexandria  Land  &  Gas  Company  and  the  town 
trustees,  at  the  time  they  adopted  the  resolution  purporting  to 
annex  said  Plate  Glass  addition  to  the  corporation,  believed 
the  appellant's  ground  to  be  a  part  of  the  platted  territory, 
and,  in  describing  the  same  by  metes  and  bounds,  included  ap- 
pellant's ground;  that  all  the  proceedings  of  the  trustees  were 
placed  of  record,  and,  in  adopting  resolutions  for  improve- 
ments of  the  town  and  for  the  creation  of  debts  and  obliga- 
tions for  the  benefit  of  the  municipality,  the  trustees  (and 
succeeding  common  council  of  the  city)  believed  that  the 
land  of  the  appellant  was  within  the  corporate  limits  of  the 
town  and  city,  and  liable  to  taxation  therein;  and  that  in 
ordering  public  improvements,  and  providing  for  the  preser- 
vation of  public  order,  and  protection  against  fire,  and  in 
supplying  school  accommodations,  and  light  and  water,  for 
the  use  and  comfort  of  the  citizens  of  the  municipality,  the 
trustees  and  common  council  relied  upon  the  appearance  of 
things,  and  upon  the  validity  of  the  annexation  proceedings 
as  they  had  existed  for  more  than  three  years,  under  the 
constant  observation  of  the  appellant's  officers,  and  without 
objection,  or  act,  indicating  disapproval  of  being  counted  as 
Vol.  152—29 
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a  corporator;  and  the  appellant  and  all  her  officers  had,  at  the 
time  of  the  attempted  annexation  of  its  property,  actual 
knowledge  of  the  same,  and  believed  the  same  was  regularly 
taken  into  the  city,  and  made  no  objection  thereto,  and  ac- 
quiesced therein,  from  December  1892,  to  April  1896,  and 
until  after  the  city  had  paid  out  and  assumed  obligations  for 
municipal  betterment  and  comfort  for  more  than  $325,000, 
and  in  the  meantime  had  called  the  city's  paid  police  to  its 
factory  to  make  arrests,  and  had  accepted  the  services  of  the 
city  in  extinguishing  a  destructive  fire  in  its  factory,  and  in 
establishing  and  maintaining  a  police  beat  along  its  factory 
property. 

Appellant's  knowledge  of  appellee's  purpose  and  at- 
tempt to  extend  the  municipal  corporation  over  its  property 
carried  with  it  notice  that  appellee  would  treat  the  property 
thus  added  as  subject  to  taxation  for  city  purposes,  and  that, 
in  providing  for  the  administration  and  general  welfare  of  the 
inhabitants  of  the  city,  the  common  council  would  rely  upon 
the  appellant's  property  to  contribute  its  ratable  proportion  of 
the  revenues.  In  May,  1895,  the  city  treasurer  of  appellee 
seized  appellant's  property,  and  sold  the  same  to  pay  the 
delinquent  taxes  assessed  against  it  by  the  city  for  the  years 
1893  and  1894,  and  Charles  T.  Doxey,  vice  president  and 
director  of  appellant,  bought  the  property  in,  and,  though  he 
acted  in  the  purchase  in  his  individual  capacity,  he  could  not 
have  been  ignorant  of  the  fact  that  the  taxes  being  collected 
were  assessed  by  the  city  against  the  property  as  being  within 
Jhe  jurisdiction  of  the  city,  yet  he  made  no  complaint  or  pro- 
test that  the  taxes  had  been  illegally  assessed. 

The  appellant  was  not  in  a  position  to  be  protected  by  its 
silence  for  want  of  actual  knowledge  of  the  facts.  It  had 
notice  that  action  had  been  taken  by  the  proper  authority  to 
annex  its  property.  That  action  was  a  public  record,  and 
notice  of  its  existence  was  sufficient  to  hold  the  appellant  to 
the  consequence  of  actual  knowledge  of  its  character.  In 
this  situation,  appellant  permitted  appellee  for  three  years  to 
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proceed  to  make  costly  improvements  and  assume  heavy  obli- 
gations^ openly  and  in  full  view  without  objection,  and  it 
could  not  have  been  unaware  that  the  conmion  council  was 
induced  thereto  in  part  by  its  belief  that  appellant's  property 
would  bear  its  ratable  proportion  of  the  burden.  Appellant's 
conduct  at  least  tended  to  induce  expenditures  and  the  as- 
sumption of  debts.  It  accepted  the  protection  of  the  munic- 
ipal government,  and  for  three  years  acquiesced  in  a  state  of 
things,  assisted  by  itself,  that  reasonably  led  the  appellee  to 
rely  upon  its  property  as  taxable  for  city  purposes,  and, 
having  accepted  benefits  at  the  expense  of  the  city,  it  cannot 
now  be  permitted  to  invoke  the  invalidity  of  the  act  of  annex- 
ation to  escape  taxation. 

This  court,  in  Sirosser  v.  City  of  Fort  WaynCy  100  Ind. 
443,  on  p.  448,  says :  "We  think  that  where  the  question  is 
as  to  the  corporate  boundary,  and  where  the  authorities  who 
attempt  to  extend  the  boundaries  act  in  a  public  capacity, 
and  in  good  faith  assume  to  make  the  change  in  the  corporate 
boundaries  in  accordance  with  the  provisions  of  the  law  upon 
the  subject,  and  fail  in  doing  this  by  mistaking  a  fact,  the 
corporation  may  successfully  assert  the  efficacy  of  the  change 
against  a  taxpayer  who  has  lived  in  the  territory  sought  to  be 
annexed,  who  has  for  a  considerable  length  of  time  acquiesced 
in  the  validity  of  such  proceedings,  and  who  has,  without 
objection,  seen  large  sums  of  money  expended  on  the  faith 
that  such  annexation  proceedings  were  valid." 

An  eminent  English  jurist,  in  discussing  the  principle  of 
estoppel  by  acquiescence,  says:  'T[f  a  person  having  a  right, 
and  seeing  another  person  about  to  commit,  or  in  the  course 
of  committing,  an  act  infringing  upon  that  right,  stands  by  in 
such  a  manner  as  really  to  induce  the  person  committing  the 
act,  and  who  might  otherwise  have  abstained  from  it,  to  be- 
lieve that  he  assents  to  its  being  committed,  he  cannot  after- 
wards be  heard  to  complain  of  the  act."  DeBussche  v.  Alty 
L.  R.  8  Ch.  Div.  286. 

Whether  the  conduct  of   appellant   amounts  to  estoppel 
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in  paiSj  or  whether  it  amounts  to  acquiescence,  is  not  mate- 
rial. It  surely  amounts  to  such  delay  as  will  disentitle  it 
to  relief.  Attomey-Oeneral  v.  New  York,  etc.,  R.  Co.,  24 
N.  J.  Eq.,  49;  Traphagen  v.  Mayor,  etc,  29  N.  J.  Eq., 
206.  "High  considerations  of  public  policy  and  of  justice 
require  that  a  taxpayer  who  is  notified  that  a  public  corpora- 
tion claims  to  have  extended  its  limits  so  as  to  take  in  his 
property,  should  act  with  promptness  and  proceed  with 
diligence,  if  he  would  resist  the  attempted  annexation.'' 
Strosser  v.  The  City  of  Fort  Wayne,  100  Ind.  443. 

It  has  been  many  times  held  by  this  court  that  if  a  tax- 
payer stands  by,  and  without  objection  permits  improvements 
to  be  made  which  benefit  his  property,  he  will  be  precluded 
from  denying  the  authority  of  the  municipality  to  contract 
for  the  improvements.  Powers  v.  Town  of  New  Haven,  120 
Ind.  185;  Ross  v.  Stackhouse,  114  Ind.  200;  Taber  v.  Fer- 
guson, 109  Ind.  227. 

It  is  a  familiar  doctrine  that  one  may  not  occupy  two 
inconsistent  positions.  He  must  be  confined  to  one  or  the 
other.  Hence,  during  the  three  years  in  review,  the  appel- 
lant was  within  the  corporate  limits  of  the  city  of  Alexandria, 
or  without  It  could  not  be  within  the  city  to  escape  bur- 
dens imposed  by  the  outlying  township,  nor  within  the  outly- 
ing township  to  escape  burdens  imposed  by  the  city.  It  may 
not  thus  find  immunity  from  taxation.  It  will  be  held  to  one 
jurisdiction  or  the  other.  There  is  nothing  in  the  case  to  show 
that  the  township  ever  attempted  to  exercise  authority  over 
appellant's  property,  nor  to  show  that  appellant  ever  ac- 
knowledged any  such  authority,  while  the  facts  clearly  show 
an  exercise  of  authority  by  the  city,  and  a  passive  submission 
thereto  by  appellant. 

Appellant's  learned  cotmsel  vigorously  urge  in  their 
brief  that  the  findings  of  the  court  below  are  defective,  in 
that  there  is  a  failure  to  find  the  ultimate  fact  of  "acquies- 
cence," the  insistence  being  that  the  facts  found  are  but 
evidentiary,  and  links  in  the  proof  of  the  ultimate  fact 
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From  our  decided  cases  it  may  be  stated  as  a  rule  that,  where 
facts  stated  in  a  special  finding  will  admit  of  but  one  con- 
clusion and  lead  to  but  one  result^  the  deduction  therefrom 
is  a  conclusion  of  law,  and  not  an  ultimate  fact  Baltimore^ 
etc.,  B.  Co  V.  Walbomy  Adm.,  127  Ind.  142,  and  cases  there 
cited. 

The  findings  sufficiently  show  that  appellant  had  knowl- 
edge of  the  act  of  annexation,  and  that  the  city  had  as- 
sessed taxes  against  its  property,  and  an  officer  of  the  appel- 
lant bought  in  its  property  sold  by  the  city  for  the  payment 
of  such  taxes,  without  calling  in  question  the  right  of  the  city 
to  levy  said  taxes.  It  summoned  the  city  fire  department  to 
extinguish  a  fire  at  the  factory,  and  the  city's  police  officers  to 
maintain  order  at  its  factory,  and  stood  by  and  received 
benefits  from  the  city  for  more  than  three  years,  and  made  no 
objection  to  being  counted  with  the  corporation,  and  we 
think  this  conduct  can  lead  to  but  one  conclusion,  and,  hence, 
a  question  of  law. 

The  fifth  assignment  of  errors  was  not  discussed,  and 
hence  is  regarded  as  waived.     Judgment  affirmed. 


Johnson  et  al.  v.  Shirley,  Assiqneb,  et  al. 

[No.  18,586.    Filed  April  19,  1899.] 

PABTNBRSHn*. — Mortgage  by  Individual  Partner. — Extent  of  Lien. — 
Rightt  of  Firm  Creditort.  —  A  mortgage  executed  by  one  part* 
ner  on  his  undivided  one-half  of  the  partnership  property  for  the 
purpose  of  securing  his  individual  antecedent  debt,  by  and  with  the 
consent  of  his  co-partner,  does  not  attach  to  the  corpus  of  the  part- 
nership property,  but  only  to  the  mortgaging  partner's  interest  in 
the  surplus  remaining  after  the  payment  of  the  firm  debts. 

From  the  Boone  Circuit  Court.     Affirmed. 

Patrick  H.  Dutch  and  Winton  A.  Dutchy  for  appellants. 
A,  J,  Shelby y  S.  B.  Artmariy  T.  J,  Terhune  and  Balston  & 
Keefe,  for  appellees. 

Jordan^  J. — On  and  prior  to  the  12th  day  of  December, 
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1896,  William  S.  Jett  and  George  W.  Johnson  were  equal 
partners  engaged  as  merchants  in  the  sale  of  hardware  and 
implements  at  Lebanon,  Indiana,  under  the  firm  name  of 
"Jett  &  Johnson."  On  that  day,  the  firm  being  insolvent, 
these  partners  made  a  voluntary  assignment  of  its  assets  and 
property  to  the  appellee,  George  C.  Shirley,  under  the  pro- 
visions of  the  insolvent  laws,  for  the  benefit  of  all  of  the 
creditors  of  said  firm.  The  deed  of  assignment  was  duly  re- 
corded on  that^day,  and  appellee,  as  the  trustee  thereunder, 
assumed  and  entered  upon  the  discharge  of  the  duties  of  said 
trust.  On  the  11th  day  of  December,  1896,  George  W. 
Johnson  executed  to  appellant,  his  wife,  a  chattel  mortgage 
upon  the  undivided  one-half  interest  in  this  stock  of  hard- 
ware and  implements.  On  the  same  day  he  also  executed  a 
chattel  mortgage  upon  the  same  interest  to  his  brother,  James 
M.  Johnson,  a  co-appellant  herein.  Both  of  these  instru- 
ments were  executed  to  secure  antecedent  debts  owing  by 
said  mortgagor  in  his  individual  capacity,  such  debts  being  in 
no  manner  liabilities  against  the  firm  of  Jett  &  Johnson.  The 
mortgages  were  duly  recorded  on  the  12th  day  of  December, 
1896,  in  the  recorder's  office  of  Boone  county,  Indiana.  The 
debts  secured  by  these  mortgages  aggregate  $3,306.  The 
mortgages  upon  their  face,  do  not  purport  to  be  executed  by 
the  firm  of  Jett  &  Johnson,  nor  is  there  anything  therein  to 
indicate  or  show  that  they  have  any  connection  whatever 
therewith.  They  each  recite  that  George  W.  Johnson,  of 
Boone  county,  Indiana,  etc.,  does  "hereby  sell  and  convey" 
to  the  mortgagee  therein  named  "the  goods  and  chattels  de- 
scribed as  follows,  to  wit:  The  undivided  one-half  interest  in 
the  stock  of  hardware  merchandise,  consisting  principally  of 
hardware,  cutlery,  firearms,  nails,  stoves,  woodenware,  imple- 
ments, farm  machinery,"  etc.  The  situs  of  the  stock  of  hard- 
ware mentioned  in  the  mortgage  is  stated,  and  it  is  provided 
in  the  instrument  that,  in  the  event  Johnson,  the  mortgagor, 
paid  the  debt  secured,  etc.,  then  the  conveyance  was  to  be 
void,  and  it  was  further  provided  therein  that  he  was  to  re- 
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tain  possession  of  the  property  until  the  maturity  of  the  in- 
debtedness, etc.  On  the  same  day  that  Johnson  executed  this 
mortgage,  his  co-partner,  Jett,  also  executed  similar  mort- 
gages upon  his  undivided  one-half,  interest  in  this  stock  of 
hardware  to  secure  an  antecedent  indebtedness  of  his  own. 

Appellee,  as  assignee,  presented  a  petition  to  the  lower 
court  for  the  purpose  of  obtaining  an  order  for  the  sale  of  the 
partnership  property  assigned  to  him  by  this  firm,  the  pro- 
ceeds of  such  sale  to  be  applied  first  in  the  payment  of  the 
debts  of  the  late  firm  of  Jett  &  Johnson.  Appellants,  to- 
gether with  the  mortgagees,  under  the  mortgages  executed  by 
Jett,  were,  on  their  own  application,  made  parties  defendant 
to  this  petition  and  each  separately  filed  cross-complaints  set- 
ting up  his  respective  chattel  mortgage,  and  asking  that 
in  the  event  the  property  was  sold  by  the  assignee  under  the 
court's  order,  he  be  directed  first  to  apply  pro  rata  the  pro- 
ceeds arising  out  of  the  sale  upon  the  indebtedness  secured  by 
the  mortgages  held  by  the  crosd-complainants,  etc. 

On  the  issues  joined  upon  the  pleading,  the  court,  upon 
hearing  the  petition  and  the  matters  in  issue,  ordered  that  the 
property  be  sold  by  the  assignee,  including  that  embraced  in 
the  mortgages,  free  from  all  liens,  and  that  the  proceeds 
arising  out  of  the  sale  be  applied  as  follows :  ^  First,  to  the 
payment  of  the  costs  and  expenses  of  the  assignment;  next, 
to  the  payment  in  full  of  the  claims  and  debts  of  the  firm  of 
Jett  &  Johnson;  and  that  the  remainder  of  such  proceeds  be 
applied  one-half  thereof  pro  rata  to  the  indebtedness  secured 
under  appellants'  mortgages,  etc. 

Appellants  each  moved  for  a  modification  of  the  judgment 
to  the  eflFect  that  the  court  order  that  one-half  of  the  proceeds 
accruing  from  the  sale  of  the  property  be  applied  first  to  the 
payment  of  the  expenses  of  the  assignment,  and  that  the  re- 
mainder of  said  one-half  be  applied  to  the  payment  in  full  of 
the  claims  held  by  appellants  against  George  W.  Johnson, 
and  secured  by  the  mortgages  in  question;  and,  if  any  portion 
of  the  undivided  half  of  such  proceeds  remained  after  the 
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payment  in  full  of  these  individual  claims,  that  it  be  applied 
upon  the  indebtedness  of  the  firm  of  Jett  &  Johnson.  These 
motions  were  each  overruled,  as  were  likewise  the  motions 
for  a  new  trial,  filed  upon  the  part  of  appellants.  The  firm 
creditors  of  Jett  &  Johnson,  upon  application  to  this  court, 
have  been  permitted  to  intervene  in  this  appeal,  and  they, 
through  their  counsel,  join  the  assignee  in  resisting  a  reversal 
of  the  judgment  of  the  lower  court. 

The  contention  of  the  learned  counsel  for  appellants  is  that 
the  chattel  mortgages  in  controversy  are  shown  to  have  been 
executed  to  appellants  by  George  W.  Johnson,  of  the  firm  of 
Jett  &  Johnson,  prior  to  the  assignment,  with  the  consent  of 
Jett,  his  co-partner.  Therefore  the  insistence  is  that  they 
must  be  considered  and  held  to  be  a  lien  upon  the  undivided 
one-Jhalf  of  the  property  held  by  that  firm,  and  consequently 
that  appellants  thereby  are  preferred  over  the  partnership 
creditors.  On  the  other  side  it  is  insisted  by  the  learned 
counsel  for  the  appellees  and  the  interveners  that  under  the 
circumstances  in  this  case  the  mortgages  in  question  must  be 
limited,  and  considered  only  as  embracing  the  interest  of 
Johnson  in  the  firm  property  remaining  after  the  payment  of 
the  firm  debts  and  the  settlement  of  the  partnership  accounts; 
hence,  the  application  of  the  proceeds  arising  out  of  the  sale 
of  the  property,  as  directed  to  be  applied  by  the  court,  was 
proper. 

It  is  contended  that  there  is  nothing  in  either  of  the  mort- 
gages in  dispute  to  indicate  that  they  were  intended  to  cover 
the  corpus  of  the  firm  property.  Counsel  say:  "Each  of 
the  mortgages  is  executed  by  George  W.  Johnson  in  his  indi- 
vidual capacity,  and  neither  attempts  in  any  way,  upon  its 
face,  to  be  a  mortgage  by  the  firm  upon  firm  property,  or  a 
mortgage  by  the  individual  member  of  the  firm,  with  the 
consent  of  his  co-partner,  upon  the  corpus  of  the  firm  prop- 
erty.'' While  in  fact  a  partnership  is  composed  of  individual 
members,  still  a  firm  so  constituted  is  recognized  as  a  distinct 
legal  entity  different  and  distinct  from  the  persons  who  com- 
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pose  it  Henry  v.  Anderson^  77  Ind.  361.  Therefore,  the 
principle  is  universally  recognized  that  a  partner's  interest 
in  or  title  to  the  firm  property  is  not  an  interest  in  or  title  to 
any  specific  property.  The  effects  or  property  of  the  partner- 
ship belong  to  the  firm  so  long  as  it  exists,  and  not  to  the  mem- 
bers who  compose  it.  The  share  or  interest  of  each  of  its 
members  is  the  ultimate  balance  of  the  firm's  property  or 
effects  after  the  payment  in  full  of  its  debts  and  obligations 
and  the  adjustment  or  settlement  of  accounts  between  him 
and  his  co-partners.  Conant  v.  Frary,  49  Ind.  530 ;  Merid- 
ian Nat  Bank  v.  Brandt^  51  Ind.  56,  and  cases  there  cited; 
Donellan  v.  Hardy^  57  Ind.  393;  McMillan  v.  Hadley,  78 
Ind.  590;  Ex  Parte  Hopkins,  Assn.,  104  Ind.  157;  Williams 
V.  Lewisy  115  Ind.  45;  Menagh  v.  Whitewell,  52  N.  Y.  146; 
Parsons  on  Part.,  sections  245  and  247;  Bates  on  Part.,  sec- 
tion 180. 

There  is  another  well  recognized  governing  rule  pertaining 
to  the  law  of  partnership,  which  is  to  the  effect  that  the  prop- 
erty of  the  firm  is  impressed  with  an  equity  for  the  payment 
of  the  firm  debts  and  liabilities,  and  the  latter  are  given  prior- 
ity over  the  debts  and  liabilities  of  the  individual  members  of 
the  partnership.  The  authorities,  in  referring  to  this  equity, 
sometimes  in  a  general  way  term  it  the  lien  of  the  firm 
creditors  upon  the  partnership  assets  or  property.  This  is  a 
misnomer,  as  the  creditors  of  the  firm,  in  the  true  sense  of  the 
word,  have  no  lien  upon  the  firm  property  but  have  merely 
an  equitable  preference  or  right  which  a  court  of  equity  will 
enforce  in  their  favor.  Warren  v.  Farmer,  100  Ind.  593; 
Trentman  v.  Swartzell,  85  Ind.  443 ;  Fisher  v.  Syfers,  109 
Ind.  514;  Johnson,  Rec,  v.  McClary,  131  Ind.  105;  Parsons 
on  Part.,  section  246;  Bates  on  Part.,  section  559  et  seq. 
This  equitable  right  or  priority  exists  in  favor  of  the  firm 
creditors  only  through  the  right  of  the  partners  to  have  the 
assets  or  property  of  the  partnership  first  applied  to  the  pay- 
ment of  the  firm  debts  in  preference  to  the  debts  of  the  indi- 
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vidual  members  composing  the  firm.  Consequently  it  is 
recognized  and  held  that  the  members  of  the  firm  may  in  good 
faith,  by  their  united  action,  waive  this  right  by  transferring 
or  encumbering  the  firm  property  to  pay  or  secure  bona  fide 
debts  of  its  individual  members,  for  which  the  firm  was  in  no 
manner  liable  or  responsible,  and  thereby  deprive  the  firm 
creditors  of  their  equitable,  rights.  Johnson  v.  McClarify 
supra^  and  oases  there  cited.  There  can  bo  no  question  as  to 
the  right  of  the  co-partners  of  a  firm  unitedly  to  dispose  of  the 
corpus  of  its  property  for  any  purpose  when  not  insolvent, 
or  when  enough  property  is  retained  to  satisfy  creditors. 
While  che  right  of  the  co-partner  to  encumber  by  mortgage 
his  interest  in  the  firm  property  to  secure  his  own  individual 
antecedent  debt  cannot  be  successfully  controverted,  still 
the  lien  of  such  a  mortgage,  the  authorities  affirm,  does  not 
attach  in  any  manner  to  the  corpus  of  the  partnership  prop- 
erty, but  only  to  the  mortgaging  partner's  interest  in  the  sur- 
plus remaining  after  the  payment  of  the  firm  debts  and  a 
balancing  of  accounts  between  him  and  the  other  member  or 
members  of  the  firm.  Deeter  v.  Sellers^  102  Ind.  458,  and 
authorities  above  cited.  Certainly  the  mortgagee,  the  credit- 
or of  the  individual  partner,  as  a  general  rule,  cannot  be  said 
to  occupy  a  better  position  than  the  partner  himself  through 
whom  he  derives  his  rights  under  the  mortgage.  This  doc- 
trine is  well  recognized  by  the  autliorities  heretofore  cited. 

In  the  light  of  the  principles  asserted,  we  may  proceed  to 
consider  their  application  to  the  questions  involved  in  this 
appeal. 

The  firm  of  Jett  &  Johnson,  as  heretofore  stated,  was 
composed  of  William  S.  Jett  and  George  W.Johnson  as  equal 
partners,  the  latter  being  the  mortgagor  under  whom  appel- 
lants claim.  It  is  evident,  under  the  circumstances,  when 
tested  by  the  rule  previously  asserted,  that  the  only  interest 
that  George  W.  Johnson  had  in  the  stock  of  hardware  which 
he  could  individually  mortgage  to  secure  his  own  indebted- 
ness was  one-half  of  the  surplus  remaining  after  the  payment 
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of  the  firm  indebtedness  and  an  adjustment  or  settlement  of 
the  partnership  matters  or  accounts  between  him  and  his  co* 
partner,  Jett.  But  counsel  for  appellants  contend  that  the 
lien  of  these  mortgages  attached  to  the  corpus  of  the  part- 
nership property  by  virtue  of  an  agreement  between  John- 
son and  his  co-partner.  There  is  evidence  showing  that  on 
the  day  the  mortgages  in  question  were  executed,  and  pre- 
vioiis  to  their  execution,  Johnson  informed  his  co-partner, 
Jett,  that  he  was  about  to  make  mortgages  to  appellants 
on  his  (Johnson's)  one-half  of  the  partnership  stock,  and 
that  Jett  said:  "That  is  all  right.  You  are  willing  for 
me  to  make  mortgages  to  my  brothers  to  secure  them  for 
some  notes  they  are  on  for  me."  This  consent  of  John- 
son's partner,  under  the  circumstances,  can  not  be  ac- 
cepted as  controlling.  The  mortgages,  aa  we  have  seen,  were 
each  executed  by  Johnson  in  his  individual  capacity  and  they 
each  expressly  purport  to  embrace  only  his  undivided  one- 
half  interest  in  this  stock  of  hardware.  Neither  of  these  in- 
struments professes  or  indicates  that  the  execution  thereof  is 
in  any  manner  the  united  action  of  the  members  of  the  firm 
of  Jett  &  Johnson,  or  that  the  mortgagor  contemplates  or  in* 
tends  to  mortgage  or  affect  in  any  manner  the  corpus  of  the 
property  mentioned.  It  is  the  undivided  one-half  interest, 
declared  to  be  covered  by  the  mortgage,  which,  in  legal  effect, 
as  we  have  seen,  is  one-half  of  the  surplus  of  the  firm  property 
remaining  after  the  payment  of  the  partnership  debts  and  the 
settlement  of  accounts  between  the  mortgagor  and  his  co- 
partner. In  fact,  appellants,  by  their  cross-complaint,  seem- 
ingly themselves  place  the  proper  construction  upon  these 
mortgages,  as  it  is  therein  alleged  that  Jett  consented  to  the 
execution  of  the  mortgage  bv  "George  W.  Johnson  upon  the 
undivided  one-half  of  said  Johnson  in  the  property  heretofore 
described." 

In  the  case  of  Conant  v.  Frary,  49  Ind.  530,  the  mortgage 
there  involved  on  its  face  purported  to  be  upon  the  undivided 
one-half  interest  of  the  real  estate  therein  described,  which 
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was  shown  to  be  partnership  property.  'The  lower  court 
limited  the  mortgage  lien  to  the  one-half  interest  of  the  part- 
ner in  the  surplus  after  the  payment  of  the  firm  debts  and  the 
settlement  of  the  partnership  accounts,  and  this  construction 
of  the  mortgage  was  sustained  by  this  court. 

In  the  appeal  of  Menagh  v.  WhitweUy  52  N.  Y.  146,  the 
court  of  appeals  of  Xew  York  said:  "Until  some  act  is 
done  by  the  firm  to  transfer  the  joint  interest,  no  separate  act 
of  either  or  all  of  the  partners,  or  proceedings  against  them 
individually  with  reference  to  their  individual  interests, 
should  be  held  to  affect  the  title  of  the  firm  so  as  to  preclude 
a  creditor  of  the  firm,  having  a  judgment  and  execution,  from 
levying  upon  the  joint  property.  To  hold  that  separate 
transfers  of  their  individual  shai'es  by  the  several  partners 
can  convey  a  good  title  to  the  whole  property,  free  from  the 
joint  debts,  would  be  to  retiun  to  the  doctrine,  long  since  ex- 
ploded that  partners  hold  by  moieties  as  tenants  in  common. 
*  *  *  But  the  individual  members  or  their  creditors 
ought  not  to  have  any  such  power,  and  all  transfers  made  by 
them  for  individual  purposes  should  be  held  inoperative  upon 
the  corpus  of  the  property,  so  long  as  there  are  firm  debts  un- 
paid for  which  the  property  is  required.  As  against  firm 
creditors,  no  greater  effect  should  be  given  to  such  transfers 
when  made  by  all  the  partners  separately,  than  when  made 
by  a  portion  of  them,  but  the  property  should  be  deemed  to 
continue  in  the  firm  until  its  title  has  been  devested  by  some 
act  of  the  firm." 

The  mortgages  in  the  case  at  bar  neither  were,  nor  did  they 
purport  upon  their  face  to  be,  the  act  of  the  firm  by  virtue 
either  of  any  express  or  implied  consent  of  Jett,  the  co-part- 
ner. The  interest  which  Johnson  attempted  to  mortgage  was 
his  undivided  one-half,  and  nothing  more;  hence  the  alleged 
consent  of  his  co-partner,  under  the  circumstances,  cannot 
avail  to  render  them  operative  upon  the  corpus  of  the  firm 
property  so  long  as  there  are  partnership  claims  which  de- 
mand its  application  to  their  payment.     Ewart  v.  Nave- 
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McCordy  etc.,  Co.,  130  Mo.  112,  31  S.  W.  1041;  Reybum 
V.  Mitchell,  106  Mo.  366,  16  S.  W.  692;  Still  v.  Focke,  66 
Texas  715,  2  S.  W.  59. 

In  Keybum  v.  Mitchelly  supra,  the  mortgage  was  executed 
by  a  member  of  the  firm  to  secure  an  individual  debt,  and 
purported  to  be  upon  "his  right,  title,  and  interest  in  the 
property."  The  court  construed  this  to  include  nothing 
more  than  the  interest  of  the  partner  in  the  surplus  remaining 
after  the  payment  of  the  firm  debts  and  an  adjustment  of  the 
partnership  matters. 

In  Still  V.  Focke,  supra,  it  was  held  that  if  the  instrument 
of  conveyance  or  assignment  is  by  one  of  the  partners  only, 
in  his  name,  he  assuming  therein  to  be  the  sole  owner  of  the 
property,  only  his  interest  will  pass  to  the  assignee,  and  thd 
property  may  be  seized  by  a  firm  creditor  in  payment  of  his 
debt. 

The  judgment  of  the  lower  court  directing  the  application 
of  the  proceeds  arising  out  of  the  sale  of  the  property  in  con- 
troversy, is  amply  supported  by  the  evidence,  and  is  in  har- 
mony with  the  law,  and  is  therefore  affirmed. 


Thompson,  by  Next  Friend,  v.  The  Citizens  Street 

Railway  Company. 

[No.  18,143.    Filed  April  20,  18W.] 

Neoliqence. — Pleading. — Evidence. — Where  a  complaint  against  a 
street  railway  company  for  personal  injuries  contains  only  a  gen- 
eral charge  of  negligence  in  the  manner  of  running  cars,  plaintiff 
cannot  prove  that  his  injuries  resulted  from  the  failure  of  defendant 
to  furnish  a  safe  place  to  work,  and  safe  appliances,  or  that  the 
injury  was  wilful,    pp,  404,  4€S. 

Master  and  Servant. — Negligence. — Personal  Injuries. — Proximate 
Cause. — Plaintiff  was  employed  by  defendant  to  turn  switches  at 
an  intersection  of  its  street  car  lines,  and,  after  turning  a  switch  on 
the  south  track,  stepped  backward  toward  the  north  track,  and  so 
near  it  that  he  was  struck  by  a  car  going  west  on  the  north  track, 
and  was  injured.  There  was  room  for  him  to  stand  safely  between 
the  tracks  at  the  point  where  he  was  injured,  but  he  stepped  back- 
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ward  too  far  in  order  to  avoid  a  frightened  team  of  horses  drawing 
a  car  on  the  south  track.  Held,  that  the  threatening  appearance  of 
the  horses  drawing  the  approaching  car  was  the  proximate  cause  of 
the  accident,  which  was  one  of  the  risks  of  the  employment  assumed 
by  plaintiff,    pp.  4^5,  466. 

NBQLiaENCE. — Street  Railroads, — Presumptions. — It  will  not  be  as- 
sumed, in  the  absence  of  evidence,  that  the  body  of  a  street  car 
passing  around  a  curve  at  the  rate  of  eight  or  ten  miles  an  hour  will 
rock  upon  its  trucks  to  such  an  extent  as  to  strike  a  person  occupy- 
ing a  position  far  enough  away  from  the  tracks  to  escape  collision 
with  a  car  passing  at  a  lower  rate  of  speed,    p.  467. 

Same. — Proximate  Catise. — Street  Railroads. — A  street  railway  com- 
pany will  not  be  held  liable  for  an  injury  to  plaintiff  caused  by 
a  collision  with  a  car  because  of  the  fact  that  the  car  was  running 
at  a  rate  of  speed  in  violation  of  a  city  ordinance,  where  no  causal 
connection  is  shown  between  the  speed  of  the  car  and  the  injury. 
pp.  4^7-460. 

From  the  Marion  Superior  Court.     AffirmecL 

George  W.  Galvin^  for  appellant. 

W.  H.  Latta,  Ferdinand  WinteTy  W.  II.  H.  Miller  and  /. 
B.  Elanif  for  appellee. 

DowLiNG,  J. — lAppellant  brought  this  action  to  recover 
damages  for  injuries  caused  by  the  alleged  negligence  of  ap- 
pellee. 

The  complaint  is  in  two  paragraphs.  The  first  alleges  that 
while  he  was  engaged  in  the  performance  of  his  duties  as  an 
employe  of  appellee,  said  appellee,  by  its  negligence,  ran  its 
car  against  appellant,  by  which  he  was  injured.  The  second 
paragraph  states  that  appellee  negligently  ran  its  car  at  a 
greater  rate  of  speed  than  six  miles  an  hour,  in  violation  of  a 
city  ordinance,  and  that  while  so  running  the  same  it  ran 
said  car  against  appellant,  and  permanently  injured  him. 

The  cause  was  tried  by  a  jury,  and  a  special  verdict  re- 
turned, and,  on  motion  of  appellee,  a  judgment  was  rendered 
thereon  against  appellant. 

The  part  of  the  special  verdict  necessary  to  the  determina- 
tion of  this  appeal  is  substantially  as  follows:  Appellant,  on 
the  4:th  day  of  March,  1893,  was  sixteen  years  of  age,  and  of 
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average  size  and  intelligence  for  a  boy  of  that  age.  He  was 
then,  and  had  been,  in  the  service  of  appellee  for  more  than 
one  month  at  the  crossing  of  Washington  and  Pennsylvania 
streets,  in  the  city  of  Indianapolis,  turning  switch  tongues,  so 
as  to  direct  cars  going  east  on  Washington  street,  so  that  they 
would  turn  and  run  either  north  on  Pennsylvania  street, 
or  southeast  on  Virginia  avenue,  instead  of  due  east  on 
Washington  street.  In  doing  this  work  he  became,  and  was 
on  said  day,  familiar  with  the  position  of  the  said  car 
tracks  and  the  running  of  the  cars  thereon  at  said  street 
crossing,  and  with  the  surroundings  at  said  crossing;  that 
said  Pennsylvania  and  Washington  street  cross  at  right 
angles;  that  there  is  a  double  track  on  Washington  street, 
which  runs  east  and  west,  the  cars  going  east  running 
on  the  south  track,  and  the  cars  going  west  running  on  the 
north  track,  and  that  these  tracks  connect  with  the  double 
track  running  southeast  on  Virginia  avenue.  Appellant's 
duty  required  him  to  be  constantly  on  and  about  these  tracks, 
and  when  he  turned  the  switch  tongues  his  duty  required  him 
to  stand  between  the  tracks  on  Washington  street.  On 
March  4,  1893,  appellant  threw  the  switch  tongue  on  the 
south  track  for  a  motor  and  trailer.  There  was  a  car,  drawn 
by  horses,  following  said  motor  and  trailer  so  near  that  the 
horses'  heeds  were  right  against  the  dashboard  of  the  trailer. 
These  horses  drawing  said  car  on  said  south  track  were 
frightened,  and  prancing  about,  and  appellant,  after  throw- 
in£;  said  switch  tongue  as  aforesaid,  believing,  and  having 
reason  to  believe,  that  he  was  in  danger  of  being  injured  by 
said  horses,  in  an  effort  to  avoid  being  injured  by  said  horses, 
stepped  back  from  the  south  track  so  near  to  the  north  track 
that  he  was  immediately  struck  by  the  front  end  of  a  trailer 
attached  to  a  motor  going  west  on  said  north  track;  that  said 
motor  and  trailer  came  from  the  north,  off  of  Pennsylvania 
street,  and  turned  west  upon  the  north  street-car  track  on 
Washington  street;  that  appellant,  by  looking  and  listening, 
could  not  have  seen  or  heard  the  cars  of  appellee  which  struck 
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him  approaching  before  they  entered  upon  the  curve  at 
Pennsylvania  and  Washington  streets;  that  at  the  time  the 
trailer  struck  him  it  was  running  at  the  rate  of  eight  or  ten 
miles  per  hour;  that  the  car  to  which  said  trailer  was  attached 
was  being  propelled  by  electricity;  that  in  stepping  back  to 
the  point  where  he  was  struck,  appellant  exercised  such  care 
as  a  reasonably  prudent  man  should  have  exercised  under 
like  circumstances,  and  was,  at  the  time,  in  the  exercise  of  the 
care  and  prudence  which  an  ordinarily  prudent  person  ought 
to  have  exercised  under  the  circumstances  and  surroundings. 
There  was  room  for  appellant  to  stand  safely  between  the 
tracks,  where  he  was  standing,  but  the  fractious  horses  and 
the  sway  of  the  trailer  made  it  unsafe;  that  appellant,  before 
stepping  back  to  the  position  in  which  he  was  struck,  did  not 
see  the  car  that  struck  him,  but  at  the  time  he  was  struck  he 
knew  that  the  motor  car  which  was  drawing  said  trailer  car 
had  just  passed,  running  very  close  to  his  body.  Appellant 
did  not,  at  any  time  before  he  was  struck,  look  to  see  whether 
said  motor  car  was  drawing  a  trailer  or  not,  but  he  knew  that 
motor  cars,  passing  in  the  same  direction,  did  have  trailers 
attached.  There  was  no  evidence  that  there  was  anN-thing 
to  prevent  his  seeing  the  trailer  that  struck  him,  if  he  had 
looked,  but,  if  he  had  seen  it  he  could  not  have  avoided  colli- 
sion with  it.  There  was  no  evidence  whether  appellant,  in 
stepping  back  to  avoid  the  horses,  looked  in  every  direction, 
and  endeavored  to  guard  against  other  danger.  It  was  a  part 
of  appellant's  duty,  at  the  time  he  was  injured, to  look  out  for, 
and  avoid  collision  with,  passing  cars.  Conductors,  by  sig- 
'  nal,  direct  motormen  when  to  start  and  when  to  stop  cars  in 
their  charge  upon  appellee's  road.  There  was  nothing  to 
direct  the  attention  of  the  motorman  on  the  motor  car  to 
which  said  trailer  was  attached  to  the  position  appellant  -was 
occupying.  The  motorman,  by  the  exercise  of  due  care  and 
attention,  could  have  seen  the  position  of  appellant  in  time 
to  have  avoided  so  running  his  car  as  to  strike  him. 

The  errors  assigned  call  in  question  the  action  of  the  court 
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in  rendering  judgment  in  favor  of  the  appellee  upon  the 
apecial  verdict. 

A  plaintiff  must  recover  according  to  the  allegations  of  his 
complaint^  or  not  at  all.  In  actions  founded  upon  the  al- 
leged negligence  of  the  def  endant,  the  plaintiff  cannot  charge 
one  kind  of  negligence  and  prove  another.  Cleveland^  etc^ 
R.  Co.  V.  ^yynanty  100  Ind.  160;  Armacosty  Adm.y  v.  Lind- 
lejfy  Adm.y  116  Ind.  295. 

There  is  no  averment  in  the  complaint  that  the  appellee 
did  not  provide  appellant  a  safe  place  in  which  to  work;  that 
it  failed  to  furnish  him  with  safe  machinery  and  appliances, 
or  that  it  did  anything  which  it  could  have  foreseen  would 
render  the  performance  of  his  duties  more  hazardous,  or  that 
the  injury  was  wilful.  The  authorities  cited  upon  these 
propositions  may  therefore  be  laid  out  of  the  case. 

The  complaint,  as  has  been  seen,  contains  only  (1)  a  gener- 
al charge  of  negligence  in  running  appellee's  cars,  and  (2)  a 
charge  that  the  cars  were  run  by  electricity  in  a  grossly  negli* 
gent  manner,  at  a  greater  rate  of  speed  than  six  miles  per 
hour,  in  violation  of  an  ordinance  of  the  city  of  Indianapolis 
limiting  the  speed  to  that  rate. 

The  single  question,  therefore,  is  presented:  Does  it  ap- 
pear from  the  special  verdict  that  the  injury  to  the  appellant 
was  the  result  of  the  negligence  of  appellee  in  running  its 
cars  without  due  care,  or  at  an  unlawful  rate  of  speed? 

TTpon  these  points  the  facts,  as  ascertained  by  the  special 
verdict,  are  that  appellant  had  been  employed  at  the  intersec* 
tion  of  Pennsylvania  and  Washington  streets  for  more  than 
a  month;  that  his  duty  was  to  turn  switch  tongues  on  the  ap- 
proach of  street  cars;  that  he  was  familiar  with  his  sur- 
roundings, with  the  various  tracks  at  that  place,  and  with  the 
running  of  the  cars  on  those  tracks. 

It  is  shown  by  the  answers  of  the  jury  to  the  thirteenth, 
forty-second,  forty-fourth,  forty-sixth,  forty-eighth,  and 
fifty-seventh  interrogatories  that  there  was  room  for  appel- 
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lant  to  stand  safely  between  the  tracks  at  the  point  where  he 
was  standing  when  injured,  but  that  owing  to  the  "fractious" 
horses,  and  the  "sway"  of  the  trailer  car,  that  place  was  ren- 
dered unsafe;  that  after  throwing  the  switch  tongue  on  the 
south  track,  he  stepped  backward  toward  the  north  track,  and 
80  near  to  it  that  he  was  struck  by  the  trailer  drawn  by  a  mo- 
tor car  going  west  on  the  north  track;  that  he  stepped  back  to 
get  out  of  the  way  of  the  horses  drawing  an  English  avenue 
car,  which  was  following  close  upon  the  trailer,  upon  the 
south  track;  that  the  horses  were  frightened,  and  were  pranc- 
ing about,  so  that  appellant  had  reason  to  believe  he  was  in 
danger  of  being  injured  by  them;  that  appellant's  proximity 
to  the  north  track  was  caused  by  his  effort  to  escape  injury 
from  the  horses  drawing  the  car  of  appellee  on  the  south 
i  track. 

It  is  evident,  we  think,  that  the  proximate  cause  of  the 
accident  and  injury  to  the  appellant  was  the  threatening  ap- 
pearance of  the  horses  drawing  the  car  on  the  south  track. 
His  alarm  from  this  circumstance  led  him  to  step  backward 
toward  the  north  track,  and  too  near  it  for  his  safety.  The 
conditions  affecting  his  security  at  that  place  were  just  such 
as  they  had  been  during  the  whole  period  of  his  employment. 
In  a  moment  of  confusion  and  excitement  he  miscalculated 
the  space  occupied  by  moving  cam  on  the  north  track,  and  he 
was  struck  by  the  front  part  of  the  trailer  car.  Had  it  not 
been  for  the  presence,  the  fright,  and  the  plunging  of  the 
horses,  no  accident  would  have  occurred.  Kislner  v.  City 
of  IndianapoUsy  100  Ind.  210;  Pennsylvania  Co.  v.  Cong- 
don^  134  Ind.  226,  39  Am.  St.  251;  see  note  to  Gilson  v. 
Delatvarey  etc.,  Co,,  36  Am.  St.  807,  65  Vt.  213;  O'Neal  v. 
Chicago,  etc.,  R.  Co,,  132  Ind.  110.  The  danger  of  such  an 
occurrence  was  one  of  the  risks  of  the  employment,  and  was 
assumed  by  the  appellant.  O'Neal  v.  Chicago,  etc.,  R.  Co.y 
132  Ind.  110;  Pennsylvania  Co.  v.  O^Shaughnesey,  Adfn.^ 
122  Ind.  588. 
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It  is  contended  on  behalf  of  the  appellant  that  the  "sway*^ 
of  the  trailer  contributed  to  the  accident,  and  that  the  "sway" 
was  due  to  the  velocity  with  which  the  car  was  moving.  The 
verdict  does  not  so  find.  All  that  it  says  is  that  the  place 
where  appellant  was  standing  when  injured  "was  rendered 
unsafe  by  the  fractious  horses  and  the  sway  of  the  trailer  car." 
Precisely  what  is  meant  by  the  "sway"  of  the  car  is  not  clear. 
Any  swinging  movement,  whether  vertical  or  horizontal, 
would  be  covered  by  the  term.  The  ordinary  movement  of 
the  car  around  a  curve  may  be  accurately  described  as  a 
swinging  or  swaying  movement.  In  describing  a  curve,  the 
line  of  the  body  of  the  car,  on  the  outside  of  the  curve,  forms 
a  tangent  to  the  circle  of  which  the  curve  is  a  part.  Both 
ends  of  the  car,  on  the  outer  side  of  the  curve,  are  projected 
some  distance  from  the  track.  A  position  which,  alongside 
of  a  straight  track,  would  be  entirely  safe,  would  be  extreme- 
ly perilous,  and  altogether  untenable,  at  the  side  of  a  curve. 

It  cannot  be  understood  from  the  verdict  that  the  jury 
found  that  the  speed  of  the  trailer  caused  it  to  "sway." 
They  nowhere  say  that  it  did.  Other  facts  found  are  incon- 
sistent with  a  supposition  of  this  kind.  At  the  time  of  the 
accident  the  car  was  moving  at  the  rate  of  eight  or  ten  miles 
per  hour.  Without  evidence  of  the  fact,  we  cannot  assume 
that  the  body  of  a  trailer  car,  running  at  so  moderate  a  rate, 
would  "sway"  or  rock  upon  its  trucks  to  such  an  extent  as  to 
strike  a  person  occupying  a  position  near  the  track,  but  far 
enough  away  from  it  to  escape  collision  with  a  car  passing  at 
a  slower  rate  of  speed. 

It  is  next  insisted  that  the  appellee  is  liable  because  the  ac- 
cident occurred  while  the  appellee  was  violating  two  provi- 
sions of  an  ordinance  of  the  city  of  Indianapolis  regulating 
the  running  of  street  cars:  First,  as  to  the  rate  of  speed; 
and,  secondy  as  to  the  space  of  200  feet  required  to  be  main- 
tained between  two  cars  driven  in  the  same  direction. 

It  may  well  be  doubted  whether  such  provisions  of  an 
ordinance,  relating  to  the  running  of  cars,  adopted  in  the  year 
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1864,  and  amended  in  1876,  long  before  the  use  of  electricity 
as  a  motive  power  for  street  cars  in  the  city  of  Indianapolis, 
can  be  held  to  apply  to  the  operation  of  a  street  railway  so 
equipped  and  operated  in  the  year  1893;  but  it  is  not  neces- 
sary for  us  to  decide  this  question. 

The  special  verdict  does  not  show  that  the  appellee,  the 
Citizens  Street  Railway  Company,  was  in  existence  either  in 
the  year  IS 04,  when  the  original  ordinance  was  passed,  or  in 
1876,  when  the  amendment  fixing  the  rate  of  speed  and  pro- 
hibiting cars  going  in  the  same  direction  from  approaching 
each  other  within  a  space  of  200  feet  was  adopted.  The  jury 
did  not  iind  that  this  ordinance,  and  its  amendment,  applied 
to  the  appellee.  There  is  nothing  in  its  title  to  indicate  that 
it  does  apply  to  the  Citizens  Street  Railway  Company.  The 
amendment  of  the  ordinance,  which  is  all  that  is  set  out  in 
the  special  verdict,  is  entitled  ''An  ordinance  to  amend  sec- 
tion twelve  of  an  ordinance  authorizing  the  construction,  ex- 
tension, and  operation  of  certain  passenger  railways  in  and 
upon  the  streets  of  the  city  of  Indianapolis,  ordained  and  es- 
tablished the  18th  day  of  January,  1864."  The  ordinance  ap- 
plies to  certain  passenger  railways,  but  to  what  railways  does 
not  appear.  Whether  the  appellee  was  one  of  these  certain 
railways  is  not  shown. 

If  it  were  assumed  by  us,  without  proof,  that  the  appellee, 
the  Citizens  Street  Railway  Company,  was  in  existence  in 
1864,  when  the  ordinance  was  adopted,  and  that  it  was  one 
of  the  "certain  passenger  railways"  referred  to  in  the  ordi- 
nance, and  subject  to  its  provisions,  the  fact  that  the  trailer 
car  was  moving  at  a  greater  rate  of  speed  than  six  miles  per 
hour  at  the  time  of  the  accident  would  not  sustain  the  ap- 
pellant's case.  No  causal  connection  is  shown  between  the 
speed  of  the  car  which  struck  the  appellant  and  the  injury. 
Had  the  car  been  moving  at  the  rate  of  six  miles  per  hour, 
instead  of  eight  or  ten,  and  had  appellant  stepped  backward 
as  he  did,  at  the  instant  he  did,  to  get  out  of  the  way  of  the 
horses,  he  would  have  been  struck  by  the  passing  car,  not  be- 
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cause  of  its  rate  of  speedy  but  on  account  of  his  position  near 
the  track. 

We  deem  it  unnecessary  to  decide  whether  the  act  of 
March  4,  1893,  known  as  the  Employer's  Liability  Act, 
was  in  force  at  the  time  of  the  accident,  for  the  reason  that 
the  injury  to  appellant  is  shown  by  the  special  verdict  to  have 
been  the  consequence  of  his  own  act  in  stepping  back  to  get 
out  of  the  way  of  the  horses  drawing  a  car  on  the  south  track. 
However,  upon  the  question  whether  a  motorman  on  an  elec- 
tric car  and  a  switch  tender  working  on  the  same  line  and  for 
the  same  company  are  co^mployes,  we  entertain  no  doubt 
that  thev  sustain  that  relation  to  each  other.  Indiana  Car 
Co.  V.  ParkeTy  100  Ind.  181;  Oormley^  Adm.y  v.  Ohioy  etc.y 
R.  Co.y  72  Ind.  31;  Indiana,  etc.y  B.  Co.  v.  Daileyy  110  Ind. 
75;  Slattery^s  Adm,  v.  Toledo,  etc.,  R.  Co.,  23  Ind.  81,  and 
cases  cited;  Bier  v.  Jeffersonvilhy  etc.,  B.  Co.y  132  Ind.  78, 
and  cases  cited;  Baltimorey  etc.y  B.  Co.  v.  LittUy  Adm.y  149 
Ind.  167. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


BuRB  V.  Smith. 

[No.  18,470.    Filed  April  21,  1899.] 

BoTJVDASiES. —  Establishment. —  Injunction,^  Complaint —  Plaintiff 
brought  suit  to  enjoin  an  adjoining  landowner  from  entering  upon 
her  lands  and  appropriating  to  his  own  use  a  certain  strip  of  land. 
The  complaint  alleged  that  plaintiff  was  the  owner  of  a  certain 
described  tract  of  land,  and  that  adjoining  same  on  the  east  was  the 
land  owned  by  defendant;  that  the  respective  owners  thereof 
had  agreed  upon  a  line  dividing  such  tracts,  and  constructed  a  parti- 
tion fence  thereon  more  than  twenty  years  before  the  commence- 
ment of  the  action,  which  had  ever  since  been  recognized  as  the 
true  line,  and  that  defendant  had  wrongfully  entered  upon  plain- 
tiff's land  at  a  point  ten  feet  west  of  said  line  for  the  purpose  of 
locating  a  partition  fence.  Held,  that  the  complaint  sufficiently 
alleged  that  plaintiff  was  the  owner  of  the  land  to  the  partition 
fence,  pp.  470,  471. 

Baxe. — Adverse  Possession. — Pleading. — A  complaint  in  an  action  to 
enjoin  an  adjoining  landowner  from  encroaching  upon  the  l^nds  of 
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plaintiff,  which  discloses  a  continued,  notorious,  exclusive,  and  ad- 
verse occupancy  of  the  land  by  plaintiff  and  grantors  for  a  period 
of  over  twenty  years,  is  not  bad  for  failure  to  allege  that  the  occu- 
X)anoy  was  under  claim  or  color  of  title,  pp.  471,  472. 

Appeal  and  Error. —^imience. — ^Where  there  is  evidence  sufficient 
to  support  the  finding  the  Supreme  Court  will  not  disturb  the  judg- 
ment upon  the  weight  of  the  evidence,   p,  47S. 

Evidence. — Adverse  Possession, — Declaration  of  Orantor. — The  dec- 
larations of  grantor  made  at  the  time  of  negotiation  and  sale  of  real 
estate  as  to  the  boundaries  thereof  are  admissible  in  evidence  in  an 
action  by  grantee  to  enjoin  an  adjoining  owner  from  encroach- 
ment, where  the  title  of  plaintiff  depended  upon  adverse  possession. 
pp.  472-474. 

From  the  Henry  Circuit  Court.     Affirmed, 

H.  L.  Burr  and  William  A.  BrowUy  for  appellant. 
E.  H,  Bundy  and  J.  M.  Morris j  for  appellee. 

Jordan,  J. — This  action  was  commenced  by  appellee,  and 
BuccessfuUy  prosecuted,  to  enjoin  appellant  from  entering 
upon  certain  land  alleged  to  be  owned  and  possessed  by  the 
appellee.  The  questions  discussed  by  the  parties  relate  to  the 
sufficiency  of  the  complaint,  and  to  the  action  of  the  court  in 
denying  the  motion  for  a  new  trial. 

The  controversy  between  the  parties  is  in  regard  to  the  title 
of  a  strip  of  ground  situated  on  the  west  side  of  a  certain 
fence  line.  The  complaint  may  be^ summarized  as  follows: 
Appellee  is  the  owner  of  five  acres  of  land,  described  in  her 
complaint,  situated  in  Henry  county,  Indiana.  Adjoining 
this  tract  on  the  east  are  five  acres  of  land  owned  by  the  ap- 
pellant. In  1871,  twenty  years  and  over  before  the  com- 
mencement of  this  action,  the  respective  grantors  of  appel- 
lant and  appellee  laid  out  and  agreed  upon  the  line  dividing 
said  tracts,  and  constructed  on  said  agreed  line  a  partition 
fence.  This  fence,  for  a  period  of  more  than  twenty  years, 
has  been  recognized  and  considered  as  the  true  line  dividing 
appellee's  said  tract  of  land,  on  the  east,  from  that  owned  by 
appellant  on  the  west. 

Appellee  and  her  immediate  grantor,  for  over  twenty 
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years,  have  been  in  "full,  actual,  visible,  notorious,  exclusive, 
and  continuous  possession"  of  the  land  situated  on  the  west 
aide  of  this  fence,  and  have  held  and  possessed  it,  adverse  to 
the  appellant  and  his  grantors,  during  said  period  of  time,  by 
virtue  of  appellee's  title,  and  that  of  her  grantor,  and  by  vir- 
tue of  the  agreement  establishing  the  fence  as  the  dividing 
line  between  the  lands  of  said  parties. 

In  June,  1895,  prior  to  the  beginning  of  this  suit,  appel- 
lant unlawfully  entered  upon  appellee's  said  land,  at  a  point 
about  ten  feet  west  of  the  east  line  of  her  said  lands,  and  west 
of  this  division  fence,  and  dug  holes,  and  planted  fence  posts 
therein,  and  is  threatening  to  build  the  fence  on  her  said 
land,  and  thereby  unlawfully  appropriate  to  his  own  use  a 
certain  strip  of  ground  off  the  east  side  of  her  said  tract,  to 
her  great  damage,  etc« 

It  is  insisted  by  appellant  that  the  complaint  does  not  show 
that  appellee  claims  to  be  the  owner  of  any  land,  "either  by 
deed  or  by  adverse  possession,  other  than  the  land  described 
in  the  complaint."  Hence,  it  is  said,  that  it  is  left  to  be  pre- 
sumed that  she  is  the  owner  of  other  lands,  not  described,  on 
which  the  fence  in  question  was  built  under  the  alleged 
agreement.  There  is  no  merit  in  this  contention.  The 
complaint  sufficiently  shows  that  appellee  is  the  pwner  of  the 
five  acres  described  in  the  complaint,  and  that  this  tract  ad- 
joins on  the  east  the  lands  of  appellant,  and  that  the  fence  in 
question  was  the  dividing  line  between  those  two  tracts;  that, 
the  appellant  was  erecting  and  threatened  to  continue  to 
erect  a  fence  west  of  the  old  line  fence,  upon  the  very -lands 
of  which  appellee  alleged  she  was  the  owner  and  in  posses- 
sion. 

She  does  not,  in  her  complaint,  seek  to  recover  any  particu- 
lar land,  but  seeks  only  to  enjoin  appellant  from  entering  and 
erecting  a  fence  upon  the  lands  described,  of  which  she,  as  it 
is  alleged,  is  the  owner. 

It  is  further  urged  that  the  complaint  is  bad  for  the  reason 
that  it  does  not  allege,  as  contended,  that  appellant  or  her 
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predecessors  occupied  the  strip  of  land  in  dispute  under  a 
claim  or  color  of  title.  It  was  not  necessary^  in  addition  to 
the  facts  shown  by  the  complaint,  to  aver  that  the  land  in 
question  was  occupied  under  a  claim  or  color  of  title.  The 
pleading,  as  we  have  seen,  discloses  a  continued,  notorious, 
exclusive,  and  adverse  occupancy  of  this  land  by  appellee  and 
her  predecessors,  through  whom  she  claims,  for  a  period  of 
over  twenty  years.  The  acquisition  of  land  by  adverse  oc- 
cupancy or  possession  is  based  upon  the  twenty-year  statute 
of  limitation;  and,  when  this  period  has  completely  run,  it 
operates,  to  all  intents  and  purposes,  to  extinguish  the  rights 
and  title  of  the  true  owner,  and  vests  the  title  in  fee  simple  in 
the  adverse  occupant.  It  follows,  therefore,  that  appellant's 
objections  to  the  complaint  are  not  tenable.  Roots  v.  Beck, 
109  Ind.  472 ;  Palmer  v.  Doschy  148  Ind.  10,  and  cases  there 
cited. 

We  have  read  and  considered  the  evidence,  and  it  is  suffi- 
cient, in  our  opinion,  to  sustain  the  judgment  of  the  lower 
court.  There  is  evidence  showing  that  the  fence  in  question 
was  considered  and  recognized  by  the  predecessors  of  the  re- 
sepective  parties  herein  as  a  division  line,  as  far  back  as  1868; 
and  for  twenty  years,  at  least,  the  land  in  controversy,  west 
of  this  fence,  has  been  occupied  and  used  up  to  the  fence  line 
by  appellee  and  her  immediate  grantor.  In  fact,  there  is  evi- 
dence tending  to  show  that  the  statute  of  limitation  had  f  uDy 
run,  and  settled  the  question,  as  to  the  prescriptive  title  of  the 
grantor  of  appellee,  as  against  the  grantor  of  appellant,  before 
either  of  the  parties  to  this  action  became  owners  of  the  re- 
spective tracts  of  land  lying  east  and  west  of  the  old  fence 
line.  There  being  evidence  sufficient  to  support  the  finding 
in  favor  of  appellee,  we  therefore  cannot  disturb  the  judg^ 
ment  on  questions  arising  upon  the  weight  of  the  evidence. 

The  court,  over  the  objections  of  appellant,  permitted  ap- 
pellee to  prove  by  her  husband,  Edward  B.  Smith,  a  certain 
declaration  of  Michael  Carr,  appellee's  immediate  grantor. 
Carr,  at  the  time  he  made  the  declaration  in  question,  it 
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appears,  was  in  the  actual  possession  of  the  land,  claiming  to 
be  the  owner  thereof,  and  Smith,  the  witness,  was  proposing 
to  purchase  it  for  appellee,  his  wife.  The  witness  stated  that 
he  inquired  of  Carr  in  regard  to  the  fence  line  in  controversy, 
and  asked  him  if  there  had  been  any  question  about  this  line, 
and  Carr  replied  that  "there  had  not  been."  Counsel  for  ap- 
pellant contend  that  this  statement  made  upon  the  part  of 
Carr,  under  the  circumstances,  was  not  competent;  that  it  was 
a  self-serving  declaration  made  by  him  in  support  of  his  title, 
in  the  absence  of  appellant,  and  therefore  was  not  admissible 
as  evidence.  Counsel  for  appellee,  on  the  other  hand,  main- 
tain that  the  declaration  or  statement  made  by  Carr,  to  the 
effect  that  there  had  been  no  question  raised  in  regard  to  this 
fence  line,  was  competent  evidence,  because  the  title  to  the 
land  involved  depended  upon  the  adverse  possession  upon  the 
part  of  appellee  and  her  grantor;  hence,  the  declaration  was 
proper  as  tending  to  prove,  at  the  time  Carr  sold  the  land 
to  appellee,  that  he  was  in  possession,  and  claiming  title  as 
far  east  as  the  fence  which  was  recognized  as  the  boundary 
line.  Carr,  as  we  have  said,  was,  at  the  time  he  made  the 
declaration,  in  actual  possession  of  the  land  in  dispute.  The 
statement  in  controversy  was  made  by  him  to  the  witness,  Mr. 
Smith,  who  was  then  proposing  to  purchase  the  land  for  the 
appellee.  His  declaration  was  contemporaneous  with  his 
possession,  and  related  thereto,  as  it  at  least 'tended  to  show 
the  extent  of  Carr's  possessory  rights,  or,  in  other  words,  that 
his  occupancy  extended  east  to  this  fence  line.  The  fact 
that  he  was  in  possession  of  the  land,  and  occupied  it  up  to 
this  line,  at  and  prior  to  the  time  of  appellee's  purchase,  cer- 
tainly, under  the  issues,  were  facts  proper  to  be  introduced  in 
evidence.  His  possession  or  occupancy  of  the  land  was  the 
act  or  res  gestae  admissible  in  evidence,  and  what  he  may 
have  declared  or  said  contemporaneous  with  this  possession, 
explanatory  thereof  or  relative  thereto,  and  germane  to  the 
issues  in  this  case,  was  equally  competent  and  admissible  as  a 
part  of  the  res  gestae. 
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It  is  well  settled,  as  a  rule  of  evidence,  that,  whenever  it  is 
competent  to  prove  an  act  or  transaction,  the  declaration. of 
the  actor,  accompanying  the  act,  in  relation  thereto  or  ex- 
planatory thereof,  may  also  be  proved;  and  the  fact  that  such 
declaration  is  self-serving,  or,  in  other  words,  will  Operate  to 
the  benefit  of  the  declarant,  will  not  render  the  declaration 
incompetent  as  evidence  in  his  behalf.  Th^  declaration  in 
controversy,  under  the  circumstances,  comes  within  the  rule 
asserted  and  enforced  by  the  decisions  of  this  court.  McCon- 
nell  V.  Hannahy  96  Ind.  102,  and  authorities  there  cited; 
Creighton  v.  Hoppis^  99  Ind.  369;  Brown  v.  Kenyan^  108 
Ind.  283;  Durham  u.  Shannon^  116  Ind.  403.  In  Jones  on 
£v.  section  358,  the  author,  after  stating  that  the  declarations 
of  those  in  possession  of  land,  made  in  respect  to  boundary 
lines  or  the  extent  of  the  occupation,  are  sometimes  received 
as  a  part  of  the  res  gestae j  says:  '^Thus  to  establish  adverse 
possession,  the  plaintiff  may  prove  the  deplarations  of  former 
owners  under  whom  he  (ilaims,  when  such  declarations  were 
made  during  possession  and  while  defining  or  pointing  out 
the  boundaries  to  a  person  negotiating  for  the  purchase." 
See  also  in  support  of  this  doctrine  Aheel  v.  Van  Oelder,  36 
K  Y.  513. 

We  find  no  error  in  the  rulings  which  appellant  has  pre- 
sented for  our  consideration,  and  the  judgment  is  therefore 
affirmed. 
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Hunter  Stone  Company  v.  Woodard,  Treasurer. 

[No.  18,612.     Filed  April  21.  1S90.J 

Taxation. — Corporations.  —  Listing  Omitted  Property  by  County 
Assessor, — Where  a  private  corporation  had,  in  g^ood  faith,  made 
out  and  delivered  to  the  proper  township  assessor  a  verified  sched- 
ule of  its  property,  as  provided  by  section  73  of  the  general  tax  law 
of  1891  (Acts  1891,  p.  241),  the  failure  thereafter  of  the  county  board 
of  review  to  make  any  assessment  for  taxes  against  the  property, 
did  not  preclude  the  county  assessor  from  listing  for  taxation  the 
property  of  such  corporation,    pj^.  4'^C,-470. 

Same. — Listing  Omitted  Property  by  County  Assessor. — The  failure 
of  the  county  assessor,  on  listing  omitted  pifOperty  for  taxation. 
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to  file  in  the  county  auditor's  office  a  statement  of  his  reasons  for 
listing  the  property  will  not  render  the  assessment  invalid,  where 
there  is  no  other  assessment  against  the  owner  of  such  oaiitted 
property,    pp,  478,  479. 

From  the  Monroe  Circuit  Court.     Affinned. 

H.  C.  Duncan  and  /.  C.  Batmany  for  appellant. 
J,  E.  Henley  and  /.  £•  WiUouy  for  appellee. 

•  Bakeb^  J.— Appellant  sought  to  enjoin  the  treasurer  of 
Monroe  county  from  collecting  taxes  for  1897  on  property 
listed  by  the  county  assessor.  The  complaint  alleges  that  the 
company  is  a  domestic  manufacturing  corporation  located  in 
Monroe  county;  that  between  April  1  and  June  1,  1897,  the 
company  made  out  and  delivered  to  the  proper  township  as- 
sessor the  sworn  statement  required  by  section  73  of  the 
general  tax  law  of  1891,  section  8491  Burns  1894,  section 
6337  Homer  1897;  that  the  county  board  of  review  met  in 
June,  but  failed  to  make  any  assessment  of  any  kind  against 
the  company  as  required  by  section  74,  section  8492  Burns 
1894,  section  6338  Homer  1897;  that  on  November  1, 1897, 
the  county  assessor,  without  giving  any  notice,  and  without 
describing  in  any  way  the  property,  its  value  or  kind,  and 
without  filing  with  the  auditor  any  statement  of  any  reason 
for  making  the  assessment  or  of  any  facts  or  evidence  on 
which  the  assessment  was  based,  assessed  the  company  to 
the  amount  of  $17,000,  on  which  the  auditor  computed  taxes 
in  the  sum  of  $370.60  and  entered  them  in  the  tax  duplicate 
for  1897;  that  the  auditor  delivered  the  duplicate  to  appellee 
as  county  treasurer,  who  is  about  to  enforce  collection,  etc. 

The  answer  is  as  follows :  "That  at  the  meeting  of  the 
county  board  of  review  of  Monroe  county,  Indiana,  in  1897, 
the  auditor  of  said  county  failed  to  lay  before  said  board  the 
schedule  and  statement  herein  required  to  be  returned  to  him 
as  provided  by  section  73  of  the  session  laws  of  1891  of  the 
General  Assembly  of  said  State,  and  at  no  time  during  said 
session  of  the  board  of  review  did  said  auditor  lay  before  said 
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board  such  schedule  and  statement;  that  on  account  of  such 
failure  said  county  board  of  review  did  not  pass  upon  the 
question  of  plaintiff's  property  in  said  county;  that  the  Audit- 
or of  State  of  the  State  of  Indiana  failed  to  make  out  the  re- 
turn statements  and  valuations  of  plaintiff's  said  property,  nor 
did  such  State  Auditor  furnish  to  the  auditor  of  Monroe 
county  any  statement  or  return  or  assessment  of  plaintiff's 
said  property  up  to  the  time  of  the  assessment  made  by  the 
county  assessor  of  Monroe  county  herein;  that  said  county  as- 
eessor  in  making  such  assessment  gave  notice  to  the  plaintiff 
of  his  intention  to  make  such  assessment  as  provided  by  law, 
and  said  plaintiff  failed  and  refused  to  make  any  objections 
to  the  assessment  as  made  by  said  coimty  assessor;  that  no 
assessment  of  plaintiff's  property  for  the  year  1897  was  made 
other  than  the  assessment  so  made  by  said  county  assessor. 
Wherefore,  etc." 

A  demurrer  to  this  answer  for  want  of  facts  was  overruled, 
and  judgment  was  rendered  for  appellee  upon  appellant's  re- 
fusal to  plead  further. 

Appellant  contends  that  sections  73  and  74  of  the  general 
tax  law  provide  the  only  method  by  which  its  property  could 
bo  reached  for  taxation;  that  the  company  complied  with 
section  73  by  delivering  to  the  township  assessor  a  verified 
schedule;  that  the  county  board  of  review, having  under  these 
circumstances  exclusive  power  to  make  the  assessment,  failed 
to  make  any  assessment  whatever  against  the  company;  and 
that,  therefore,  "the  power  of  taxation  was  completely  ex- 
hausted". 

Section  108,  section  8526  Burns  1894,  section  6371 
Homer  1897,  makes  it  the  duty  of  the  township  assessor, 
whenever  he  shall  discover  or  receive  credible  information 
that  any  property  has  been  omitted  in  the  assessment  of  any 
year  or  that  the  tax  for  which  such  property  was  liable  has 
not  been  paid  "from  any  cause",  to  proceed  to  add  such  prop- 
erty to  the  assessment.  In  this  section  the  county  assessor  is 
given  the  same  powers. 
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Section  113,  section  8531  Burns  1894,  section  6380  Hor- 
ner 1897,  confers  upon  the  county  assessor  the  powers  given 
to  the  county  auditor  and  treasurer  by  sections  142  and  182. 

Section  142,  section  8560  Burns  1894,  section  6409 
Horner  1897,  and  a^  amended  in  1897,  acts  1897,  p.  141, 
directs  the  county  auditor,  whenever  he  shall  discover  or  re- 
ceive credible  information  that  any  property  "has,  from  any 
canse,  been  omitted  in  whole  or  in  part  in  the  assessment  of 
any  year'',  to  proceed  to  add  the  omitted  property  to  the  tax 
duplicate. 

Section  182,  section  8600  Bums  1894,  section  6449  Hor- 
ner 1897,  requires  the  treasurer  to  report  to  the  auditor  any 
omitted  property  he  knows  of  or  learns  of  from  credible 
sources. 

Sections  108, 142,  and  182  direct  the  respective  officers  to 
give  the  owner  notice  in  writing  of  the  officer's  intention  to 
add  the  omitted  property  to  the  tax  duplicate,  describing  it 
in  general  terms,  and  requiring  the  owner  to  appear,  etc. 
Those  sections  further  require  the  officer  who  acts  to  file  in 
the  auditor's  office  a  statement  of  the  facts  or  evidence  on 
which  he  bases  the  assessment. 

The  essence  of  appellant's  argument  is  that  because  the 
omission  did  not  occur  through  its  fault,  but  through  the  fail- 
ure of  the  board,  which  was  primarily  entrusted  with  the  duty 
of  seeing  to  it  that  the  company  contributed  its  just  share  of 
tribute  to  the  government  to  whose  grace  the  company  owed 
its  existence  and  the  enjoyment  of  its  property  rights,  there- 
f(»re  the  government  has  lost  the  right  to  levy  against  the 
company  any  taxes  for  the  year  1897.  The  tax  law  con- 
templates instantjes  of  omission  of  property  from  current 
assessment  lists,  not  only  on  account  of  evasions  and  conceal- 
ments of  property  owners,  but  also  by  reason  of  derelictions 
of  the  officers  upon  whom  rest  the  primary  duty  of  listing  all 
taxables.  It  is  conceivable  that  if  the  primary  taxing  officers 
were  infallible,  there  would  be  no  instances  of  omitted  prop- 
erty.    Yet  so  careful  is  the  State  to  guard  against  loss  to  its 
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revenues  from  the  remissness  of  those  officers  that  four  differ- 
ent officers  are  each  commanded  to  look  after  the  State's  con- 
tinuing claim  for  taxes  from  property  omitted  from  assess- 
ment in  any  year  or  number  of  years  and  from  any  cause. 
Nothing  will  discharge  the  State's  claim  but  actual  payment, 
jind  the  general  law  must  be  liberally  construed  in  aid  of  the 
taxing  power.  Oraham  v.  Bvssell,  antey  186,  and  cases  cited; 
section  8642  Bums  1894,  section  6491  Homer  1897.  But 
no  construction,  however  strict,  would  require  the  officers  in 
listing  omitted  property  to  pass  by  the  property  of  corpora- 
tions  when  the  statute  empowers  them  to  list  any  omitted 
property,  or  to  overlook  omissions  resulting  from  the  fault  or 
inaction  of  the  primary  listing  agents  when  the  statute  directs 
them  to  list  property  omitted  from  any  cause.  There  is  no 
doubt  of  the  county  assessor's  authority  to  proceed  in  this 
case. 

Appellant  further  urges  that,  even  if  the  county  assessor 
was  empowered  to  act,  the  collection  of  the  taxes  should  be 
enjoined  because  the  assessor  did  not  proceed  in  strict  con- 
formity to  the  statute.  The  answer  admits,  by  not  denying 
the  averments  of  the  complaint,  that  the  assessor  failed  to  file 
in  the  auditor's  office  a  statement  of  the  reasons  or  facts  or 
evidence  on  which  he  based  the  assessment. 

That  requirement  must  receive  a  reasonable  construction. 
If  the  name  of  a  corporation  appeared  upon  the  duplicate  as- 
sessed with  property  at  certain  valuations,  and  if  the  county 
officials  proceeded  to  list  omitted  property  of  the  corporation, 
reasons  are  apparent  why  the  statement  should  be  filed.  But 
if  the  corporation  is  not  on  the  duplicate  at  all,  there  is  no 
sufficient  reason  why  it  should  be  heard  to  complain  of  the 
absence  of  a  statement  showing  what  particular  property  was 
omitted  when  no  part  of  its  property  had  been  included,  or 
why  its  schedule  was  not  taken  as  true  when  its  schedule  had 
not  reached  the  assessment  lists. 

"Furthermore,  section  8642  Bums  1894,  section  6491  Hor- 
ner 1897,  provides:     "No  general  or  specific  tax  authorized 
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bv  the  laws  of  this  State  and  which  shall  be  assessed  on  any 
property  in  any  township,  city  or  town  within  this  State  by 
any  officer  authorized  to  make  assessments  or  which  if  made 
by  another  person  may  be  adopted  by  such  officer  as  his  act 
shall  be  held  illegal  or  inyalid  for  want  of  any  matter  of  form 
in  any  proceeding  not  affecting  the  merits  of  the  case,  and 
which  shall  not  prejudice  the  rights  of  the  party  assessed." 
Appellant  admits  that  it  has  not  been  taxed  for  1897  except 
by  the  assessment  in  question.  Appellant  made  out  a  sworn 
schedule  for  1897  as  required  by  law,  expecting  the  county 
board  of  reyiew  to  act  thereon.  There  is  no  suggestion  that 
the  assessment  complained  of  is  one  cent  higher  than  its  own 
showing. 

And  finally,  independently  of  the  foregoing  statute,  the 
principles  of  equity  would  preclude  appellant  from  receiying 
aid  from  a  court  of  conscience  in  escaping  a  just  duty  of  citi- 
zenship admitted  to  be  undischarged.  ^^When  he  appeals  to 
a  court  of  equity  and  inyokes  its  extraordinary  writ  of  in- 
junction, he  must  rely  upon  some  substantial  equity,  and  can 
not  ayail  himself  of  naked  irregularities,  or  the  neglect  of 
mere  forms,  to  shield  himself  from  a  liability  confessed  to  be 
just."  Jones  ▼.  Summety  27  Ind.  610;  Reynolds  v.  Bowen, 
188  Ind.  434.     Judgment  affirmed. 
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Otficebs. — County  Treasurer, — Appointment  to  FUl  Vacancy. — Term,  j^  ^^ 
Construction  of  Act  of  March  8^  1807. — A  county  treasurer  elected  at  |dl7l  628 
the  general  election  in  1896  qualified  and  took  the  office  on  the  9th  of 
January,  1897,  and  continued  to  act  until  October  11,  1897,  when  he 
was  removed  and  another  was  appointed  to  fill  the  vacancy.  At  the 
general  election  in  1898  a  third  person  was  elected,  who  qualified 
before  January  1,  1899.  Held,  that,  under  the  act  of  March  8, 1897, 
(Acts  1897,  p.  S88),  construed  with  section  2,  article  6  of  the  Con- 
stitution, and  section  5568  Homer  1897,  the  person  elected  at  the 
general  election  in  1898  was  entitled  to  the  office  on  January  1, 1899. 
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From  the  Elkhart  Circuit  Court.     Afjfirmed. 

J.  M.  Van  Fleet,  V.  W.  Van  Fleet  and  H.  C.  Dodge,  for 
appellant. 

E.  A.  Dausman  and  W,  J,  DaviSy  for  appellee. 

Monks,  C.  J. — One  Holdeman  was  duly  elected,  conunis- 
sioned,  and  qualified  as  treasurer  of  Elkhart  county,  his  term 
commencing  January  9,  1897,  at  which  date  he  took  pos- 
session of  the  office,  and  continued  to  act  therein  imtil 
October  11, 1897,  when  he  was  removed  from  said  office,  and 
on  the  same  day  appellant  was  appointed  to  fill  said  vacancy. 
Appellant  was  commissioned  and  qualified,  and  entered  upon 
the  discharge  of  his  duties  on  said  day.  At  the  general  elec- 
tion in  November,  1898,  one  Wood  was  duly  elected  treasur- 
er of  said  county,  and  on  November  29,  1898,  the  Governor 
issued  a  commission  in  due  form  to  said  Wood  to  hold  said 
office  for  the  term  of  two  years,  commencing  on  January  1, 
1899.  On  December  24,  1898,  he  filed  his  bond  in  due 
form,  and  took  and  subscribed  the  oath  of  office  as  required 
by  law.  On  January  2,  1899,  he  duly  demanded  of  appel- 
lant the  possession  of  said  office,  with  which  demand  appel- 
lant refused  to  comply,  and  excluded  Wood  from  said  office. 
At  the  time  of  the  election  of  said  Wood  he  was  and  at  all 
times  since  has  been  eligible  to  hold  said  office.  The  trial 
court  held  that  Wood  was  entitled  to  said  office,  and  rendered 
judgment  ousting  appellant  therefrom. 

Appellant  insists  that  section  1  of  an  act  approved  March 
8,  1897  (Acts  1897,  p.  288),  which  provides  "that  the  term 
of  county  treasurer  shall  begin  on  the  first  day  of  January 
next  following  the  term  of  the  present  incumbent,"  referred 
to  the  two  years  term  of  office  of  the  person  in  office  when 
the  act  took  effect,  which  in  this  case  was  Holdeman ;  that  the 
word  "term,"  used  in  said  section,  refers  to  the  office,  and  not 
to  the  incumbent,  and  means  the  fixed  period  of  two  years  for 
which  the  office  may.  be  held  by  one  elected  thereto,  and  that 
the  removal  of  Holdeman  in  1897,  did  not  change  or  reduce 
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said  term;  that  the  term  for  which  Holdeman  was  elected 
expired  January  9,  1899,  and  the  1st  day  of  January  follow- 
ing would  be  January  1,  1900,  and  therefore  that  when 
Wood  was  elected  in  1898,  his  term  of  office  did  not  begin 
until  the  1st  day  of  January,  1900.  If  this  insistence  of 
appellant  is  correct,  the  trial  court  erred  in  adjudging  that 
Wood's  term  of  office  commenced  January  1,  1899. 

The  office  of  county  treasurer  was  created  by  the  Constitu- 
tion, and  the  term  fixed  at  two  years  and  until  his  successor  is 
elected  and  qualified.  Section  2,  article  6,  and  section  3, 
article  15,  of  the  Constitution  of  1851,  being  sections  152^ 
225  Bums  1894,  sections  152,  225  Homer  1897;  Scott  v. 
Statej  ex  reh^  151  Ind.  556,  and  cases  cited.  The  Consti- 
tution fixes  the  length  of  the  term  of  office,  but  not  when  it 
shall  commence. 

At  the  first  session  of  the  General  Assembly  after  the 
adoption  of  the  Constitution  of  1851,  it  was  enacted  ^'that 
the  temi  of  office  of  county  treasurer  shall  commence  at  the 
expiration  of  the  term  of  the  present  incumbent,''  (1  G.  & 
H.  Stat.  640),  and  this  provision  was  reenacted  in  1865. 
Acts  1805,  p.  62,  being  section  7989  Bums  1894,  section 
5911  Homer  1897.  At  said  first  session  of  the  General  As- 
sembly it  was  enacted  that  boards  of  county  commissioners 
were  authorized  to  fill  all  vacancies  in  county  offices  not 
otherwise  provided  for,  and  that  "such  appointment  should 
expire  when  a  successor  is  elected  and  qualified,  who  shall  be 
elected  at  the  next  general  election."  Section  7579  Burns 
1894,  section  5563  Homer  1897. 

In  Beale  v.  State,  ex  rel,  49  Ind.  41,  it  was  held  under  said 
acts  that,  when  a  county  treasurer,  whose  term  would  have 
expired  on  August  26,  1875,  vacated  his  office  on  September 
4,  1874,  a  person  appointed  on  the  same  day  could  only  hold 
until  his  successor  was  elected  and  qualified,  and  that  the  per- 
son elected  treasurer  at  the  general  election  of  1874  was,  on 
being  qualified,  entitled  to  the  office.  It  was  contended  in  thai 
Vol.   152—31 
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case  that  section  1  of  the  act  of  1865,  being  section  7989, 
6911,  supray  fixed  the  commencement  of  the  term  of  the 
person  elected  in  1874  at  the  expiration  of  the  regular  term, 
which  was  August  26, 1875.  But  the  court  held  that  he  was, 
upon  being  qualified,  entitled  to  the  office.  This  was  upon  the 
groimd  that  the  term  of  the  person  in  office  when  the  general 
election  of  1874  waa  held,  he  being  appointed  to  fill  a  va- 
cancy, was,  under  section  7579,  5563,  supra,  until  his 
successor  was  elected  and  qualified;  in  other  words,  that  sec- 
tion 7989,  5911,  supra^  must  be  applied  to  the  term  of 
office  of  the  person  in  office  at  the  time  when  the  general 
election  is  held  at  which  the  successor  is  elected.  If  we 
apply  this  rule  to  this  case,  it  is  clear  that  the  term  of  TTood 
as  treasurer  commenced  January  1,  1899. 

The  object  of  the  act  of  1897  was  so  to  change  the  law 
that  the  terms  of  all  county  treasurers  in  the  State,  whether 
elected  in  1896  or  at  any  general  election  thereafter,  should 
commence  on  the  1st  day  of  January;  and  this  day  was  fixed 
because  it  was  thought  that  less  complication  in  the  business 
affairs  of  the  county  would  be  caused  by  a  change  of  treasur- 
ers on  that  day  than  on  any  other  day  of  the  year.  Said  act  is 
a  general  law,  not  only  to  fix  the  time  for  the  commencement 
of  the  teims  of  treasurers  elected  in  1896,  whose  terms  had 
not  commenced  when  said  act  took  effect,  but  also  the  com- 
mencement of  the  terms  of  all  treasurers  elected  thereafter. 

At  the  time  said  act  took  effect,  in  March,  1897,  the  terms 
of  a  large  number  of  the  treasurers,  elected  at  the  general 
election  of  1896,  had  not  commenced,  because  the  terms  of 
those  whom  they  were  elected  to  succeed  had  not  expired. 
In  reading  said  act  of  1897  to  determine  when  the  terms  of 
such  treasurers  should  commence,  the  words,  "the  term  of 
the  present  incumbent,"  mean  the  term  of  the  treasurers 
elected  at  the  general  election  of  1894  whose  terms  had  not 
expired  when  said  act  took  effect;  that  is,  it  must  be  applied 
to  the  conditions  existing  at  that  time  to  determine  when  the 
terms  of  such  treasurers  commence. 


NOVEMBER  TERM,  1898— Vol.  152.         483 


Weaver  v.  State,  ex  rel. 


By  virtue  of  the  provision  of  said  act,  the  commencement 
of  the  terms  of  the  treasurers  elected  in  1896,  who  were  not 
in  office  when  said  act  took  effect,  was  postponed  until  the 
1st  day  of  January  following  the  expiration  of  the  terms  of 
"the  present  incumbents,"  being  the  terms  of  those  elected  in 
1894,  and  whose  terms  had  not  expired  when  the  act  took 
effect.  Scott  v.  StatCy  ex  rel.,  151  Ind.  556;  StatCy  ex  rel.y  v. 
Harris,  post^  699.  If  a  treasurer  elected  in  1894  had  died 
or  resigned  after  the  election  of  1896,  and  before  the  ex- 
piration of  his  term,  whether  before  or  after  the  act  of  1897 
took  effect,  the  person  appointed  to  fill  said  vaoancy  would 
have  held  for  the  unexpired  term  of  the  person  whom 
he  was  appointed  to  succeed;  and,  if  such  appointee  had  been 
in  office  when  said  act  of  1897  took  effect,  the  term  of  the 
person  elected  treasurer  at  the  general  election  of  1896  would 
not  have  commenced  until  the  1st  day  of  January  after  the 
expiration  of  the  term  of  the  person  elected  treasurer  in  1894 
and  the  appointee  would  have  held  until  that  time.  State,  ex 
rel.,  V.  Long,  91  Ind.  351.  The  words,  "the  term  of  the 
present  incumbent,"  in  said  act,  therefore  only  applied  when 
it  took  effect  to  the  terms  of  such  treasurers  as  would  expire 
before  the  next  general  election,  and  not  to  such  as  would 
hold  beyond  the  next  general  election.  Holdeman  being 
elected  at  the  general  election  of  1896,  and  having  taken  his 
office  before  said  act  took  effect,  his  term  of  office  extended 
beyond  the  election  of  1898,  and  said  act,  when  it  took  effect, 
did  not  speak  as  to  his  term  of  office  or  apply  thereto  at  that 
time.  To  determine  when  the  term  of  said  Wood  com- 
menced, said  act  must  be  applied  to  the  conditions  existing 
at  the  time  of  his  election,  and  not  at  the  time  the  act  took 
effect.  Appellant  was  appointed  to  fill  the  vacancy  caused 
by  the  removal  of  Holdeman,  before  the  election  of  1898, 
and,  as  provided  by  section  7579,  5563,  supra,  his  term 
of  office  was  until  his  successor  was  elected  and  quali- 
fied. Appellant  was  therefore  "the  present  incumbent" 
when  Wood  was  elected  at  the  general  election  of  1898  to 
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succeed  him.  As  the  term  of  office  of  TTood  could  not 
commence  until  the  1st  of  January  after  the  expiration  of 
the  "term  of  the  present  incumbent"  (appellant),  which  was 
January  1,  1899,  appellant  was  entitled  to  hold  until  that 
time,  and  no  longer.  Scott  v.  State,  ex  reL,  151  Ind.  556; 
State,  ex  reL,  v.  Harris,  supra.  Said  act  did  not  and  does 
not  change  the  time  for  the  expiration  of  the  term  of  any 
treasurer  elected  or  appointed  by  lengthening  his  term  or 
otherwise.  It  merely  fixes  the  time  for  the  commencement 
of  the  terms  of  all  treasurers  elected  by  the  people,  and  if  any 
treasurer  holds  beyond  the  time  for  which  he  was  elected  or 
appointed,  it  is  either  under  the  provisions  of  section  3,  ar- 
ticle 15,  of  the  Constitution  (being  section  225  Bums  1894, 
section  225  Horner  1897,  or  section  7579,  5563,  suprcL 
It  follows,  therefore,  that  under  said  act  of  18&7,  and  sec- 
tion 7579,  5563,  supra,  and  the  provisions  of  the  Constitu- 
tion, the  terms  of  all  county  treasurers  elected  by  the  people 
commence  with  the  1st  day  of  January,  and  that  the  terms  of 
all,  whether  elected  at  a  general  election  or  appointed  to  fill 
a  vacancy,  expire  with  the  3l8t  day  of  December.  Judg- 
ment affirmed. 

Baker,  J.,  took  no  part  in  the  decision  of  this  cause. 
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|lfi5  496      ^^^  jg  g^     p.j^  ^^^  ^  jgj^     Rehearing  denied  April  21, 1899.] 

HiOHWATS. — Construction  of  Free  Macadamized  Bead. — Irregulctri- 
ties  in  Making  Aseessmenta. — Injunction. — Collateral  Attack. — A 
suit  to  enjoin  a  county  treasurer  from  collecting  assessments  to  pay 
the  expenses  for  the  construction  of  a  free  macadamized  road,  being 
a  collateral  attack,  mere  irregularities  and  defects  in  making  the 
assessments  cannot  be  inquired  into.  pp.  4^5-487, 

Same.— 5ut^  to  Enjoin  Collection  of  Assessments  for  Construetiom  of 
Free  Macadamized  Road.-^Complaint. — A  complaint  to  enjoin  the 
collection  of  assessments  for  the  construction »  under  the  act  of 
March  8,  1877,  of  a  free  macadamized  road,  alleging  that  phuntiflTs 
lands  had  not  been  reported  by  any  engineer,  or  by  yiewers,  as 
benefited,  is  insufficient  without  a  further  allegation  as  to  what  the 
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reoord  of  the  board  of  oountj  oommissioiiers  discloees  on  the  subject; 
sinoe  ample  authority  is  conferred  upon  such  commissioners  to  make 
all  needed  corrections  and  supply  all  omissions,    pp.  987^489. 

From  the  Putnam  Circuit  Court     Affirmed. 

G.  C.  Moorcy  T.  T.  Moore  and  S.  D.  Coffey^  for  appel- 
lant. 

F,  D.  Ader  and  H.  H.  MathiaSy  for  appellees. 

McCabe,  J. — The  appellant.  Layman,  sued  the  appellee, 
Hughes,  as  treasurer  of  Putnam  county,  to  enjoin  the  collec- 
tion of  certain  assessments  upon  appellant's  land  to  defray 
the  expense  of  the  construction  of  the  Mt.  Meridian  and 
Putnamville  free  macadamized  road.  The  other  appellees, 
who  were  defendants  below,  filed  cross-complaints  setting  up 
the  same  facts  substantially  set  forth  in  the  complaint;  the 
only  difference  being  that  each  cross-complaint  refers  to  the 
land  owned  by  such  cross-complainant,  and  assessed  for  such 
road,  instead  of  the  land  owned  by  the  plaintiff.  Each  de- 
fendant filed  a  separate  cross-complaint.  Demurrers  to  the 
complaint  and  to  each  cross-complaint  were  sustained  for 
want  of  sufficient  facts,  and,  the  plaintiff  and  cross-complain- 
ants failing  to  amend  or  plead  further,  judgment  was  ren- 
dered that  the  plaintiff  and  cross-complainants  take  nothing 
by  the  complaint  or  cross-complaints.  These  rulings  are 
c^led  in  question  by  the  assignments  of  error.  There  are 
eighteen  separate  assignments  of  error  under  different  titles. 
The  first  one  makes  the.  plaintiff  below  the  sole  appellant,  and 
the  defendants  below,  or  cross-complainants,  appellees.  In 
the  other  seventeen  assignments,  one  or  more  of  the  cross- 
complainants  are  made  appellants,  and  the  balance  of  them 
are  made  appellees,  along  with  the  plaintiff  below. 

This  being  a  vacation  appeal,  the  proper  parties  are  re- 
quired to  be  made.  All  of  the  parties  to  the  appeal  are  made 
both  appellants  and  appellees.  And,  imless  we  regard  this 
as  eighteen  separate  appeals,  which  is  not  authorized  in  one 
transcript,  we  would  probably  be  justified  in  dismissing  the 
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appeal.  We  held  in  Gregory  v.  Smithy  139  Ind.  48,  that  the 
same  party  cannot  be  both  appellant  and  appellee.  But,  as  it 
is  not  discussed  or  noticed  in  the  argument,  we  will  not  pass 
upon  it. 

The  case  of  Bowen  v.  H ester y  143  Ind.  511,  was  an  action 
to  enjoin  the  collection  of  assessments  made  by  the  same 
order  of  the  board  of  commissioners,  and  for  the  same  irregu- 
larities relied  on  in  this  action,  but  by  different  landowners 
from  those  involved  here.  The  record  shows  that  the  trial 
court  was  controlled  in  sustaining  the  demurrers  by  the  law 
as  declared  in  that  case.  We  held  in  that  case  that  the  de- 
fects in  the  proceedings  of  the  board  were  mere  irregularities 
that  did  not  affect  the  jurisdiction  of  the  board  and  that  the 
record  showed  that  it  had  complete  jurisdiction  and  that  its 
orders  and  judgment,  in  establishing  the  road  and  making  the 
assessments,  could  not  be  collaterally  impeached  by  an  in- 
jimction. 

In  one  of  the  briefs  of  appellant's  counsel  it  is  substantially 
conceded  that  that  case  is  decisive  of  this,  but  it  is  contended 
that  that  case  was  wrongly  decided,  and  ought  to  be  over- 
ruled. It  is  contended  that  that  case  is  in  conflict  with 
Fulton  V.  Cummings,  132  Ind.  453.  In  the  latter  case,  on 
appeal  from  the  board  to  the  circuit  court,  it  was  attempted 
to  show  that  there  were  other  lands  not  reported  benefited, 
that  were  actually  benefited.  This  offer  was  rejected  in  the 
circuit  court,  and  its  action  affirmed  in  this  court,  because 
no  such  question  was  raised  in  the  commissioners'  court  by 
attacking  the  report  of  the  viewers  before  the  board.  This 
court  there  said:  "Unless  some  such  action  was  taken,  we 
think  the  parties  interested  are  bound  by  the  report  of  the 
viewers  as  to  the  limit  of  the  territory  to  be  assessed."  It  is 
therefore  urged  that  the  language,  "the  territory  sought  to  be 
assessed,"  as  used  in  the  statute,  means  the  lands  embraced  in 
the  report  of  the  viewers.  The  whole  case  shows  that  no  such 
thought  existed  in  making  the  decision.  If  that  were  so, 
as  soon  as  a  report  of  viewers  is  made,  showing  certain  land 
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benefited  within  the  two-mile  limit,  that  would  end  the  con- 
troversy even  though  other  lands  were  within  the  two-mile 
limit  actually  benefited,  but  not  so  reported.  If  the  report  of 
the  viewers,  leaving  such  actually  benefited  lands  out  of  such 
report,  excludes  the  jurisdiction  of  the  board  as  to  such  omit- 
ted lands,  as  is  contended  by  appellant,  then  such  jurisdiction 
does  not  depend  on  facts  but  on  mistakes.  But  this  court  there 
explicitly  denied  such  a  construction  of  the  statute  by  saying: 
**We  do  not  hold  that  the  parties  interested  may  not,  upon  the 
return  of  the  report  of  the  viewers,  attack  it  before  the  board 
by  proper  pleading,  upon  the  ground  that  it  does  not  include 
all  the  land  benefited,  and  procure  new  viewers  and  a  new 
report;  but  no  such  question  is  presented  here,  for  nothing  of 
the  kind  was  attempted."  Now  if  such  irregularities  and 
defects  cannot  be  inquired  into  on  appeal  from  the  board  to 
the  circuit  court,  simply  because  they  were  not  attacked  be- 
fore the  board,  there  is  much  greater  reason  why  they  cannot 
be  inquired  into  on  a  collateral  attack  by  injunction.  That 
case  is  not  in  point  here,  because  this  is  a  collateral  attack, 
and  that  was  a  direct  attack  by  appeal,  the  purpose  of  which 
is  in  the  nature  of  an  attempt  to  correct  errors  by  a  trial  de 
novo. 

An  injunction  against  a  judgment  establishing  a  gravel 
road,  and  making  assessments  therefor,  proceeds  upon  the 
idea  that  the  proceedings  and  judgment  of  the  board  are  void. 
If  the  board  had  jurisdiction,  its  proceedings  are  not  void, 
though  ever  so  erroneous.  In  the  other  brief,  on  behalf  of 
appellant,  it  is  contended  that  Judges  McGregor  and  Mc- 
Bride  had  a  misconception  of  the  purport  of  the  opinion  in 
Bowen  v.  II ester ^  143  Ind.  511.  It  is  said  in  said  brief  that: 
"It  appears  from  the  statement  of  the  record  in  the  case  of 
Bowen  v.  HesteVy  supra,  that  the  viewers  amended  their 
report  so  as  to  include  the  lands  of  appellee  in  that  case.  If 
this  was  true,  of  course  he  could  not  enjoin  the  collection  of 
the  assessment,  for  the  viewers  have  the  right,  at  any  time 
before  they  are  discharged,  to  amend  their  report.     There- 
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fore^  when  this  court  held,  under  this  state  of  facts,  that 
Hester  conld  not  enjoin,  it  decided  all  there  was  in  the  case." 
That  case  shows  that  the  report  of  the  viewers  was  made  and 
filed  before  the  amendment  thereto  was  made  by  adding  the 
lands  in  controversy;  that  the  amendment  was  made  by 
the  board  by  adding  the  omitted  lands.  Eut  it  is  contended 
that  that  case  is  not  controlling  here,  because  nothing  of  the 
kind  appears  in  the  complaint  here.  While  it  is  alleged  in  a 
vague  and  indefinite  manner  only  that  appellant's  lands  were 
assessed,  it  is  substantially  averred  that  they  had  never  "been 
reported  by  said  engineer  and  viewers,  or  any  other  engineer 
and  viewers,  as  benefited,  and  ought  to  be  assessed  to  pay  for 
the  cost  of  said  improvement."  But  it  is  not  alleged  what  the 
commissioners'  record  states  or  discloses  upon  the  subject 
The  cotnplaint  does  allege  in  one  place  that  the  report  of 
the  viewers  and  engineer  that  certain  lands  therein  described 
would  be  benefited  was  filed,  and  it  did  not  include  appel- 
lant's lands,  and  that  such  report  appeared  of  record.  So  the 
complaint  does  not  set  forth  what  steps  were  taken  by  the 
commissioners  before  the  order  assessing  appellant's  lands 
for  the  improvement.  It  alleges  that  appellant's  "lands  were 
not  reported,  by  said  engineer  and  viewers,  or  by  any  other 
engineer  and  viewers,  as  benefited,"  but  it  fails  to  aver  what 
the  commissioners'  record  states  as  to  the  matter.  All  these 
averments  may  be  true,  and  yet  it  may  also  have  been  true^ 
as  shown  by  the  complaint  in  the  case  of  Bowen  v.  Hester, 
143  Ind.  511,  that  the  board  had  entered  of  record  the  fol- 
lowing order:  "Comes  now  McChartley,  auditor,  and  pre- 
sents the  report  of  John  W.  McXarry,  William  Broadstreet 
and  James  H.  Sparks,  viewers  in  the  cause  filed  within,  and 
said  report  is  as  follows,  after  correction  made  by  the  board 
from  evidence  submitted:  *  *  *  And  now  comes  said 
viewers  and  report  the  following  lands  and  lots  benefited, 

which  said  lands  and  lots  are  bv  the  hoard  added  to  the  fore- 

• 

going  list,  and  after  correction  to  stand  assessed,"  etc. 

In  Ricketts  v.  Spraker,  77  Ind.  371,  on  378.  it  is  said: 
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'^The  statute  confers  ample  authority  upon  the  commissioners 
to  make  all  needed  corrections  and  to  supply  all  omissions." 
After  quoting  the  statute,  that  case  continues:  "For  any- 
thing that  appears,  the  commissioners  may  have  added  to  the 
assessment  roll  the  lands  alleged  to  have  been  omitted.  The 
presumption  is  that  they  did  their  duty  and  placed  all  the 
lands  upon  the  list.  It  was  at  least  incumbent  upon  the 
appellants  to  show  not  only  that  the  committee  omitted  lands, 
but  that  other  public  oflScers  did  not  supply  the  omission." 
This  is  one  of  the  cases  on  which  Bowen  v.  Hester^  143  Ind. 
511,  is  founded.  This  is  but  an  application  of  the  general 
doctrine  to  this  sort  of  a  case,  and  that  doctrine  is  thoroughly 
settled  by  our  decisions  that  a  record  of  a  judgment  cannot 
be  impeached  collaterally  by  allegation  of  matters  de  hora 
the  record,  unless  the  complaint  states  what  is  shown  by  the 
record  in  relation  to  sucb  matters.  Bailey  v.  Rinker,  146 
Ind.  129, 136,  137,  and  authorities  there  cited  on  this  point; 
Fitch  V.  Byall,14:9  Ind.  554-558;  Denton  v.  Arnold^  151  Ind. 
188.  And  in  Million  v.  Boards  etc.y  89  Ind.  5,  at  page  15, 
quoting  from  Stoddard  v.  Johnson^  75  Ind.  20,  it  is  said: 
^^The  complaint  charges  numerous  errors  and  defects  in  the 
reports  of  the  original  viewers,  and  of  the  committee  of  ap- 
portionment; as,  for  instance,  that  benefited  lands  had  been 
omitted,  and  other  tracts  so  defectively  described  as  that  the 
assessments  made  thereon  were  void.  It  is  evident,  however, 
that  these  and  the  like  objections  do  not  affect  the  jurisdic- 
tion, and,  if  true,  constitute  errors  and  irregularities  which 
the  law  expressly  authorizes  the  board  to  correct  at  any  time/* 
Both  of  the  cases  last  referred  to  were  among  the  cases  on 
which  the  decision  in  Bowen  v.  Hester,  143  Ind.  511,  was 
founded.  It  is  therefore  clear  that  that  case  was  correctly 
decided,  and,  even  if  the  complaint  does  not  show  that  the 
report  of  the  viewers  was  amended  and  corrected  by  the 
board,  in  the  absence  of  any  averment  in  the  complaint  in 
this  case  as  to  what  the  record  of  the  commissioners  shows 
as  to  that  matter,  it  is  insufficient  to  uphold  a  collateral  attack 
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on  those  proceedings  which  this  suit  is;  and  the  presumption 
arises  that  the  report  was  so  amended  before  the  assessment 
complained  of  was  made.  It  follows  that  the  circuit  court 
did  not  err  in  sustaining  the  demurrers.  The  judgment  is 
affirmed. 


Bennett  v.  Simon. 

[No.  18,684.    Filed  April  25,  1899.] 

Appeal  and  Error. — New  TriaL— Evidence  Not  in  ReeordL'^An  as- 
signment of  error,  in  overruling  a  motion  for  a  new  trial,  will  not 
be  reviewed,  where  the  causes  assigned  for  a  new  trial  depend  upon 
the  evidence  which  is  not  brought  into  the  record,    jpp.  490,  491, 

Practice. — Motion  for  Venire  De  Ncnx>. — When  Made. — A  motion  for 
a  venire  de  novo  made  after  the  rendition  of  the  judgment  cannot 
be  oomddered.    p.  491. 

WnjLS. — Construction. — Devise. — Where  hj  the  terms  of  a  will  it  is 
clear  that  the  testator  intended  to  dbvise  all  of  a  tract  of  land  to 
certain  persons,  and  the  tract  is  f  omid  to  contain  more  acres  than 
the  will  calls  for  as  shown  by  the  sum  of  the  acres  devised  to  the 
different  persons,  the  excess  will  be  apportioned  among  the  de- 
visees in  proportion  to  the  number  of  acres  named  for  each  in  the 
will.    pp.  491-403. 

Survey. — Appeal. — Burden  of  Proof, — ^The  one  who  appeals  from  a 
survey  of  land,  under  section  5956  Homer  1897,  has  the  burden  of 
showing  that  the  survey  appealed  from  was  inoorrect.  p.  4^, 

From  the  Warrick  Circuit  Court     Affirmed. 

E.  J.  Crenshaw  and  W.  Z.  Bennetty  for  appellant. 
C.  W.  Armstrong  and  A.  R.  Kiper^  for  appellee. 

Monks,  C.  J. — ^This  was  an  appeal  taken  by  appellant  from 
a  survey  of  real  estate  under  section  8035  Bums  1894,  sec- 
tion 5955  Horner  1897.  The  court  tried  the  case  on  the 
last  day  of  the  December  term  of  said  court,  and  made  a 
special  finding,  of  facts,  and  stated  conclusions  of  law  there- 
on sustaining  the  survey,  and  rendered  judgment  accordingly. 
On  March  7,  1898,  the  first  day  of  the  next  term  of  the 
court  below,  appellant  filed  a  motion  for  a  new  trial,  which 
was  overruled  by  the  court.     Before  said  motion  for  a  new 
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trial  was  overruled,  appellant  filed  a  motion  for  a  venire  de 
novo,  which  was  overruled.  The  errors  assigned  call  in 
question  each  conclusion  of  law,  and  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial,  and  the  motion  for 
a  venire  de  novo.  No  attempt  has  been  made  to  bring  the 
evidence  into  the  record.  As  the  causes  assigned  for  a  new 
trial  depend  entirely  upon  the  evidence,  no  question  concern- 
ing the  action  of  the  court  in  overruling  the  motion  for  a  new 
trial  is  presented.  Ayrea  v.  Armstrong^  142  Ind.  263.  As 
the  motion  for  a  venire  de  novo  was  made  after  the  rendition 
of  the  judgment,  it  came  too  late.  To  present  any  question, 
such  motion  must  precede  the  rendition  of  the  judgment. 
Potter  V.  McCormachj  127  Ind.  439,  440;  Shav)  v.  Mer- 
chants Nat.  Banky  60  Ind.  83,  94. 

It  appears  from  the  special  finding  that  both  parties  trace 
their  title  to  the  same  source,  Samuel  P.  Hinman,  who  died 
testate  in  1884,  the  owner  of  a  tract  of  land.  By  his  will  he 
devised  to  his  wife  a  life  estate  in  all  his  real  estate,  ^'con- 
sisting of  one  hundred  acres  where  I  now  live."  The  fee 
simple  of  said  real  estate  he  devised,  forty  acres  to  his  son 
Jacob,  his  son  Jonas  twenty  acres,  and  his  daughters  Lora, 
Harriet,  and  Ollie,  thirteen  and  one-third  acres  each,  making 
forty  acres  for  the  daughters;  Jacob's  portion  to  be  taken 
from  the  west  side  of  said  real  estate.  Jacob  Hinman  took 
immediate  possession  of  what  he  supposed  was  devised  to  hinii 
bounded  on  the  west  and  south  by  highways,  and  on  the  east 
by  the  lands  devised  to  Jonas,  Lora,  Harriet,  and  Ollie.  He 
built  a  fence  along  the  east  line  of  the  north  half  of  said  real 
estate,  about,  if  not  exactly  sixty-four  rods  from  the  west  line 
of  said  tract,  the  south  part  of  the  east  line  remaining  un- 
fenced.  Afterwards,  in  1887,  Jacob  Hinman  sold  and  con- 
veyed the  tract  of  land  devised  to  him  to  appellee,  who  took 
possession  thereof.  Afterwards  a  fence  was  built,  commenc- 
ing at  the  south  end  of  the  fence  built  by  Jacob  Hinman,  and 
bearing  gradually  to  the  west,  until  at  the  south  line  the  same 
lacked  forty-three  links  of  being  sixty-four  rods  east  of  the 
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west  line  of  said  tract.  It  is  not  shown  who  built  this  fence. 
The  twenty  acres  devised  to  Jonas  were  conveyed  to  him  ao 
that  the  part  for  the  daughters  abutted  the  tract  devised  to 
Jacob  Hinman  on  the  east,  and  extended  the  same  distance 
north  and  south,  to  wit,  twenty-five  and  thirty-four  one-hun- 
dredths  chains.  The  daughters  named  sold  and  conveyed  said 
tract  of  land  to  appellant.  In  1872,  before  the  death  of  Sam- 
uel P.  Hinman,  he  sold  and  conveyed  one-half  acre  in  the  part 
of  said  one  hundred  acres  afterwards  conveyed  to  appellee  to 
a  church  corporation  ^'to  be  used  as  a  building  spot  and  site 
for  a  church  edifice,  and  when  it  ceased  to  be  used  for  that 
purpose,  said  land  is  to  revert  back  to  said  Samuel  P.  TTiTitnaw 
and  his  heirs."  The  church  took  possession  of  the  land  so 
conveyed,  and  erected  a  church  house  thereon,  and  estab- 
lished a  cemetery  thereon,  and  has  maintained  said  house 
ever  since.  The  surveyor  established  the  line  between  the 
land  of  appellant  and  appellee  sixty-four  rods  east  irom.  the 
west  line  of  appellee's  land.  It  is  insisted  by  appellant  that 
the  comers  so  established  gave  to  appellee  forty  and  fifty- 
four  hundredths  acres,  when  Jacob  Hinman,  his  grantor,  was 
only  entitled  to  forty  acres  under  his  father's  will.  This 
calculation,  however,  includes  the  one-half  acre  owned  by  the 
church,  which,  being  deducted  would  leave  forty  and  four 
one-hundredths  acres.  In  the  conveyances  made  by  the  dev- 
isees of  Samuel  P.  Hinman  the  100  acres  is  treated  as 
being  128  rods  east  and  west,  and  the  tract  held  by  appel- 
lant and  appellee  as  being  100  rods  north  and  south,  instead 
of  twenty-five  and  thirty-four  one-hundredths  chains.  It 
would  seem,  therefore,  that  the  land  devised  by  Samuel  P. 
Hinman  to  his  children  contained  more  than  100  acres,  after 
deducting  the  one-half  acre  conveyed  to  the  church.  It  is 
evident  from  the  facts  stated  in  the  special  finding,  that  it 
was  the  intent  of  the  testator,  Hinman,  to  devise  to  his  chil- 
dren the  land  upon  which  he  lived  at  the  time  of  his  death, 
and  that  he  supposed  the  same  contained  only  100  acres  after 
deducting  the  one-half  acre  conveyed  to  the  church.     He 
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gave  to  one  son  forty  acres,  to  another  twenty,  and  to  his 
three  daughters  thirteen  and  one-third  acres  each,  making 
forty  acres — ^in  all  100  acres.  If  only  the  number  of  acres 
specified  for  each  child  is  given  to  such  child,  then  a  part  of 
the  land  owned  by  said  testator  remains  undisposed  of  by 
will.  Such  a  construction  of  the  will  is  to  be  avoided,  unless 
the  language  of  the  will  compels  it.  Oroves  v.  Cvlphy  132 
Ind.  186,  188;  MiUs  v.  Franklin^  128  Ind.  444,  446;  Mor- 
gan V.  McNeeleyj  126  Ind.  537,  538,  and  cases  cited;  Boy  ▼• 
RowCy  90  Ind.  54,  59.  It  is  evident  that  the  testator's  inten- 
tion was  to  give  to  said  children  the  land  upon  which  he  lived 
in  the  proportions- named  in  his  will,  and,  under  the  rule,  the 
excess  is  to  be  apportioned  among  said  devisees  in  proportion 
to  the  number  of  acres  named  for  each  in. the  will.  Pereles 
V.  Magoon,  78  Wis.  27,  23  Am.  St.  389,  and  note  p. 
392;  4  Am.  &  Eng.  Enc.  of  Law,  (2nd  ed.)  868,  and  oases 
cited  in  note  1.  For  all  that  appears  from  the  special  finding, 
there  was  more  than  100  acres  in  the  tract  devised,  and  the 
comers  were  placed  so  as  to  give  appellee  the  proportion 
thereof  belonging  to  his  grantor. 

The  burden  was  upon  appellant  to  show  that  the  survey 
appealed  from  was  incorrect.  Findley  v.  McCormicky  50  Ind. 
19.  The  special  finding  does  not  show  that  the  survey  is  in- 
correct.    The  judgment  is  therefore  afiirmed. 


4flB{ 


Aspy  et  al.  v.  Lewis  et  al.  w~m\ 

158    116 

[No.  18,587.    Filed  Jan.  81,  1809.    Rehearing  denied  April  26, 1899.]    ,^ 

1100 

Wills. — Construction. — Disinheritance. — A  construction  of  a  will    == 

lifts    403 

which  would  disinherit  a  child  or  direct  descendant  in  favor  of    |i62  a03 
collateral  kindred,  is  not  to  be  accepted  unless  the  language  of  the 
will  is  such  as  cleariy  to  indicate  such  intention,    p.  405, 

Samk — Construction. — Vesting  of  Estate. — The  law  looks  with  dis- 
favor upon  the  postponement  of  estates,  and  the  intent  to  postpone 
must  be  clear  and  manifest,  and  must  not  arise  by  mere  inference 
or  construction,    p.  4^6, 

Same. — Construction. — Words  of  Survivorship. — The  words  of  sur- 
vivorship in  a  wiU  must  be  held  to  relate  to  the  death  of  the  tes- 
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tator,  rather  than  to  the  death  of  the  first  taker,  if  the  words  of 
the  will  are  capable  of  such  construction,  p,  496, 
Wills. — CoTistruction. — Survivorship. — Vested  Remainder, — Testator 
devised  his  real  estate  to  his  wife  so  long  as  she  remained  his  widow, 
and  provided  that  **  the  above  estate  that  is  bequeathed  to  my  wife 
shall  be  in  full  possession  of  my  only  daughter,  Maria  Louisa,  at 
the  death  or  marriage  of  my  wife,  provided  she  shall  be  living, 
and  if  she  is  not  living,  at  the  death  or  marriage  of  my  wife  then 
the  estate  to  go  to  the  use  of  my  brothers  and  sisters.'*  Held,  that 
the  will  gave  a  vested  remainder  to  the  daughter  at  her  father's 
death,  which,  at  the  daughter's  death  before  her  mother,  desoonded 
to  her  children,    pp.  494-500. 

From  the  Bartholomew  Circuit  Court.     Reversed. 

W.  W.  Lambert,  Ralph  H.  Spaugh,  M.  D.  Emig,  W.  W. 
Eerrod  and  W.  P.  Herrod,  for  appellants. 

0.  W.  Cooper  and  C.  B.  Cooper,  for  appellees. 

Hadley,  J. — The  complaint  shows  that  the  will  of  Jonas 
Beed  was  duly  admitted  to  probate  in  Bartholomew  county 
on  the  10th  day  of  July,  1843;  the  part  thereof  material  to  a 
decision  of  this  case  being  in  the  words  following:  "And 
I  also  direct  that  the  real  estate  of  which  1  die  seized  or  pos- 
sessed of  be  disposed  of  in  the  following  manner,  to  wit :  I 
bequeath  to  my  beloved  wife,  Elizabeth,  all  my  real  estate  so 
long  as  she  remains  a  widow,  namely :  The  east  half  of  the 
southwest  quarter  of  section  eighteen,  in  town  ten  north,  of 
range  seven  east,  containing  eighty  acres,  more  or  less,  being 
in  the  Indianapolis  district;  together  with  all  the  rights, 
privileges,  and  appurtenances  thereto  belonging.  And  I  di- 
rect further  that  the  above  estate  that  is  beqiieathed  to  my 
wife  shall  be  in  the  full  possession  of  my  only  daughter, 
Maria  Louisa,  at  the  death  or  marriage  of  my  wife,  provided 
she  shall  be  living;  and  if  she  is  not  living,  at  the  death  or 
marriage  of  my  wife  then  the  estate  to  go  to  the  use  of  my 
brothers  and  sisters  or  their  heirs." 

The  testator  left  surviving  him  his  wife,  Elizabeth  Reed, 
and  his  daughter,  Maria  Louisa  Reed,  and  several  brothers 
and  sisters.     His  wife  and  widow,  Elizabeth,  never  remar- 
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ried,  and  died  in  1897.  His  daughter,  Maria  Louisa,  inter- 
married with  John  Aspy,  had  children,  and  died  before  her 
mother,  Elizabeth  Reed. 

This  suit  is  for  partition  and  to  quiet  title.  Appellants' 
separate  demurrers  were  overruled  to  the  complaint,  which 
presents  the  only  question  for  decision.  The  appellants  (de- 
fendants below)  are  the  widower  and  children  of  Maria 
Jx)uisa,  deceased,  and  claim  title  through  her  by  virtue  of 
the  will  of  Jonas  Reed,  on  the  theory  that  Maria  Louisa  took 
a  fee  simple;  and  appellees,  who  are  the  brothers  and  sisters, 
and  their  descendants,  of  Jonas  Reed,  claim  title  through  the 
will  by  virtue  of  the  fact  that  Maria  Louisa,  the  daughter, 
died  before  her  mother,  and  on  the  theory  that  Maria  Louisa 
took  only  a  contingent  remainder  under  the  will.  The  real 
question,  therefore,  raised  by  the  assignments  of  error  is,  in 
whom  is  the  title,  the  heirs  of  Maria  Louisa,  the  daughter, 
appellants  herein,  or  in  the  brothers  and  sisters  and  their 
heirs,  appellees  herein? 

It  has  been  said  that  the  intent  of  the  testator  must  be  the 
polar  star  in  the  construction  of  a  will.  Among  the  rules 
of  construction  is  that  which  springs  from  our  human  nature, 
when  engaged  in  the  serious  and  solemn  business  of  making 
a  final  disposition  of  property,  and  when  natural  affection  for 
wife  and  children  has  the  most  impartial  and  sincerest  sway. 
In  such  moments  it  is  presumed  that  the  testator  will  have  a 
just  and  tender  regard  for  those  dependent  ones,  who  are  the 
natural  recipients  of  his  bounty,  and  whose  future  comfort 
and  happiness  have  the  promptings  of  his  affection.  Hence 
it  is  that  no  construction  of  a  will  is  to  be  accepted  that  disin- 
herits a  child  or  direct  descendant  in  favor  of  collateral 
kindred,  unless  the  language  of  the  will  is  such  as  clearly  to 
indicate  such  intention.  In  a  recent  well  considered  case  the 
court  said:  ''An  heir  cannot  be  disinherited  unless  the  in- 
tention to  disinherit  be  expressed,  or  is  to  be  clearly  and 
necessarily  implied.  When  one  construction  of  an  ambigu- 
ous will  leads  to  a  disinheritance  of  the  heir,  and  another 
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favorable  to  the  heir,  the  latter  construction  must  be  adopt- 
ed."    Crew  V.  Dixon,  129  Ind.  86. 

Another  rule  of  construction  is  that  the  law  looks  with 
disfavor  upon  the  postponement  of  estates,  and  the  intent  to 
postpone  must  be  clear  and  manifest,  and  must  not  arise  by 
mere  inference  or  construction,  "And  the  law  will  not  con- 
strue a  limitation  in  a  will  into  an  executory  devise  when  it 
can  take  effect  as  a  remainder,  nor  a  remainder  to  be  contin- 
gent when  it  can  be  taken  to  be  vested."  Doe  v.  Considine, 
6  Wall.  468-476;  Bruce  v.  BisseU,  119  Ind.  625-530;  HeU- 
man  v.  Heilman,  129  Ind.  59-64.  "It  is  a  rule  of  law  tliat 
estates  shall  be  held  to  vest  at  the  earliest  possible  period, 
unless  there  be  a  clear  manifestation  of  the  intention  of  the 
testator  to  the  contrary."  Doe  v.  Considine,  supra;  Heilr 
man  v.  Heilman^  supra;  Amos  v.  Amos,  117  Ind.  19-37; 
Harris  v.  Carpenter,  109  Ind.  640. 

Another  principle  of  construction  correlative  to  the  one 
just  stated,  is  that  words  of  survivorship  must  be  held  to  re- 
late to  the  death  of  the  testator,  rather  than  to  the  death  of 
the  first  taker,  if  the  words  of  the  will  are  capable  of  such 
construction.  This  doctrine  is  in  aid  of  a  vested,  as  against 
a  contingent,  remainder. 

In  the  case  of  Harris  v.  Carpenter,  109  Ind.  640,  the  will, 
so  far  as  it  relates  to  the  question  here  presented,  is  as  fol- 
lows: "Item  2.  I  further  give  and  devise  to  her,  (widow), 
in  lieu  of  her  interest  in  my  lands,  the  following  part  and 
parcel  of  the  farm  *  *  *  on  which  we  now  reside, 
bounded  and  described  as  follows,  to  wit:  *  *  *  She 
my  said  wife,  to  have  the  same  after  my  death  for  and  during 
the  period  of  her  natural  life;  and  at  her  death  the  same 
shall  be  the  property  of  and  pass  to  my  daughter,  Laura 
Carpenter,  *  *  *  in  fee;  but  if  she,  said  Laura,  be  not 
living,  then  to  her  heirs  forever."  Concerning  which  the 
court  said,  "Construing  the  will  before  us  in  the  light  of  the 
foregoing  authorities,  we  have  reached  the  conclusion  that 
the  survivorship  provided  for  in  the  last  clause  of  the  second 


NOVEMBER  TERM,  1898— Vol.  152.         497 

Aspy  V.  Lewis. 

item  had  reference  to  the  time  of  the  death  of  the  testator^ 
and  that  upon  his  death  Mrs.  Carpenter  became  seized  of  a 
vested  remainder  in  fee  in  the  land  devised  by  that  item  of 
the  will/' 

In  Hoover  v.  Hoover^  116  Ind.  498^  the  will  under  con- 
sideration provided  that  certain  lands  should  go  to  the  widow 
of  testator  ''for  and  during  her  natural  life^  and,  at  her 
death,  said  real  estate  to  pass  in  fee  simple,  in  equal  portions, 
to  my  son,  Andrew,  and  my  daughter,  Hattie.  The  east  half 
of  said  farm  to  go  to  my  son,  Andrew,  if  he  be  living,  and  if 
he  be  dead,  then  to  his  widow."  Mitchell,  J.,  speaking  for 
the  court,  said:  ''Accepting  the  position  as  established,  that 
words  of  survivorship  in  a  will,  unless  there  is  a  manifest  in* 
tent  to  the  contrary,  always  relate  to  the  death  of  the 
testator,  and  that,  in  the  absence  of  a  contrary  intent,  a  will 
always  speaks  as  from  the  date  of  the  testator's  death,  there 
can  be  no  doubt  but  that  Andrew  took  an  estate  in  fee 
simple  in  remainder,  which  vested  inmiediately  upon  the 
death  of  his  father." 

The  same  principle  is  reaffirmed  and  followed  in  the  fol- 
lowing cases:  Ileilman  v.  Heilman,  129  Ini  69;  Wright 
V,  Charley f  129  Ind.  257;  Borgner  v.  Brown,  138  Ind.  391. 
In  Fowler  v.  DvJimey  143  Ind.  248,  the  testator,  Moses 
Fowler,  devised  the  residuum  of  his  real  estate  to  his  three 
children  upon  condition,  namely: 

*\a)  In  the  event  of  the  death  of  any  of  my  said  children 
without  lawful  issue  living  at  the  time  of  the  death  of  such 
child,  then  the  share  of  such  deceased  child  shall  vest  in, 
*  *  *  *  such  of  my  said  children  as  shall  then  be 
living."  This  court,  in  a  very  elaborate  opinion,  and  upon 
review  of  many  authorities  of  this  and  other  states,  concluded 
that  the  death  intended,  related  to  one  occurring  in  the  life- 
time of  the  testator,  and  not  to  one  occurring  after  his  death. 
In  this,  and  many  other  cases  of  its  class,  it  is  conceded  that 
the  application  of  the  rule  contended  for  is  often  repugnant 
Vol.   152—32 
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to  the  simple  import  of  the  words  used;  but,  keeping  the  in- 
tent of  the  testator  as  the  central  thought,  the  common  im- 
port of  words  must  yield  to  well  established  rules  of  construc- 
tion, if  thereby  the  general  intent  of  the  testator,  as  gathered 
from  the  whole  will,  may  be  consistently  maintained.  Courts 
do  not  close  their  eyes  to  the  fact  that  in  the  preparation  of 
wills  words  are  often  carelessly  used,  and  without  an  adequate 
sense  of  their  legal  effect,  and  without  a  mental  grasp  of  all 
the  conditions  that  may  arise  affecting  the  bequest,  and  when 
an  inaccuracy  is  apparent,  or  even  doubtful,  courts,  to  pre- 
vent miscarriage  of  testamentary  intent,  generously  interpose 
such  rules  of  construction  as  time  and  experience  have  ap* 
proved.  Some  of  these  salutary  and  pertinent  rules  are 
aptly  and  succinctly  stated  in  Moores  v.  Harey  144  Ind.  678, 
as  follows:  ^7t  is  settled  law  that  words  of  survivorship  in  a 
will,  unless  there  is  a  manifest  intent  to  the  contrary,  always 
relate  to  the  death  of  the  testator,  and  that  in  the  absence  of 
contrary  intent  a  will  always  speaks  as  from  the  testator's 
death,''  *  ♦  ♦  "The  law  not  only  favors  the  vesting 
of  remainders,  but  it  also  presumes  that  words  postponing 
the  estate  relate  to  the  beginning  of  the  enjoyment  of  the 
remainder  and  not  to  the  vesting  of  such  an  estate.  In  the 
absence  of  a  clear  manifestation  of  the  intention  of  the  testa- 
tor to  the  contrary,  an  estate  will  be  held  to  vest  at  the 
earliest  possible  period.  The  intent  to  postpone  must  be 
clear  and  manifest,  and  must  not  arise  by  mere  inference  or 
isonstruction." 

The  will  of  Stoughton  Fletcher  gave  to  his  daughter,  Mra. 
Bitzinger,  certain  real  estate  for  life,  with  provision  that  at 
her  death  said  real  estate  "shall  go  to  her  children  in  fee.  If 
any  child  of  hers  shall  have  died,  leaving  a  child  or  children, 
then  the  portion  of  said  real  estate  that  would  have  gone  to 
the  parent  shall  go  to  such  child  or  children."  And  apply- 
ing the  rules  above  stated,  the  court  adds:  "There  being  no 
manifest  intent  to  the  contrary,  it  will  be  pre^imed  that  the 
clause  providing  that  at  the  death  of  Mrs.  Ritzinger  the  real 


NOVEMBER  TERM,  1898— Vol.  152.         499 

Aspy  V,  Lewis. 

estate  devised  shall  go  to  her  children  in  fee  simple  relates 
to  the  beginning  of  the  enjoyment  of  the  remainder,  and  not 
to  the  vesting  of  that  estate,  and  that  the  clause  'if  any  child 
of  hers  shall  have  died  leaving  a  child  or  children'  has  refer- 
ence to  a  death  during  the  lifetime  of  the  testator."  The 
principles  announced  in  this  case  have  the  uniform  approval 
of  many  decisions  of  this  State,  and  cannot  now  be  open  to 
controversy.  Applying  them  to  the  will  under  considera- 
tion, we  are  irresistibly  led  to  the  conclusion  that  the  survi- 
vorship of  Maria  £x)uisa  related  to  the  death  of  the  testator, 
and  not  to  the  death  of  the  life  tenant  Can  it  be  said  that 
Jonas  Reed  intended  by  his  last  will  to  disinherit  his  grand- 
children— the  children  of  his  only  daughter — in  favor  of  his 
brothers  and  sisters  and  their  children?  The  testator  de- 
vised all  his  real  estate  to  his  wife  for  life,  "and  I  direct 
further  that  the  above  estate  that  is  bequeathed  to  my  wife 
shall  be  in  the  full  possession  of  my  only  daughter,  Maria 
Louisa,  at  the  death  or  marriage  of  my  wife."  From  the 
use  of  the  term  "/t*H  possession"  at  the  death  of  her  mother 
is  implied  that  the  testator  meant  that  his  daughter  should 
have  some  sort  of  interest  in  the  property  before  the  death  of 
her  mother — some  right  short  of  full  possession — until  the 
happening  of  that  event.  There  can  arise  no  doubt  but  the 
testator  intended  to  devise  the  whole  estate  in  his  farm  to  his 
wife  and  only  daughter;  to  his  wife,  the  use  and  enjoyment 
during  her  life,  and,  upon  her  death,  the  full  possession — that 
is,  the  full  enjoyment  of  the  estate  in  fee — ^to  his  daughter. 
The  proviso,  paraphrased,  reads  thus:  "Provided  she  (my 
daughter)  shall  be  living,  and,  if  she  is  not  living  at  my 
death,  at  the  death  or  marriage  of  my  wife  then  the  estate 
to  go  to  my  brothers  and  sisters  or  their  heirs."  If  it  may 
be  said  from  the  words  used  that  the  time  of  survivorship  of 
the  daughter  is  doubtful,  the  well  established  rules  of  con- 
struction require  us  to  construe  the  words  referring  to  the 
death  of  the  daughter  to  relate  to  the  death  of  the  testator, 
and  the  clause,  "at  the  death  or  marriage  of  my  wife  then 
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the  estate  to  go  to  the  use  oS  my  brothers  and  sisters  or  their 
heirs"  to  relate  to  the  vesting  of  the  remainder  in  the 
brothers  and  sisters  at  the  death  of  the  testator,  contingent 
upon  the  death  of  Maria  Louisa  prior  to  that  time.  Such 
a  construction  accords  with  legal  principles.  It  is  invoked 
by  a  common  sense  of  natural  justice.  It  responds  to  the 
sentiment  of  natural  afiPection  borne  by  a  parent  to  his 
offspring.  It  secures  the  inheritance  to  direct  descendants. 
It  asserts  a  vested  remainder  as  against  an  executory  devise. 
It  secures  the  vesting  of  the  estate  at  the  earliest  possible 
period. 

Judgment  reversed,  and  cause  remanded,  with  instructions 
to  sustain  each  of  the  separate  demurrers  of  appellants  to  the 
complaint. 

Myers  v.  Gibson. 

[No.  18,610.    Filed  April  26,  1890.] 

County. — Claims. — Jurisdiction  of  Board  of  Commissioners  — The 
filing  of  a  claiin  against  a  county  with  the  auditor,  and  his  present- 
ing the  same  to  the  board  of  county  commiasioners,is  all  that  is  re- 
quired to  give  the  board  jurisdiction  to  act  thereon,  p.  SOS, 

Same. — Claims, — AUotoance, — Appeal, — Where  the  board  of  county 
commissioners  had  jurisdiction  in  the  allowance  of  a  claim,  an  ap- 
peal vacates  the  allowance  and  the  cause  stands  for  trial  de  novo, 
p,  60S, 

Same.— CZaimt  Reflled  After  DisaUowanee,— Jurisdiction  of  Board  of 
Commissioners. — ^Where  a  claim  against  a  county  for  work  and 
material  was  filed  with  the  board  of  commissioners,  and  by  them 
disallowed,  and  no  appeal  was  taken,  the  board  at  a  subsequeot 
session  had  no  jurisdiction  to  allow  a  claim  presented  for  the  same 
work  and  material,   p.  60S. 

Same. — Claims. — Jurisdiction  of  Board  of  Commissioners. — Appeal. 
— Unless  the  board  of  county  conunissioners  has  jurisdiction  to  act 
on  the  merits  of  a  claim  presented,  the  circuit  court,  on  an  appeal 
from  an  allowance  by  such  board,  will  not  have  jurisdiction  to  ren- 
der judgment  against  the  county,    p.  606. 

From  the  Miami  Circuit  Court.     Reversed. 

Enoch  Myers  and  J.  F,  Lawrence,  for  appellant. 
/.  Connevy  J,  Rowley,  W,  C,  Baileyy  C.  A.  Cole  and 
Mitchelly  Antrirri  £  McCUniocky  for  appellee. 
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Monks,  C.  J. — Appellee,  on  June  1,  1897,  filed  with  the 
auditor  of  Fulton  county  a  claim,  on  account  of  the  sub-base- 
ment under  the  court-house,  for  $19,996.42,  in  which  the 
work  and  labor  done  and  material  furnished  were  specifically 
itemized.  On  August  13, 1897,  he  filed  a  claim  for  $20,000 
"for  basement  under  court-house."  At  the  September  term, 
1897,  of  the  board  of  conmiissioners  of  said  county,  said 
claims  which  were  for  extra  work  in  the  basement  of  the 
court-house  were  examined  by  the  board,  and  appellee  was 
allowed  $18,624.17  thereon.  Appellant,  a  taxpayer  of  said 
county,  made  the  proper  afiidavit,  and  appealed  to  the  circuit 
court  from  said  allowance.  On  application  of  appellee  the 
venue  was  changed  to  the  court  below,  where  an  amended 
answer  in  two  paragraphs,  denying  the  jurisdiction  of  the 
board  of  commissioners,  duly  verified,  was  filed  by  appellant. 
The  first  paragraph  shows  that  a  claim  for  the  same  work  and 
material  had  been  filed  by  appellee  with,  and  disallowed  by 
the  board  of  commissioners  of  Fulton  county  in  1896,  and 
that  no  appeal  had  been  taken  by  appellee  from  the  decision 
of  said  board  disallowing  said  claim;  nor  had  he  ever  brought 
any  action  against  the  board  of  commissioners  of  Fulton 
county  on  said  claim  or  account,  except  to  file  the  claim  for 
the  same  work  and  material  with  the  auditor  of  Fulton 
county  for  presentation  to  the  board  of  commissioners  for  al- 
lowance, which  said  board  allowed  at  $18,624.17,  and  from 
which  allowance  this  appeal  was  taken.  The  second  para- 
graph of  said  answer,  denying  the  jurisdiction  of  the  board 
of  commissioners,  alleges  that  when  said  claim  was  allowed 
by  the  board  of  commissioners  at  $18,624.17,  from  which 
allowance  of  the  board  appellant  appealed,  no  competent 
proof  thereof  was  adduced  before  said  board  in  favor  or  in 
support  thereof,  as  is  required  in  other  courts;  nor  was  the 
fact,  if  it  be  a  fact,  that  the  truth  of  such  charges  was  known 
to  the  board  of  commissioners,  entered  of  record  in  the  pro- 
ceedings of  said  board  about  said  claim.  Demurrer  for  want 
of  facts  was  sustained  to  said  answer  to  the  jurisdiction,  and 
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appellant  set  up  the  same  facts  in  bar  of  the  action,  to  which 
a  demurrer  for  want  of  facts  was  sustained;  and  appellant 
refusing  to  plead  further,  the  court  render^  judgment 
against  Fulton  county  for  $20,462.98,  and  for  cost  against 
appellant 

Appellee  insists  that  the  first  paragraph  of  the  verified 
amended  answer,  denying  the  jurisdiction  of  the  board,  did 
not  show  that  said  board  had  jurisdiction  to  act  on  the 
claim  disallowed  in  1896,  and  that  it  was  therefore  insuffi- 
cient, and  the  demurrer  thereto  was  properly  sustained. 
The  first  paragraph  of  said  answer  to  the  jurisdiction  alleged 
that  the  claim  set  out  in  said  paragraph,  for  material  fuiv 
nished  and  work  and  labor  done,  in  the  construction  and 
completion  of  the  new  court-house  recently  erected  by  ap- 
pellant at  Rochester,  in  Fulton  county,  Indiana,  was  filed 
with  the  county  auditor,  and  by  him  presented  to  the  board 
of  commissioners  while  in  lawful  session,  and  that  the  same 
was  disallowed  by  the  board.  The  filing  of  the  claim  set  out 
in  said  paragraph  with  the  auditor,  and  his  presenting  the 
same  to  the  board,  was  all  the  statute  required  to  give  the 
board  jurisdiction  to  act  thereon.  The  fact  that  the  claim  as 
filed  in  1897  was  more  specific  than  the  one  acted  upon  in 
1896  is  inamaterial,  as  it  is  alleged  that  they  were  for  the 
same  work  and  material. 

The  second  paragraph  of  the  amended  answer  to  the  juris- 
diction was  clearly  bad.  Even  if  the  facts  stated  in  said 
paragraph  show  that  said  allowance  was  void,  on  account  of 
the  failure  of  the  board  of  commissioners  to  comply  with  the 
requirements  of  section  7848  Burns  1894,  section  5761  Hor- 
ner 1897,  which  we  need  not  and  do  not  decide,  they  do  not 
show  that  the  board  did  not  have  jurisdiction  to  act  upon  the 
claim;  and  as  the  allowance  was  vacated  by  the  appeal,  and 
no  longer  existed,  the  claim,  so  far  as  shown  by  said  para- 
graph, was  pending  in  the  court  below  for  trial  de  novo* 

Sfaie,  ex  rel.  v.  Brewery  64  Ind.  132;  Wright  v.  Wetson^  95 

Ind.  408,  410,  411. 
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The  controlling  question  presented  by  this  appeal  is  wheth* 
er  the  board  of  commissioners  of  Fulton  county,  after  having 
disallowed  lyid  claim,  had  the  power  at  a  subsequent  sessioa 
— appellee  haying  filed  a  claim  for  the  same  work  and  labor 
— to  allow  the  same.  By  the  act  of  1879,  Acts  1879,  p.  106, 
being  section  5758,  5759,  5760,  5769,  R.  S.  1881,  it  was 
provided,  in  substance,  that  any  person  who  should  thereafter 
have  a  legal  claim  against  any  county  should  file  the  same 
with  the  county  auditor,  to  be  by  him  presented  to  the  board 
of  commissioners,  and  the  commissioners  were  required  to 
examine  the  claim  and  allow  or  disallow  the  same  in  whole 
or  in  part,  as  they  may  find  it  just  and  owing.  Any  person 
or  corporation  feeling  aggrieved  with  the  decision  was  al* 
lowed  an  appeal  to  the  circuit  court  It  was  also  provided, 
by  section  four  of  said  act,  being  section  5760  R.  8. 1881,  sec- 
tion 7847  Burns  1894,  that,  ''No  court  shall  have  original  ju* 
risdiction  of  any  claim  against  any  county  in  this  State  in  any 
manner  except  as  provided  for  in  this  act."  It  is  clear  that 
under  said  act  of  1879,  being  section  5758,  5759,  5760, 
5769  R.  S.  1881,  boards  of  commissioners  had  exclusive 
original  jurisdiction  of  all  claims  against  the  county,  and  that 
no  court  could  acquire  jurisdiction  of  a  claim  against  the 
county  except  by  appeal  from  the  decision  of  the  board.  It 
was  uniformly  held  under  said  act  that  when  a  claim  was 
filed  before  a  board  of  commissioners,  and  disallowed  in 
whole  or  in  part,  the  only  remedy  of  the  claimant  was  to  ap- 
peal from  the  action  of  the  board.  No  independent  suit 
could  be  maintained  on  said  claim  in  any  court,  nor  could  the 
claimant  again  file  the  claim  before  the  board  and  be  entitled 
to  an  allowance  of  the  same  in  whole  or  in  part.  Bass 
Foundry,  etc,  v.  Board,  etc.,  141  Ind.  68;  State,  ex  rel., 
v.  Board,  etc.,  101  Ind.  69;  Maxwell  v.  Board,  etc.,  119 
Ind.  20;  Board,  etc.,  v.  Maxwell,  101  Ind.  268;  Pfaff  v. 
State,  ex  rel.,  94  Ind.  529;  Board,  etc.,  v.  Appelwhite^  62 
Ind.  464. 

In  1885  (Acts  1886  p.  80),  section  three  of  the  act  of 
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1879,  being  section  5769  K.  S.  1881,  was  amended,  so  that 
since  said  amendment,  being  section  7856  Bums  1894,  sec- 
tion 5769  Horner  1897,  if  the  claim  is  disallowed  in  whole  or 
in  part,  the  claimant  may  either  appeal  therefrom,  or  bring 
an  action  on  said  claim  against  the  county  in  its  corporate 
name.  Bass  Foundryy  etc.,  v.  Board,  etc.,  115  Ind.  234, 
239,  240;  Myers  v.  Oibson,  147  Ind.  452,  456.  The  only 
change  made  by  the  amendment  of  1885  was  to  give  a  claim- 
ant, in  addition  to  his  right  of  appeal,  the  right  to  bring  an 
action  on  the  claim  against  the  county  in  its  corporate  name. 
So  that,  after  the  taking  effect  of  the  amendment  of  1885, 
the  claimant,  if  his  claim  was  disallowed  in  whole  or  in  part, 
had  two  remedies,  instead  of  one,  as  under  the  act  of  1879. 
Before  the  taking  effect  of  said  act  of  1879,  a  claimant  could 
sue  the  county  in  the  first  instance,  or  he  could  file  his  claim 
before  the  board  of  commissioners,  and,  if  the  same  was  dis- 
allowed in  whole  or  in  part,  he  could  appeal  or  bring  an  inde- 
pendent action  on  the  claim.  Bass  Foundry,  etc.,  v.  Board, 
etc.,  115  Ind.  234,  238,  and  cases  cited;  Board,  etc.,  v.  Fard^ 
27  Ind.  17. 

In  Board,  etc.,  v.  Applewhite,  62  Ind.  464,  which  was 
decided  before  the  act  of  1879,  a  claimant  filed  his  daim  be- 
fore the  board  of  commissioners  of  Jackson  county,  and  the 
same  was  allowed  in  part.  He  did  not  appeal  therefrom  or 
commence  an  action  on  said  claim  in  the  circuit  court,  but 
afterwards  filed  a  claim  for  the  same  thing,  which  the  board 
disallowed,  and  the  claimant  appealed  to  the  circuit  court, 
where,  upon  a  trial,  the  court  rendered  judgment  on  said 
claim  against  the  board  of  commissioners  of  Jackson  county. 
On  appeal,  this  court  held  that  when  the  claimant  filed  his 
claim  against  the  county  and  the  same  was  disallowed  in  part, 
he  might  have  sued  the  county  in  a  court  having  competent 
jurisdiction,  or  he  might  have  appealed  from  the  action  of 
the  board,  but  that  he  was  not  entitled  to  anv  allowance  on 
said  claim  when  he  again  filed  the  claim  before  the  board, 
and  that  the  circuit  coxirt  erred  in  rendering  judgment  in  his 
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favor  on  saul  claim.  What  was  decided  in  said  cause  applies 
with  equal  force  to  the  act  of  1879  and  the  law  as  it  now 
exists.  It  would  seem  from  what  we  have  said,  and  the  au- 
thorities cited,  that  under  the  laws  now  in  force,  after  a  claim 
has  been  once  acted  upon  by  a  board  of  commissioners,  said 
board  has  no  jurisdiction  to  act  upon  the  same  claim  at  any 
subsequent  session. 

Counsel  for  appellee  admit  that,  under  the  earlier  decisions 
of  this  court,  when  it  was  held  that  the  board  of  commis- 
sioners in  allowing  or  disallowing  claims  against  the  county 
acted  in  a  judicial  capacity,  and  that  the  same  was  res 
adjudicatay  the  rule  above  stated  was  correct.  But  they  in- 
sist that  in  Boards  etc.j  v.  HeastoUy  144  Ind.  583,  55  Am.  St. 
192,  it  was  held  that  the  board  of  commissioners  in 
passing  upon  a  clai^  against  the  county  does  not  act  in  a 
judicial,  but  in  an  executive  or  administrative  capacity,  and 
that  therefore  the  rule  stated  no  longer  prevails.  While  it 
may  be  true,  under  the  law  as  now  held  by  this  court  that  the 
allowance  or  disallowance  of  a  claim  against  a  county  by  the 
board  of  commissioners  is  not  a  judgment  in  the  ordinary 
sense  of  that  word,  yet  it  does  not  necessarily  follow  for  that 
reason  that  when  a  board  of  commissioners  has  acted  upon  a 
claim,  it  has  jurisdiction  to  act  upon  a  claim  for  the  same 
thing  at  a  subsequent  session,  and  rescind  or  set  aside  the  for- 
mer action  of  the  board.  Whether  the  allowance  or  disal- 
lowance of  a  claim  against  the  county  is  a  judgment,  or  only 
the  exercise  of  an  executive  or  administrative  power  by  the 
board,  is  not  material  to  the  question  before  us,  for  the  reason 
that  in  either  case  the  result  is  the  same. 

It  is  settled  law  that  a  board  of  commissioners  in  this  State 
has  no  powers,  except  such  as  are  expressly  given  by  statute, 
and  such  as  are  necessary  to  the  exercise  of  the  powers  ex- 
pressly given;  and  the  powers  so  given  are  limited  and  must 
be  exercised  in  the  manner  provided  by  statute.  Myers  v. 
Oibson,  147  Ind.  452,  454,  and  cases  cited;  Boards  etc.y  v. 
Pollardy  17  Ind.  App.  470,  479,  and  cases  cited.     There  is 
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1879,  being  section  5769  R.  S.  ISSl,  was  amended,  so  that 
since  said  amendment,  being  section  7856  Burns  1894,  seo- 
tion  5769  Horner  1897,  if  the  claim  is  disallowed  in  whole  or 
in  part,  the  claimant  may  either  appeal  therefrom,  or  bring 
an  action  on  said  claim  against  the  county  in  its  corporate 
name.  Bass  Foundryy  etc.^  v.  Boardy  etc.y  115  Ind.  234, 
239,  240;  Myers  v.  Oibson,  147  Ind.  452,  456.  The  only 
change  made  by  the  amendment  of  1885  was  to  give  a  claim- 
ant, in  addition  to  his  right  of  appeal,  the  right  to  bring  an 
action  on  the  claim  against  the  county  in  its  corporate  name. 
So  that,  after  the  taking  effect  of  the  amendment  of  1885, 
the  claimant,  if  his  claim  was  disallowed  in  whole  or  in  part, 
had  two  remedies,  instead  of  one,  as  under  the  act  of  1879. 
Before  the  taking  effect  of  said  act  of  1879,  a  claimant  could 
sue  the  coimty  in  the  first  instance,  or  he  could  file  his  claim 
before  the  board  of  commissioners,  and,  if  the  same  was  dis- 
allowed in  whole  or  in  part,  he  could  appeal  or  bring  an  inde- 
pendent action  on  the  claim.  Bass  Foundry ^  etc.,  v.  Board, 
etc.,  115  Ind.  234,  238,  and  cases  cited;  Board,  etc.,  v.  Ford, 
27  lad.  17. 

In  Boardy  etc.y  v.  Applewhite,  62  Ind.  464,  which  was 
decided  before  the  act  of  1879,  a  claimant  filed  his  claim  be- 
fore the  board  of  conunissioners  of  Jackson  county,  and  the 
same  was  allowed  in  part.  He  did  not  appeal  therefrom  or 
commence  an  action  on  said  claim  in  the  circuit  court,  but 
afterwards  filed  a  claim  for  the  same  thing,  which  the  board 
disallowed,  and  the  claimant  appealed  to  the  circuit  court, 
where,  upon  a  trial,  the  court  rendered  judgment  on  said 
claim  against  the  board  of  conmiissioners  of  Jackson  county. 
On  appeal,  this  court  held  that  when  the  claimant  filed  his 
claim  against  the  county  and  the  same  was  disallowed  in  part, 
he  might  have  sued  the  county  in  a  court  having  competent 
jurisdiction,  or  he  might  have  appealed  from  the  action  of 
the  board,  but  that  he  was  not  entitled  to  any  allowance  on 
said  claim  when  he  again  filed  the  claim  before  the  board, 
and  that  the  circuit  court  erred  in  rendering  judgment  in  his 


NOVEMBER  TERM,  1898— Vol.  162.        606 


Myera  v.  Gibson. 


favor  on  saiil  claim.  What  was  decided  in  said  cause  applies 
with  equal  force  to  the  act  of  1879  and  the  law  as  it  now 
exists.  It  would  seem  from  what  we  have  said,  and  the  au- 
thorities cited,  that  under  the  laws  now  in  force,  after  a  claim 
has  been  once  acted  upon  by  a  board  of  conmiissioners,  said 
board  has  no  jurisdiction  to  act  upon  the  same  claim  at  any 
subsequent  session. 

Counsel  for  appellee  admit  that,  under  the  earlier  decisions 
of  this  court,  when  it  was  held  that  the  board  of  commis- 
sioners in  allowing  or  disallowing  claims  against  the  county 
acted  in  a  judicial  capacity,  and  that  the  same  was  res 
adjudicatay  the  rule  above  stated  was  correct.  But  they  in- 
sist that  in  Boardy  etc.y  v.  Heaston,  144  Ind.  583,  65  Am.  St. 
192,  it  was  held  that  the  board  of  commissioners  in 
passing  upon  a  clai^  against  the  county  does  not  act  in  a 
judicial,  but  in  an  executive  or  administrative  capacity,  and 
that  therefore  the  rule  stated  no  longer  prevails.  While  it 
may  be  true,  under  the  law  as  now  held  by  this  court  that  the 
allowance  or  disallowance  of  a  claim  against  a  county  by  the 
board  of  conmiissioners  is  not  a  judgment  in  the  ordinary 
sense  of  that  word,  yet  it  does  not  necessarily  follow  for  that 
reason  that  when  a  board  of  commissioners  has  acted  upon  a 
claim,  it  has  jurisdiction  to  act  upon  a  claim  for  the  same 
thing  at  a  subsequent  session,  and  rescind  or  set  aside  the  for- 
mer action  of  the  board.  Whether  the  allowance  or  disal- 
lowance of  a  claim  against  the  county  is  a  judgment,  or  only 
the  exercise  of  an  executive  or  administrative  power  by  the 
board,  is  not  material  to  the  question  before  us,  for  the  reason 
that  in  either  case  the  result  is  the  same. 

It  is  settled  law  that  a  board  of  commissioners  in  this  State 
has  no  powers,  except  such  as  are  expressly  given  by  statute, 
and  such  as  are  necessary  to  the  exercise  of  the  powers  ex- 
pressly given ;  and  the  powers  so  given  are  limited  and  must 
be  exercised  in  the  manner  provided  by  statute.  Myers  v. 
Gibsoriy  147  Ind.  452,  454,  and  cases  cited;  Boardy  etc.y  v. 
Pollardy  17  Ind.  App.  470,  479,  and  cases  cited.     There  is 
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no  statute  conferring  upon  boards  of  commissioners  the  power 
to  act  upon  a  claim  against  the  county,  if  they  have  already 
at  a  previous  session  acted  upon  a  claim  for  the  same  thing 
filed  by  the  same  claimant;  nor  is  such  a  power  necessary  to 
the  exercise  of  any  power  expressly  given  boards  of  commis- 
sioners. The  statute  has  provided  an  orderly  method  for 
collecting  all  claims  against  a  county  by  filing  the  same  be- 
fore the  board  of  commissioners,  and  by  appeal  therefrom  to 
the  courts,  or  by  instituting  an  independent  action  therefor  in 
the  courts  after  such  disallowance.  Section  7856  Bums 
1894,  provides:  *^If  a  claim  be  disallowed  in  whole  or  in 
part  *  *  *  the  claimant  may  appeal,  or,  at  his  option, 
bring  an  action  against  the  county."  The  statute  having 
provided  this  remedy,  all  others  are  excluded. 

When  the  board  of  commissioners  disallowed  appellee's 
claim  in  1896,  he  had  the  choice  of  two  remedies,  and  two 
only,  one  was  to  appeal  to  the  Fulton  Circuit  Court,  and  the 
other  was  to  bring  an  independent  action  in  that  court. 
Board,  etc.,  v.  Pollardy  supray  480.  Instead  of  pursuing 
the  course  pointed  out  by  statute,  appellee  filed  his  claim, 
giving  a  more  specific  statement  of  the  items  and  dates,  for 
the  same  work  and  labor  that  had  been  disallowed  by  the 
board  in  1896,  which  was  presented  to  and  allowed  by  the 
board,  and  from  which  appellant  appealed.  Under  such  cir- 
cumstances, the  board  had  no  jurisdiction  to  act  upon  the 
merits  of  the  claim.  Ryan  v.  County  of  Dakota,  32  Minn* 
138, 19  N.  W.  653;  Commissioners^  Court  v.  Moore,  53  Ala. 
25.  Neither  had  the  circuit  court  any  jurisdiction  to  act  on 
the  merits  of  the  claim  and  render  judgment  against  the  coun- 
ty, for  the  reason  that  on  appeal  the  jurisdiction  of  such  court 
to  try  the  cause  upon  its  merits  depends  upon  whether  the 
tribunal  from  which  the  appeal  was  taken  had  jurisdiction. 
MilUsor  V.  Wagner,  133  Ind.  400,  403;  KiphaH  v.  Bret^ 
nemen,  25  Ind.  152;  Jolly  v.  Ghering,  40  Ind.  139;  Pal- 
mer V.  Fuller,  22  Ind.  115;  Mays  v.  Dooley,  59  Ind.  287; 
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Horton  v.  Sawyer y  59  Ind.  587;  Pritchard  v.  BarthohmeWf 
45  Ind.  219. 

It  follows  that  the  court  erred  in  sustaining  the  demurrer 
to  the  first  paragraph  of  the  verified  amended  answer  deny- 
ing the  jurisdiction  of  the  board  of  commissioners. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  said  paragraph,  and  for  further  proceedings  not  in 
conflict  with  this  opinion. 


Udell,  By  Next  Fkend,  v.  The  Citizens  Street 

Railroad  Company. 

[No.  18,164    FUed  Feb.  15,  1899.    Rehearing  denied  April  28,  1899.] 

Appkal  and  EaaovL—Special  Verdte^.—iVocKee.— Available  error 
caimot  be  predicated  aa  to  the  ruling  of  the  court  upon  plaintifTs 
objection  to  defendant's  request  for  a  special  Terdiot,  where  the  ob- 
jection was  only  to  ''the  filing  of  the  defendant's  request  for  a 
special  Terdict/'  and  no  demand  was  made  by  plaintiff  for  a  gen- 
eral Tordict,  either  before  the  introduction  of  evidence,  or  after^ 
waidst  and  no  objection  was  nuide  to  the  special  verdict  after  the 
return  thereof,  and  no  motion  was  made  for  a  venire  de  novo.  pp. 
609,  510. 

&tKBXt  Railways. — Injuries  to  Trespasser, — Plaintiff,  a  boy  eight  and 
one-half  years  of  age,  being  unable  to  get  into  an  open  electric  street 
car  on  account  of  the  crowded  condition  thereof,  stood  on  the  side 
of  the  car  not  intended  for  passengers,  and  on  which  strips  were 
placed  to  prevent  the  ingress  or  egress  of  i>a88engers,  with  his  feet 
on  the  boxing  of  the  axle,  and  held  on  to  a  portion  of  a  seat  with 
his  hands.  He  rode  in  a  stooped  position  three-fourths  of  a  mile, 
when,  being  unable  to  retain  his  hold,  he  fell  and  was  run  over  by 
the  wheels  of  the  car,  and  injured.  None  of  the  employes  of  the 
train  saw  the  boy  hanging  on  the  car  when  it  was  in  the  act  of 
starting  nor  while  under  way.  but  might  have  seen  him,  if  they  had 
made  an  examination  of  that  part  of  the  car.  Plaintiff  did  not 
pay  his  fare,  but  intended  to  do  so  when  called  upon.  Held,  that 
plaintiff  was  not  a  passenger  upon  defendant's  cars,  to  whom  it 
owed  thedutyof  safe  carriage  and  immunity  from  injury,  pp.5 10-5 13 

Samb. — Injuries  to  Trespassers. —Infants. — Special  Verdict. — Where 
the  special  verdict  in  an  action  against  a  street  railway  company  for 
personal  injuries  shows  that  plaintiff  was  wrongfully  upon  the 
car  at  the  time  of  the  injury,  tlie  fnct  that  he  was  only  eight  and 
one-half  years  of  age  did  not  make  him  any  less  a  trespasser.  p.613. 


1S2 

507 

155 

4391 

isat 

m 

161 

94 

las 

468 

16S 

460 

508  SUPREME  COUtiT  OF  INDIANA, 

Udell  V.  Citizens  Street  R.  Co. 

Statutes. — Title. — Constitutional  Law. — Special  Verdict  Law. — The 
act  of  March  11,  1895,  amending  the  practice  act,  and  providing  for 
special  verdicts,  entitled  *'An  act  to  amend  section  889  of  an  act 
concerning  proceedings  in  dvil  cases,  approved  April  7,  1881,  and 
designated  as  section  546  of  the  Revised  Statutes  of  1881,"  suffi- 
ciently expresses  the  subject  in  the  title,    pp.  61J^  615, 

Special  Verdict.— CoiwttfwiionoZ  Law.^Right  of  Trial  by  Jury.^ 
The  act  of  March  11,  1895,  amending  the  practice  act,  and  pro- 
viding for  special  verdicts,  is  not  unconstitutional,  as  violating  the 
right  of  trial  by  jury.    p.  616, 

Interrogatories  to  Jury. — Practice, — No  error  was  oonmiitted  in 
ref  asing  to  submit  certain  interrogatories  to  the  jury  prepared  and 
tendered  by  counsel,  where  the  interrogatories  submitted  covered 
every  material  question  of  fact  in  the  case,    p,  616, 

Instructions. — Special  Verdict.'— Where  a  special  verdict  is  requested 
no  instructions  are  proper,  except  such  as  are  necessary  to  inform 
the  jury  as  to  the  issues  made  by  the  pleadings,  the  rules  for 
weig^iing  and  reconciling  the  testimony,  and  who  has  the  burden 
of  proof  as  to  the  facts  to  be  found,  with  whatever  else  may  be 
necessary  to  enable  the  jury  clearly  to  understand  their  duties  con- 
cerning such  special  verdict  imd  the  facts  to  be  found  therein,  pp. 
616,  617, 

From  the  Marion  Superior  Court.     Affirmed, 

William  V.  Rooher,  for  appellant. 

W.  H,  n,  MiUer  and  John  B.  Elam^  for  appellee. 

DowLiNG,  J. — Action  for  damages  for  a  personal  injury 
sustained  by  the  infant  appellant.  There  were  two  trials  of 
the  cause  in  the  Marion  Superior  Court,  the  first  resulting 
in  a  disagreement  of  the  jury.  On  the  second  trial,  upon 
the  request  of  appellee  in  writing,  made  bef  ote  the  introduc- 
tion of  any  evidence,  the  court,  agreeably  to  the  requirements 
of  the  act  of  1895,  directed  the  jury  to  return  a  special 
verdict.  Such  special  verdict  was  prepared  by  counsel  on 
either  side  of  the  cause,  was  submitted  to  the  court  for  re- 
vision, and  was  in  the  form  of  interrogatories  properly 
framed.  The  court  gave  to  the  jury  only  such  general  in- 
structions concerning  their  duties  as  are  suitable  where  a 
special  verdict  is  requested,  and  refused  to  give  certain  special 
instructions  tendered  on  behalf  of  appellant. 
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On  the  return  of  the  special  verdict,  appellant  moved  for 
judgment  in  his  favor  upon  it,  which  motion  was  overruled. 
He  also  filed  a  motion  for  a  new  trial,  and  the  court  over- 
ruled it.  Judgment  was  thereupon  rendered  for  appellee  on 
its  motion.  Exceptions  to  these  rulings  were  saved  by  ap- 
pellant. 

The  errors  discussed  by  appellant's  counsel  in  their  briefs^ 
and  orally,  are  the  ruling  of  the  court  on  appellant's  objection 
U>  appellee's  request  for  a  special  verdict;  the  rulings  on  the 
motions  for  judgment  on  the  special  verdict;  and  the  decision 
of  the  court  on  the  motion  for  a  new  trial. 

The  first  of  these  errors  is  not  available  to  appellant  for  the 
reason  that  no  question  touching  the  same  is  properly  pre- 
sented for  the  determination  of  the  court.  The  appellee 
having  filed  its  request  for  a  special  verdict,  appellant  filed 
his  objection  to  it  in  these  words,  (title  omitted):  "The 
plaintiff  objects  to  the  filing  of  the  defendant's  request  for  a 
special  verdict  herein,  for  the  reason  that  the  same  is  filed 
pursuant  to  the  act  of  March  11,  1895,  concerning  proceed- 
ings in  civil  cases,  which  act  is  unconstitutional  and  void,  for 
the  reason  that  it  deprives  the  plaintiff  of  the  right  of  trial 
by  jury  upon  the  issues  as  joined  in  the  complaint  and  answer, 
and  requires  the  jury  to  take  from  the  court,  and  not  from 
the  pleadings,  the  questions  to  be  decided  by  the  jury." 

It  will  be  observed  that  the  objection  was  only  to  "the 
filing  of  the  defendant's  request  for  a  special  verdict."  No 
demand  was  made,  either  before  the  introduction  of  the  evi- 
dence, or  afterwards,  that  the  jury  be  directed  to  bring  in  a 
general  verdict.  On  the  return  of  the  special  verdict  no 
objection  was  made  to  it  by  appellant,  nor  was  there  at  that 
time  a  request  that  the  jury  be  sent  back  with  instructions 
to  make  a  general  verdict.  No  motion  was  made  for  a  venire 
de  novo.  If  counsel  for  appellant  thought  they  were  en- 
titled to  a  general  verdict,  they  should  have  asked  for  it  at 
the  right  time,  and  in  the  proper  manner.  If  they  thought 
the  verdict  returned  by  the  jury  was  not  the  proper  one,  or 
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that  it  was  imperfect,  they  should  have  asked  the  court  to  set 
it  aside,  and  award  a  venire  de  novo.  Bosseker  v.  Cramer^  18 
Ind.  44;  Tidd*s  Prac.  922;  Smith  v.  Jeffreys,  25  Ind.  376; 
Elliott's  Gen.  Prac,  section  935,  and  cases  cited.  The  ques- 
tion as  to  the  validity  of  the  special  verdict,  however,  is  prop- 
erly presented  under  the  motion  for  a  new  trial  and  is 
considered  in  another  part  of  this  opinion.  Did  the  court 
err  in  overruling  appellant's  motion  for  judgment  on  the 
special  verdict,  and  in  rendering  judgment  thereon  in  favor 
of  appellee? 

The  special  verdict  shows  that  appellant,  at  the  time  of  the 
accident,  was  a  boy  aged  about  eight  years  and  seven  months, 
of  average  size,  strength,  and  intelligence,  residing  with  his 
parents  on  Udell  street  in  the  city  of  Indianapolis,  three- 
fourths  of  one  mile  from  the  public  resort  known  as  Arm- 
strong Park.  The  appellee  was  the  owner  of,  and  was  operat- 
ing an  electric  railroad  for  the  transportation  of  passengers, 
in  the  city  of  Indianapolis,  and  in  North  Indianapolis,  in 
Marion  county,  Indiana.  On  June  26,  1892,  appellee  stopped 
the  train,  consisting  of  a  motor  car  and  a  trailer,  both  being 
open  or  summer  cars  with  tops  supported  by  posts,  at  Arm- 
strong Park,  for  the  purpose  of  receiving  passengers.  A 
long  step,  or  foot-board,  ran  along  these  cars  on  the  right- 
hand  side  (when  looking  toward  the  front  end),  by  means  of 
which  passengers  entered  upon  the  platform  or  floors  of  said 
cars.  The  cars  were  provided  with  seats  running  across  from 
side  to  side,  upon  each  of  which  five  persons  could  be  seated. 
On  the  left-hand  side  of  the  cars  there  was  no  step,  or  other 
means  of  entrance,  and  wooden  strips  or  slats  extended  from 
end  to  end  on  such  left-hand  side  to  prevent  the  ingress  or 
egress  of  passengers.  These  slats  were  so  adjusted  that  they 
could  be  raised  or  lowered  to  admit  or  discharge  passengers 
on  that  side  of  the  car.  No  passengers  were  received  by  ap- 
pellee on  the  left-hand  side  of  its  cars  at  the  park  on  the  day 
mentioned,  nor  did  appellee  invite  passengers  to  enter  its  cars 
on  that  side.     Appellant,  who  was  at  Armstrong  Park,  got 
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upon  the  forward  part  of  the  trailer  car,  on  the  left-hand  side 
thereof,  placing  his  feet  on  the  boxing  of  the  axle,  and  hold- 
ing on  to  a  portion  of  a  seat  with  his  hands.  He  neither  paid 
any  fare,  nor  offered  to  do  so,  nor  was  he  asked  for  his  fare 
by  any  employe  of  appellee.  He  had  a  nickel  in  his  pocket 
with  which  he  could  have  paid  such  fare,  and  he  intended  to 
do  so,  if  asked  for  it.  He  rode  in  the  place  described,  in  a 
stooping  position,  on  the  outside  of  the  car,  for  about  three- 
fourths  of  a  mile,  and  until  he  arrived  at  Udell  street,  where 
he  intended  to  get  off.  Here  he  was  unable  to  retain  his  hold 
and  fell  off,  and  was  run  over  by  the  wheels  of  the  trailer. 
The  right  leg,  and  the  toes  of  the  left  foot,  were  so  crushed 
as  to  require  amputation.  After  the  train  started,  appellant 
exercised  reasonable  care,  under  the  circumstances,  to  avoid 
being  hurt.  He  could  not  have  gotten  off  with  safety  from 
the  time  the  train  started  until  he  fell,  nor  could  he  draw 
himself  into  the  car,  or  release  his  hold,  for  the  purpose  of 
stopping  it.  The  cars  ran  through  from  Armstrong  Park  to 
Udell  street  without  stop.  None  of  the  employes  of  appellee 
saw  the  appellant  when  the  train  vras  in  the  act  of  starting,  or 
while  he  was  hanging  on  the  outside  of  the  trailer  after  the 
train  was  under  way,  although  they  might  have  seen  him  if 
they  had  made  an  examination  of  that  side  of  the  car.  No 
such  examination  was  made.  The  place  where  appellant  was 
riding  was  not  a  proper  one,  and  was  very  dangerous.  The 
car  on  which  appellant  rode  was  crowded  with  passengers, 
many  of  whom  stood  on  the  foot-board  or  step,  and  on  the 
floors  of  the  cars.  The  position  of  some  of  these  was  such  as 
to  render  it  difficult  for  the  employes  of  the  appellee  to  see 
appellant.  Some  of  these  passengers  were  near  to  appellant, 
while  he  was  hanging  on  the  outside  of  the  car,  and,  if  he  had 
wished  to  do  so,  he  could  have  touched  them,  or  spoken  to 
them,  thereby  making  them  aware  of  his  presence,  or  asking 
them  to  stop  the  car.  He  did  neither.  When  appellant 
came  to  the  car  at  the  park,  there  was  no  room  for  him  to  get 
upon  it  as  a  passenger.     A  bystander  told  appellant  to  go 
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around  to  the  left-hand  side  of  the  ear  and  get  on,  and  he 
acted  on  this  suggestion.  When  the  car  left  the  park,  the 
seats,  the  aisles  between  the  seats,  the  platforms,  and  the  foot 
or  running  boards,  were  full  of  passengers.  Before  the  day 
of  the  accident,  appellant  had  been  warned  against  hanging 
on  the  outside  of  street  cars,  and  riding  there.  He  did  not 
know  that  he  had  no  right  to  do  so,  or  that  it  was  a  dangerous 
place  to  ride.  In  the  usual  way  of  collecting  fares  upon  the 
car  on  which  appellant  was  riding,  the  conductor  could 
have  seen  appellant,  and  appellant  knew  this.  Appellant 
intended  to  pay  his  fare  when  called  upon.  When  the  pas- 
sengers were  entering  the  car  at  Armstrong  Park,  the  con- 
ductor and  motorman  were  temporarily  absent  from  it,  and 
took  no  part  in  assisting  passengers  to  get  on,  or  in  seating 
them.  When  appellant  got  upon  the  boxing  of  the  aide  at 
Armstrong  Park  he  did  not  comprehend  the  danger  of  his 
position,  but  afterwards  became  aware  of  it.  While  appel- 
lant was  standing  upon  the  boxing  of  the  axle,  and  hanging 
on  the  side  of  the  car,  the  train  was  run  at  the  rate  of 
eighteen  or  twenty  miles  per  hour.  Appellant  first  at- 
tempted to  get  on  appellee's  cars  as  a  passenger,  from  the 
platform  at  the  east  entrance  of  Armstrong  Park,  but  was 
unable  to  do  so  on  account  of  the  crowd  of  persons  on  the 
cars.  Appellee's  servants  in  charge  of  the  train  could  have 
stopped  it  after  leaving  Armstrong  Park,  and  before  reach- 
ing Udell  street,  if  they  had  been  asked  to  do  so. 

Upon  a  careful  review  of  these  facts,  giving  to  the  conduct 
of  the  appellant  the  most  favorable  constructioii,  we  do  not 
think  that  they  sustain  the  proposition  that  appellant  was  a 
passenger  upon  the  appellee's  cars,  to  whom  appellee  owed 
the  duty  of  safe  carriage  and  immunity  from  injury.  Ap- 
pellant was  not  in  a  place  intended  for  passengers.  He  was 
not  received  as  a  passenger.  His  presence  on  the  car  was  not 
made  known  to  appellee's  agents  and  servants.  He  did  not 
conduct  himself  as  a  passenger.  Appellee's  servants  were  not 
required  to  search  for  trespassers  before  starting  the  cars,  and 
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appellee  was  not  bound  to  discover  appellant  and  remove  him 
from  the  perilous  situation  in  which  he  had  voluntarily  placed 
himself.  The  distressing  consequences  of  the  act  of  appel- 
lant, in  standing  on  the  outside  of  the  car  on  the  iron  boxing 
of  the  axle,  cannot  be  said  to  be  the  result  of  any  act  or 
omission  of  appellee  or  its  employes.  The  circumstance  that 
appellant  had  a  nickel  in  his  pocket  with  which  to  pay  his 
fare — ^when  called  upon — did  not  make  him  a  passenger. 
If  he  did  not  intend  to  pay  his  fare  unless  called  upon,  and 
left  the  car,  or  attempted  to  leave  it  without  paying  such  fare, 
that  fact  of  itself  would  be  entitled  to  weight  in  determining 
the  question  of  his  right  on  the  car.  It  is  shown  by  the  spe- 
cial verdict  that,  although  the  train  was  run  at  a  high  rate  of 
speed  from  Armstrong  Park  to  Udell  street,  appellant  was 
able  to  maintain  his  hold,  and  did  not  fall  off  until  he  ar- 
rived at,  or  very  near,  his  destination,  and  that  the  rate  of 
speed  of  the  cars  when  approaching  Udell  street  was  general- 
ly reduced.  As  the  special  verdict  fails  to  show  that  appel- 
lant was  a  passenger,  the  rules  concerning  the  overloading  of 
street  cars,  and  the  duty  of  ^reet  car  companies  to  passengers, 
stated  in  Pray  v.  Omaha  St.  R.  Co.,  44  Neb.  167,  48  Am. 
St.  717,  and  the  cases  there  cited,  do  not  apply.  The  fact 
that  appellant  was  a  child,  aged  eight  years  and  seven  months, 
did  not  make  him  any  less  a  trespasser,  if  the  other  facts 
found  compel  the  conclusion  that  he  was  wrongfully  upon 
the  car.  If,  after  an  ineffectual  attempt  to  get  on  the  car  at 
a  proper  and  usual  place,  he  abandoned  thiat  intention  and 
became  a  trespasser,  he  lost  the  right  to  that  measure  of  care 
and  jjrotection  which  a  carrier  of  passengers  is  required  to  ex- 
tend to  one  who  seeks  to  be  carried  as  a  passenger. 

The  theory  of  both  paragraphs  of  the  complaint  is  that 
appellant  was  a  passenger  on  appellee's  car.  The  special 
finding  does  not  sustain  this  theory.  On  the  contrary,  the 
only  conclusion  which  can  be  drawn  from  the  facts  found  is 
that  appellant  was  wrongfully  upon  the  car,  in  an  improper. 
Vol.  152—33 
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unusual,  and  dangerous  place;  that  he  was  not  known  to  be 
there  by  appellee's  employes  in  charge  of  the  train;  and  that 
the  consequent  injury  was  due  to  his  voluntary  exposure  of 
himself  to  evident  peril. 

We  find  no  error,  therefore,  in  the  action  of  the  court  in 
overruling  appellant's  motion  for  judgment  on  the  special 
verdict,  and  in  rendering  judgment  for  appellee. 

The  constitutionality  of  the  act  of  March  11, 1895,  amend- 
ing the  practice  act,  and  providing  for  special  verdicts,  is 
called  in  question,  and  a  decision  upon  it  is  involved  in  the 
refusal  of  the  trial  court  to  give  the  special  instruotions 
tendered  by  appellant. 

Two  points  are  made  in  support  of  this  objection;  firsts 
that  the  subject  of  the  act  is  not  expressed  in  the  title;  and 
secondy  that  the  act  violates  the  right  of  trial  by  jury. 

The  tide  is  as  follows,  ^^An  act  to  amend  section  389  of  an 
act  concerning  proceedings  in  civil  cases,  approved  April  7, 
1881,  and  designated  as  section  546  of  the  Bevised  Statutes 
of  1881." 

The  act  so  amended  is  entitled,  "An  act  concerning  pro- 
ceedings in  civil  cases,'^ 

That  the  title  of  the  act  of  March  11,  1895,  sufficiently 
complies  with  the  requirement  of  the  Constitution  has  been 
frequently  decided  by  the  courts  of  this  State.  Like  deci- 
sions have  been  made  by  the  courts  of  Louisiana,  from  the 
constitution  of  which  state,  this  provision  is  said  to  have  been 
borrowed.  Greencasthy  etc.,  Co,  v.  State^  ex  rel.y  28  Ind. 
382;  Walker  v.  Caldwelly  4  La.  Ann.  297;  Duverge  v.  Salter^ 
5  La.  Ann.  94;  Blakemore  v.  DolaUy  50  Ind.  194. 

It  is  said  in  GreencasiUy  e^c,  v.  Statey  ex  rel.y  supra^  that, 
— "Since  the  decision  in  Walker  v.  CaldwelL  supra^  the 
legislature  of  Louisiana,  with  a  few  exceptions,  has  adopted 
the  following  formula:  "Be  it  enacted,  etc.,  that  section — 
of  an  act  entitled  etc.,  be  amended  and  reenacted  so  as  to* 
read  as  follows :" 
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A  formula  substantially  like  this  was  adopted  by  the  Gen- 
eral Assembly  of  the  State  of  Indiana,  at  least  as  early  as 
March  2,  1853,  and  the  same  has  been  used  by  every  legisla- 
ture in  this  State  since  that  date.  There  is  nothing  in  the 
first  point. 

Does  the  act  of  March  11,  1895,  violate  the  right  of  trial 
by  jury?  In  our  opinion,  it  does  not.  Except  as  to  their 
form,  the  act  of  March  11,  1895,  did  not  change  the  law 
governing  special  verdicts  as  it  had  existed  in  this  State  since 
1852.  The  civil  code  of  1852  required  the  court,  at  the 
request  of  either  party,  to  direct  the  jury  to  give  a  special 
verdict  in  writing  upon  all,  or  any,  of  the  issues;  and  in  all 
cases,  when  requested  by  either  party  to  instruct  them,  if 
they  rendered  a  general  verdict,  to  find  specially  upon  partic- 
ular questions  of  fact  to  be  stated  in  writing.  2  R.  S. 
1852,  section  336,  p.  114. 

Thig.  provision  continued  in  force  until  the  enactment  of 
March  11, 1895.  Its  validity  was  not  questioned.  Acquies- 
cence in  the  constitutionality  of  this  statute  for  so  long  a 
period  by  the  courts  of  this  State  is  a  circumstance  of  some 
weight  in  determining  the  question  of  the  validity  of  a  similar 
statute. 

Independently  of  this  consideration,  however,  we  are  un- 
able to  perceive  that  the  statute  under  examination  in  any 
way  invades  the  province  of  the  jury,  or  deprives  the  citizens 
of  this  State  of  any  common  law  right  connected  with  a  trial 
by  jury  to  which,  under  the  Constitution,  they  are  entitled. 

In  civil  actions,  under  the  Constitution  of  this  State,  the 
jury  never  possessed  the  right  to  decide  questions  of  law. 
Their  inquiries  have  always  been  confined  to  matters  of  fact. 
The  scope  of  such  inquiries  is  not  abridged  by  the  act  of 
March  11,  1895.  The  argument  of  counsel,  founded  upon 
the  distinction  between  primary  facts  and  inferences  or  con- 
clusions from  facts,  i«  unsound.  If  an  inference  or  conclu- 
sion from  a  fact,  or  facts,  is  itself  a  fact  proper  to  be  found 
by  the  jury,  it  may  be  made  the  subject  of  an  initerrogatory. 
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But  if  the  proposed  inference  or  conclusion  from  a  fact  or 
facts  is  not  itself  a  fact,  but  a  conclusion  or  inference  of  law, 
then  the  jury  has  no  right  to  find  such  conclusion  or  infer- 
ence. The  statute  in  question  authorized  either  party  to  sub- 
mit to  the  jury  every  essential  question  of  fact,  together  with 
every  proper  inference  or  conclusion  of  fact.  If  parties  to 
actions  did  not  avail  themselves  of  this  privilege,  it  was  not 
because  of  any  defect  or  prohibition  in  the  law. 

We  have  examined  Railroad  Company  v.  Stouty  17  Wall. 
667;  Patterson  v.  Wallace^  1  Mc.  Q.,  H.  L.  Cas.  748;  Man- 
gam  v.  Brooklyn,  etc.,  R.  Co.,  38  N.  Y.  455;  Detroity  eiCy 
R.  Co.  V.  VanSteinburgy  17  Mich.  99;  Clevelandy  etc.,  R. 
Co.  V.  Harringtony  131  Ind.  426;  Baltiw.orey  etc.,  R.  Co, 
V.  Walhomy  127  Ind.  142;  Mann  v.  Belt  R.  Co.,  128  Ind. 
138;  Cincinnati,  etc.y  R.  Co.  v.  OrameSy  136  Ind.  39,  cited 
by  counsel  for  appellant,  and  find  nothing  in  them  inconsist- 
ent with  the  views   expressed  in  this  opinion. 

If  the  jury  is  required  to  find  any  conclusion  of  law  in 
answer  to  an  interrogatory,  such  finding  must  be  disregarded. 
Louisville,  etc.y  R.  Co.  v.  Miller y  141  Ind.  533,  544;  Roller 
V.  Klingy  150  Ind.  159;  Weavers.  AppUy  147  Ind.  304. 

Appellant  complains  of  the  refusal  of  the  trial  court  to  sub- 
mit  to  the  jury  certain  interrogatories  prepared  and  tendered 
on  his  behalf.  The  act  regulating  special  verdicts  expressly 
authorized  the  court  to  change  and  modify  the  interrogatories 
prepared  by  counsed.  One  hundred  and  forty-four  interrog- 
atories were  submitted  to,  and  answered  by,  the  jury.  They 
covered  every  material  question  of  fact  in  the  case.  Many 
of  those  tendered  by  appellant's  counsel  called  for  mere  opin- 
ions, for  conclusions  of  law,  and  for  facts  which  were  eviden- 
tiary, and  the  court  did  right  in  excluding  them. 

It  is  further  objected  that  the  court  erred  in  refusing  to 
give  special  instructions  numbered  from  one  to  six,  tendered 
by  appellant's  coimsel.  It  is  sufficient  to  say  that  where  a 
special  verdict  is  requested  no  instructions  are  proper,  except 
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such  as  are  necessary  to  inform  the  jury  as  to  the  issues  made 
by  the  pleadings,  the  rules  for  weighing  and  reconciling  the 
testimony,  who  has  the  burden  of  proof  as  to  the  facts  to  be 
found,  with  whatever  else  may  be  necessary  to  enable  the 
jury  clearly  to  understand  their  duties  concerning  such  spe- 
cial verdict,  and  the  facts  to  be  found  therein.  Roller  v. 
Klingy  150  Ind.  159. 

The  court  gave  to  the  jury  all  instructions  necessary  to  en- 
able them  to  understand  their  duties  concerning  the  special 
verdict,  and  the  facts  to  be  found  therein.  Tt  was  neither 
necessary  nor  proper  for  it  to  give  general  instructions  as  to 
the  law  of  the  case.     BoUer  v.  Kling,  supra^  and  cases  cited. 

The  motion  f6r  a  new  trial  was  properly  overruled. 
Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


Prescott  et  al.  v.  Haughey  et  al. 

[No.  18,102.     Filed  Nov.  29,  1898.     Rehearing  denied  May  9,  1899.] 

New  Trial. — Joint  Motion. — Available  error  cannot  be  predicated 
upon  the  action  of  the  court  in  overruling  a  motion  for  a  new  trial 
which  is  not  well  taken  as  to  all  of  the  defendants,  where  the  mo- 
tion is  joint  and  general  as  to  all  of  the  defendants,   pp.  617-623. 

Same. — Joint  Motion. — Appeal  and  Error. — ^Where  a  motion  for  a 
new  trial  made  jointly  as  to  all  of  the  defendants  is  not  well  taken 
as  to  all,  the  failure  of  the  court,  in  the  exercise  of  its  discretion,  to 
sustain  the  motion  as  against  part  of  defendants  and  overrule  it  as 
to  others  is  not  reviewable  on  appeal,    p.  621. 

From  the  Marion  Superior  Court.     Ajfirmed. 

W.  Y.  Rookery  for  appellants. 

R.  0.  Hawkins,  II.  E.  Smithy  Ferdinand  Winter  and 
Baker  £  Daniels,  for  appellees. 

JoBDANy  J. — This  action  was  instituted  in  October,  1893, 
and  prosecuted  in  the  lower  court  by  appellants,  William  B. 
Prescott  and  Abner  G.  Wines,  to  recover  a  money  judgment 
against  the  defendants,  appellees  here,  namely:     Theodore 
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P.  Haughey,  Chas.  F.  Meyer,  Robert  B.  F.  Peirce,  Harvey 
Satterwhite,  and  Schuyler  Colfax,  as  the  alleged  directors 
of  the  Indianapolis  National  Bank,  a  banking  institution 
organized  under  the  laws  of  the  United  States,  and  situated, 
and  doing  business  in  the  city  of  Indianapolis.  This  bank 
failed  and  closed  its  doors  in  July,  1893,  and  subsequently 
was  placed  in  the  hands  of  a  receiver.  Appellants  alleged 
in  their  complaint  that,  prior  to  the  time  of  the  failure  of  the 
bank,  they  were  depositors  of  money  therein,  and  purchasers 
of  bills  of  exchange  from  said  bank,  which  bills  were  re- 
turned protested  and  not  paid;  and  the  gist  of  the  complaint 
is  that  said  defendants,  as  the  directors  of  the  bank,  were 
guilty  of  fraud  in  making  and  publishing  in  certain  news- 
papers from  time  to  time,  prior  to  the  failure  of  the  institu- 
tion, false  reports  in  regard  to  its  solvency,  and  the  security 
and  character  of  its  assets,  etc.,  which  reports  came  to  the 
knowledge  of  the  plaintiffs,  who,  relying  on  the  same  as  true, 
were  induced  to  become  depositors  in  the  bank  of  a  large 
amount  of  money,  and  patrons  of  the  institution  in  the  pur- 
chase of  exchange,  as  heretofore  mentioned.  The  falsity  of 
these  reports,  and  the  deceit  practiced  thereby,  and  the 
damages  sustained  by  the  plaintiffs,  are  averred,  and,  on  the 
account  of  the  alleged  fraud  or  deceit  imptited  to  the  de- 
fendants, the  plaintiffs  sue  them,  and  demand  judgment 
against  all. 

Appellees  separately  answered  the  complaint  by  a  general 
denial  of  all  of  its  material  allegations  and  a  trial  by  jury  re- 
sulted in  the  latter,  by  the  direction  of  the  court,  returning  a 
verdict  in  favor  of  all  of  the  appellees.  Appellants  jointly 
applied  for  a  new  trial,  and  assigned  129  reasons  in  support  of 
the  motion,  among  which  it  is  stated  that  the  verdict  is  con- 
trary to  the  evidence  and  is  not  sustained  thereby.  This 
motion  the  court  denied,  and  appellants  excepted,  and  the 
error,  and  the  only  one  assigned  in  this  appeal,  is  predicated 
upon  the  action  of  the  court  in  overruling  the  motion. 

The  application,  or  motion  for  a  new  trial,  which  appel- 
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lants  presented  to  the  trial  court,  was  not  only  joint  as  to 
them,  biit  it  was  so  framed  as  to  be  in  its  nature  or  character 
a  joint  and  general  motion  as  to  all  the  defendants,  and  the 
court  thereby  was  requested  to  vacate  the  verdict,  and  grant 
a  new  trial  upon  the  issues  as  to  all  the  defendants.  Or,  in 
other  words,  appellants  so  formulated  this  motion  as  to  place 
themselves  thereunder  in  the  attitude  of  demanding  a  re- 
examination upon  all  the  issues  involved  in  the  case,  and  the 
grounds  assigned  therefor  were  made  to  apply  to  the  defend- 
ants en  masse,  and  the  theory  thereof  was  that  the  verdict  was 
incompatible  with  the  evidence  as  to  all,  and  that  the  alleged 
erroneous  rulings  of  the  court  were  prejudicial  to  both  of  the 
moving  parties,  and  favorable  alike  to  all  the  defendants;  and 
ux>on  this  theory,  and  this  alone,  appellants  in  effect  insisted 
that  the  motion  be  sustained* 

We  have  so  fully  referred  to  and  set  forth  the  character 
or  theory  of  the  application  presented  for  a  new  trial,  and  the 
attitude  in  which  appellants  placed  themselves  thereby,  for 
the  reason  that  at  the  verv  threshold  of  the  consideration  of 
the  questions  which  they  seek  to  present  we  are  confronted 
with  the  earnest  contention  of  counsel  for  appellees  that,  in- 
asmuch as  the  motion  is  not  only  joint  as  to  the  movers,  but 
also  a  joint  and  general  one  as  to  all  of  the  five  defendants, 
against  whom  it  is  directed,  therefore,  it  must  be  well  taken 
as  against  all,  else  the  alleged  error,  that  the  court  erred  in 
overruling  it,  can  in  no  respect  be  available. 

It  is  insisted  by  appellees  that  none  of  the  reasons  assigned 
in  the  motion,  under  the  facts,  will  entitle  appellants  to  a 
new  trial  as  to  the  appellee  Colfax,  for  the  reason  that  there 
is  an  entire  absence  of  any  evidence  offered  or  given  upon 
the  trial,  which  even  tends  to  establish,  as  against  him,  any 
liability.  This  contention  of  counsel  we  find  to  be  fully  sup- 
ported by  the  record. 

Appellants,  on  tlie  trial,  endeavored  to  sustain  the  issues  or 
charge  of  fraud,  imputed  by  them  in  their  complaint  to  the 
appellees,  by  the  introduction  of  reports  made  to  the  comp- 
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troller  of  the  currency  by  the  bank  mentioned,  as  required  by 
the  statutes  of  the  United  States,  relating  to  national  banks. 
These  reports,  in  each  particular  instance,  appear  to  have 
been  attested,  as  exacted  by  the  law  authorizing  them,  by  the 
signatures  of  at  least  three  of  the  appellees,  as  the  directors 
of  the  bank,  and  were  published  officially  in  a  newspaper  of 
the  city  of  Indianapolis,  and  were  published  in  other  news- 
papers of  that  city,  and  also  by  means  of  "folders,"  None  of 
the  reports  in  question  was  signed  by  the  appellee  Colfax 
and  there  is  no  evidence  tending  to  show  that  he  had  any 
connection  whatever,  either  in  making  any  of  the  reports,  or 
in  their  publication.  In  fact,  we  fail  to  find  any  evidence  in 
the  record  which  can  be  accepted  as  disclosing  that  Mr. 
Colfax  was  a  director  of  the  bank,  or  that  he  was  connected 
therewith,  or  that  he  had  anything  to  do  with  the  manage- 
ment of  its  affairs. 

Appellants  seemingly  made  no  effort  to  introduce  any  evi- 
dence which  would  entitle  them,  under  their  complaint,  to 
recover  against  him"*.  It  was  specifically  stated  by  them  to 
the  court  that  the  reports  of  the  bank  and  other  documentary 
evidence  were  offered  as  evidence  against  the  appellees  other 
than  Colfax.  "When  tested  by  the  record,  there  are  abso- 
lutely no  facts  to  support,  as  against  him,  any  of  the  grounds 
assigned  in  the  motion  for  a  new  trial,  and  it  is  too  clear  for 
controversy  that  the  action  of  the  trial  court,  under  the  cir- 
cumstances, in  directing  a  verdict  as  to  him,  was  proper  and 
right,  and  there  could  be  no  reason  for  appellant's  demanding 
a  retrial  of  the  issues  as  to  him. 

It  is  not  a  case  where  there  is  some  evidence  or  some  ruling 
of  the  court  which  can  be  said  to  be  applicable  to  the  defend- 
ant, but  the  case  presented  is  one  in  which  there  is  an  entire 
absence  of  any  such  evidence  and  ruling.  Appellants,  it 
would  seem,  in  the  light  of  the  evidence,  improperly  and  un- 
necessarily brought  the  appellee  Colfax  into  this  action,  and 
during  the  trial,  when  they  must  have  been  apprised  by  the 
facts  that  the  charge  of  fraud  as  against  him  could  not  be 
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sustained,  instead  of  moving  to  dismiss  the  action  as  to  him, 
they  proceeded  to  prosecute  it  as  against  all,  until  the  return 
of  the  verdict,  and  then,  apparently  not  content  with  the  re- 
sult, they  so  formulated  their  motion,  and  placed  themselves 
in  the  position  thereby  of  challenging,  jointly  and  generally 
luider  the  facts,  the  right  of  Colfax  to  the  verdict,  so  far  as 
it  concerned  him,  along  with  the  rights  of  his  codefendants, 
instead  of  so  framing  the  motion  as  to  make  it  applicable 
alone  to  the  latter. 

While  the  court  might,  perhaps,  have  exercised  its  discre- 
tion, if  in  its  judgment  the  facts  justified  it,  and  sustained 
the  motion  upon  all  of  the  issues  in  the  case,  ao  far  as  the 
same  related  to  the  defendants  other  than  Oolfax,  and  af- 
firmed the  verdict  as  to  him,  still  its  failure  to  exercise  such 
discretion  in  the  matter  is  not  available  as  reversible  error, 
nor  is  it  a  proper  question  for  review  upon  appeal  to  this 
court.  Dorsey  v.  McOeey  30  Neb.  657;  Elliott's  App.  Proc, 
section  839. 

The  reason  for  the  rule,'  as  asserted  in  Dorsey  v.  McOeey 
supray  is  that,  in  order  to  make  the  decision  of  the  trial  court 
denying  an  application  for  a  new  trial  in  any  event  a  case  for 
reversal  on  appeal,  it  should  appear  that  it  was  presented  to 
the  court  in  the  terms  or  on  the  theory  upon  which  it  ought 
to  be  sustained.  That  the  trial  court  may,  on  a  proper  appli- 
cation, when  authorized  by  the  facts,  vacate  a  verdict  as  to 
some  of  the  parties,  in  whose  favor  it  has  been  returned,  and 
affirm  it  as  to  the  others,  cannot  be  controverted.  The  mo- 
tion in  question,  as  we  have  seen,  however,  was  directed 
against  the  defendants  as  a  body,  and  was,  under  the  terms 
or  reasons  assigned  therein,  alike  applicable  to  all,  and  the 
burden  was  upon  the  appellants,  as  the  moving  parties,  to 
show  that  they  were  entitled  to  have  it  sustained  as  presented; 
otherwise  there  could  be  no  available  error  imputed  to  the 
action  of  the  court  in  overruling  it.  Kendel  v.  Judah^  63 
Ind.  291. 

This  rule  by  analogy  finds  support  in  the  well  affirmed 
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principle  that  a  motion  for  a  new  trial  must  be  good  as  to  all 
who  unite  therein,  or  it  will  not  be  good  as  to  any;  or,  in 
other  words,  where  two  or  more  parties  join  in  a  motion  or 
application  to  have  a  verdict  or  finding  set  aside  and  a  new 
trial  granted,  it  is  properly  denied,  if  the  verdict  or  finding  of 
the  court  can  be  justified  as  to  any  of  the  moving  parties. 
Elliott's  Gen.  Prac,  section  992,  and  authorities  there  cited 
in  foot-note  1.  Siueeney  Co.  v.  Fry^  151  Ind.  178,  and 
cases  cited. 

It  is  also  sustained  by  a  similar  rule,  whereby  it  is  held 
that  where  a  complaint  or  other  pleading,  consisting  of  sev- 
eral paragraphs  or  specifications,  is  challenged  as  an  entirety 
by  a  demurrer  for  insufficiency  of  facts,  the  demurrer  is 
properly  overruled  if  one  of  the  paragraphs  or  specifications, 
at  least,  is  good,  although  the  others  may  be  bad.  Baymond 
V.  Wathen,  142  Ind.  367,  and  cases  there  cited;  and  it  is  also 
upheld  by  the  same  general  principle  by  which  it  is  asserted 
that,  if  a  series  of  propositions  be  embraced  in  the  charge  of 
the  court  to  the  jury,  and  the  charge  be  excepted  to  in  a  mass, 
and  one  of  the  propositions  be  correct,  the  exception  is 
rightly  overruled,  regardless  of  the  fact  that  the  others  may 
be  bad.  Ohio,  etc,  R.  Co,  v.  McCartney ,  121  Ind.  385; 
State  V.  Gregory,  132  Ind.  387;  Wertz  v.  JoneSy  134  Ind. 
475. 

The  rule  is  in  harmony  with  the  one  which  asserts  that 
where  several  parties  unite  in  the  same  assignment  of  errors 
in  this  court,  they  will  meet  with  defeat  unless  the  assignment 
can  be  sustained  as  to  all.  Elliott^s  App.  Proc,  section  318. 
In  fact,  the  doctrine  that  a  motion  for  a  new  trial  ought  to 
be  presented  to  the  court,  in  terms  or  upon  the  theory  which 
all  who  unite  therein  have  the  right  to  insist  that  it  shall  be 
sustained,  is  but  the  application  of  the  general  principle  so 
often  affirmed  as  shown  bv  the  authorities  to  which  we  have 
referred. 

It  must  follow,  under  the  circumstances,  as  a  necessary 
result  of  the  application  of  the  rule  in  question,  that  we  can 
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do  nothing  in  this  appeal  but  ascertain  whether  appellants 
are  entitled,  under  their  motion,  to  insist,  as  they  did,  that 
the  verdict  should  be  set  aside  as  to  all  of  the  appellees,  and 
finding  that  they  are  not  entitled  to  have  it  vacated  as  to  the 
appellee,  Colfax,  for  the  reasons  stated,  we  must  affirm  the 
judgment  without  further  inquiry  as  to  the  merits  of  the 
questions  which  appellants  seek  to  present  in  regard  to  the 
other  appellees.  Judgment  affirmed. 
McCabe  J.,  doubts. 

On  Petition  for  Behearing. 

Peb  Cueiam. — Counsel  for  appellants  in  his  brief  in  sup- 
port of  the  petition  for  rehearing  in  this  cause  apparently 
assails  the  opinion  of  the  court  upon  the  ground  that  the 
holding  therein  is  to  the  effect  that  it  is  merely  a  matter  of 
discretion  with  the  trial  court  to  grant  a  new  trial,  where  a 
motion  therefor  is  properly  presented,  and  embraces  therein 
reason  sufficient  for  sustaining  it.  No  such  interpretation 
can  in  reason  be  placed  upon  the  opinion  in  this  appeal. 
The  verdict  of  the  jury,  as  stated,  was  a  joint  one  against 
both  plaintiffs,  and  in  favor  of  all  the  defendants.  The  ap- 
plication for  a  new  trial  was  joint  as  to  the  movers,  and  the 
grounds  assigned  therein,  while  separate  as  to  each  other, 
were  applied  alike  to  all  of  the  defendants,  and  the  movers 
demanded  thereby  that  the  trial  court  treat  the  application  as 
an  entirety,  and  sustain  it,  not  as  to  part  of  the  defendants, 
but  as  to  all  of  them,  regardless  of  the  fact  that  none  of  the 
reasons  specified  had  any  application  whatever  to  the  de- 
fendant Colfax.  There  are  no  facts  exhibited  by  the  record 
which  even  tend  to  support,  as  against  him,  any  of  the  129 
reasons  assigned  for  a  new  trial.  It  is  evident,  therefore, 
that  appellants,  under  the  circumstances,  are  not  in  an  atti- 
tude successfully  to  complain  in  this  appeal  that  the  lower 
court  erred  in  denying  their  motion  for  a  new  trial  as  an 
entirety. 

We  held  at  the  former  hearing  that  the  trial  court  might 
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in  its  discretion  have  treated  the  motion  as  joint  and  separate 
in  respect  to  the  defendants  and  have  sustained  it  as  to  those 
other  than  Colfax,  in  the  event  the  facts,  under  the  law, 
justified  such  action;  nevertheless,  the  failure  of  the  lower 
court  to  exercise  this  discretion,  under  the  circumstances,  was 
not  open  to  review  upon  appeal  to  this  court.  The  same 
conditions  may  be  said  to  prevail  as  where  a  charge  of  the 
lower  court  is  assailed  in  gross  as  erroneous  in  a  motion  for 
a  new  trial,  parts  of  which  charge  are  good,  and  others  bad. 
The  court  may,  in  such  cases,  in  its  discretion,  examine  the 
different  parts  separately,  and,  if  any  are  bad,  grant  a  new 
trial;  but  it  cannot  be  required  to  do  so  as  a  matter  of  right, 
under  the  particular  circumstances  in  the  case;  consequently 
the  failure  to  exercise  such  discretion  cannot  avail  the  moving 
party  on  appeal.  This  rule  is  substantially  affirmed  in  the 
case  of  Ohioy  eic.^  B.  Co.  v.  McCartney y  121  Ind.  385,  and 
the  many  other  cases  cited  in  the  original  opinion. 

In  the  McCartney  case,  supra^  on  page  388  of  the  opinion, 
it  is  said  by  this  court  through  Mitchell,  J. :  "The  object  of  a 
motion  for  a  new  trial  is  to  bring  to  the  attention  of  the  court 
the  precise  point  in  respect  to  which  error  is  supposed  to  have 
been  committed,  with  a  view  that  it  may  be  corrected." 

It  certainly  may  be  further  said  that  when  the  particular 
error,  or  errors,  assigned  in  the  motion  do  not  apply  alike  to 
all  of  the  parties  against  whom  it  is  directed,  then  the  motion 
ought  to  specify  as  to  which  ones  of  said  parties  the  supposed 
errors  are  applicable.  In  such  cases  it  may  then  be  easily 
ascertained  by  the  court  whether  one  or  more  of  the  grounds 
assigned  are  well  taken  as  against  some  of  the  adverse  par- 
ties, and  not  well  taken  as  to  others,  and  the  action  of  the 
court  upon  the  motion  may  be  governed  accordingly.  We 
are  referred  to  the  case  of  Louisville,  etc,  R.  Co.  v.  Tread- 
wat/y  143  Ind.  689.  That  decision,  however,  lends  no  sup- 
port to  the  contention  of  counsel  for  the  petitioners.  In  that 
case  each  of  the  defendants  filed  a  separate  motion  for  judg- 
ment in  its  favor  on  the  special  verdict     All  that  this  court 
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did  in  that  appeal  was  to  afBrm  the  judgment  in  part,  and  re- 
verse it  in  part,  as  it  was  authorized  to  do  under  the  express 
provisions  of  the  code,  and  direct  that  the  separate  motion 
for  judgment  by  the  "Clover  Leaf"  Company  be  sustained. 
Had  the  motion  for  judgment  been  a  joint  one  by  both  of  the 
defendants,  a  different  question  would  have  been  presented. 

Counsel  for  appellants  also  cite  Bartholomew  v.  Langsdale^ 
35  Ind.  278,  where  it  is  held,  in  effect,  that  an  assignment  of 
error  in  a  motion  for  a  new  trial  to  the  instructions  as  a  whole 
is  sufficient  to  require  the  court  to  search  the  entire  charge 
for  supposed  errors.  Had  counsel  for  the  petitioners,  how- 
ever, further  extended  his  research,  he  would  have  discovered 
that  the  case  last  mentioned  on  this  point  is  expressly  over- 
ruled in  Ohio^  etc.y  li,  Co.  v.  McCartney,  121  Ind.  385. 

In  addition  to  the  authorities  heretofore  cited,  the  follow- 
ing, by  analogy  at  least,  support  the  rule  asserted  in  this  ap- 
peal: First  Nat.  Bank,  etCy  v.  Colter,  61  Ind.  153;  Boyd 
V.  Anderson,  102  Ind.  217;  Carnahan  v.  Chenoweth,  1  Ind. 
App.  178,  and  cases  there  cited. 

We  have  given  the  reasons  presented  for  a  rehearing  full 
consideration,  and  perceive  nothing  to  warrant  the  court  in 
gi-anting  the  petition.     It  is  therefore  overruled. 


RoDWELL  V.  Johnston  et  al. 

[No.  18.770.    Filed  Feb.  14,  1899.    Rehearing  denied  May  18,  1899.] 

ExBCUTioN. — Supplementary  Proceedings. — Life  Insurance. — Assign- 
ment  of  Policy  — Plaintiff  sought  by  proceedings  supplementary  to 
execution  to  subject  to  the  payment  of  her  judgment  against  de- 
fendant, an  endowment  insurance  policy  on  the  life  of  defendant, 
which  policy  by  its  terms  was  payable  fifteen  years  after  date  to  the 
insured,  his  heirs,  executors,  administrators,  or  assigns.  Before 
the  commencement  of  the  action  the  policy  was  sold  and  assigned 
by  defendant  to  his  wife.  Held,  that  in  the  absence  of  fraud  in 
the  assignment  of  the  policy  the  action  could  not  be  maintained. 

From  the  Vanderburgh  Circuit  Court.     Affirmed. 
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8.  R.  Hornbrook  and  W.  M.  Wheeler y  for  appellant. 
W.  M,  Blakey  and  J.  E.  Williamson^  for  appellees. 

Monks,  C.  J. — This  was  a  proceeding  supplementary  to 
execution  instituted  by  appellant  against  appellees.  Appel- 
lant sought  to  subject  to  the  payment  of  his  judgment  against 
appellee  William  A.  Johnston,  an  endowment  insurance 
policy  on  the  life  of  said  Johnston  for  $5,000,  executed  by 
the  appellee,  the  New  York  Life  Insurance  Company,  to 
said  Johnston,  payable  in  fifteen  years  after  date  to  him,  his 
heirs,  executors,  administrators,  or  assigns,  and  held  by  ap- 
pellee Macke  as  security  for  the  loan  of  money  made  by  him 
to  said  appellee  Johnston.  It  is  alleged  in  the  complaint  that 
the  appellee  Susan  Z.  Johnston,  wife  of  the  appellee  William 
A.  Johnston,  claims  to  have  an  interest  in  said  insurance 
policy,  and  that  appellant  believes  that  said  claim  is  wrongful 
and  invalid.  Appellant  by  her  complaint  admits  the  validity 
of  the  lien  of  appellee  Macke  on  said  policy,  to  secure  the 
indebtedness  of  said  Johntson  to  him,  and  only  asks  that 
what  remains  of  said  policy  after  the  payment  of  said  lien  be 
applied  in  payment  of  her  judgment. 

A  cross-complaint  was  filed  by  appellee  Macke  by  which 
he  sought  to  enforce  his  lien  against  said  policy.  The  court 
tried  said  cause,  and  found  against  appellant,  and,  over  a 
motion  for  a  new  trial,  rendered  judgment  against  her.  The 
only  error  properly  assigned  calls  in  question  the  action  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial.  The 
causes  assigned  for  a  new  trial  are:  (1)  That  the  decision  of 
the  court  is  not  siistained  by  suiRcient  evidence;  (2)  that  the 
decision  of  the  court  is  contrary  to  law. 

The  policy  provided  that  if  the  premiums  are  not  paid  on 
or  before  the  day  when  due,  the  policy  should  become  void, 
and  all  premiums  previously  paid  should  be  forfeited  to  the 
company,  and  no  action,  or  right  of  action,  shall  be  main- 
tained against  the  company  by  the  assured,  or  any  other  per- 
son, and  all  right,  claim,  or  interest,  arising  under  any  statute. 
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or  otherwise,  to  or  in  any  paid-up  policy  or  surrender  value, 
or  to  any  temporary  insurance,  whether  required  or  provided 
for  under  any  statute,  or  not,  is  hereby  expressly  waived  and 
relinquished. 

There  was  evidence  to  the  effect  that  a  premium  was  due 
on  said  policy  of  $377.56  July  1,  1896,  and  the  insured  was 
unable  to  pay  the  same,  and  that  Macke  who  held  the  policy 
as  security  refused  to  pay  the  same,  and  that  appellee,  Wil- 
liam A.  Johnston  agreed  with  appellee  Susan  Z.  Johnston 
in  consideration  that  she  would  pay  the  premium,  that  if  he 
could  not  sell  the  same  within  sixty  days  for  enough  to  pay 
off  the  claim  of  appellee  Macke,  and  the  amount  paid  by  her, 
the  policy  should  be  hers  and  he  would  transfer  the  same  to 
her,  subject  to  the  lien  of  appellee  Macke,  in  which  event  she 
was  to  pay  on  the  indebtedness  of  said  William  A.  Johnston 
the  further  sum  of  $363  out  of  said  policy  when  collected; 
that  on  September  3,  1896,  not  having  been  able  to  sell  said 
policy  for  the  amount  provided  in  said  agreement,  William 
A.  Johnston  assigned  and  transferred  the  same  to  her  in  writ- 
ing, in  all  respects  as  recjuired  by  the  rules  of  the  said  com- 
pany. 

This  evidence  shows  that  the  insurance  policy  was  sold  and 
assigned  to  appellee  Susan  Z.  Johnston  before  the  commence- 
ment of  this  action,  and  also  before  the  rendition  of  the  judg- 
ment which  is  the  foundation  of  this  proceeding.  If  the 
policy  was  owned  by  her  when  this  action  was  commenced 
the  finding  against  appellee  was  clearly  right  under  the  issues. 
It  is  not  alleged  in  the  complaint  that  any  sale  or  assignment 
of  said  insurance  policy  was  made  to  the  appellee  Susan  Z. 
Johnston,  nor  are  any  facts  alleged  showing  that  such  assign- 
ment was  fraudulent  and  void  for  any  reason  as  to  appellant. 
Harris  v.  HowCy  2  Ind.  App.  419.  If  such  facts  had  been 
alleged,  however,  we  could  not  have  disturbed  the  finding 
upon  the  weight  of  the  evidence. 

It  is  contended  by  appellees  that  the  contract  of  insurance 
was  such  thdt,  even  if  it  were  the  property  of  appellee  Wil- 
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liam  A.  Johnston,  it  could  not  be  reached  in  any  way  for  the 
payment  of  appellant's  judgment.  It  is  not  necessary,  how- 
ever, to  determine  this  question,  for  the  reason  that  if  it  could 
be  so  applied  it  had  been  sold  and  assigned  to  another  before 
this  action  was  commenced.     Judgment  affirmed. 


Williams  et  al.  v.  Richards. 

[No.  18,889.    Filed  May  9,  1899.] 

Appeal. — Estoppel. — Acceptance  of  Benefits. — A  party  may  not  accept 
a  benefit  based  on  the  legality  of  an  adjudication,  and  thereafter 
maintain  an  appeal  therefrom,    p.  630, 

Same. — Appointment  of  Receiver  for  Partnership. — Acceptance  of 
Benefits  Accrued  Under  Decree  of  Court. — Waiver  of  Right  of  Ap- 
peal.— A  partnership  was  to  continue  at  the  pleasure  of  the  part- 
ners. The  plaintiff,  one  of  the  partners,  who  by  the  terms  of  the 
articles  of  partnership  had  charge  and  management  of  the  business, 
notified  the  defendants,  the  remaining  members  of  the  firm,  that  a 
continuance  of  the  partnership  was  not  agreeable  to  him,  and  later 
brought  suit  to  declare  the  partnership  dissolved.  An  interlocutory 
order  was  entered  appointing  a  receiver  who  by  order  of  court  was 
directed  to  continue  the  business  as  a  going  concern.  The  final 
decree  of  the  court  declared  the  firm  dissolved,  and  directed  sale 
and  distribution  of  the  property.  After  rendition  of  such  decree  the 
several  partners  accepted  from  the  receiver  certain  shares  of  assets 
giving  receipts  containing  the  recital  **on  account  of  distribu- 
tion as  per  order  of  court."  Defendants  appealed  from  the  decree 
as  an  entirety.  Heldt  that  the  defendants,  by  the  acceptance  of 
their  respective  shares  of  assets,  waived  their  right  to  appeal,  since 
the  money  received  accrued  under  the  decree,  and  not  under  the 
partnership  contract    pp  628 -680. 

From  the  Marion  Superior  Court.     Dismissed. 

F.  WinteVy  for  appellants. 

C.  W.  Smith,  J.  8.  Duncan,  H.  H,  Hombrooky  A.  P. 
Smith,  B.  K,  Elliott  and  W.  F.  Elliott^  for  appellee. 

Baker,  J. — Richards,  Williams,  and  Smith  were  partners 
in  conducting  a  newspaper  business  under  the  name  of  The 
Indianapolis  News  Company.  The  contract  contained  pro- 
visions that  ''the  partnership  shall  exist  so  long  as  its  continu- 
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ance  is  agreeable  to  the  several  partners"  and  that  'TRiehards 
shall  have  charge  and  management  of  the  business  depart- 
ment". Richards  notified  the  others  that  the  continuance  of 
the  partnership  was  not  agreeable  lo  him,  and  later  brought 
this  suit  to  declare  the  firm  dissolved  and  to  wind  up  the 
business.  On  application  of  Richards  an  interlocutory  de- 
cree was  entered  appointing  a  receiver  "to  take  forthwith  into 
his  possession  all  and  singular  the  assets  of  every  nature  and 
description  belonging  to  said  firm^  as  well  also  the  business  of 
said  partnership,  and  the  same  to  hold,  conduct  and  manage 
under  such  orders  as  this  court  may  from  time  to  time  make 
in  this  cause".  The  receiver  was  directed  further  to  continue 
the  business  as  a  going  concern ;  to  familiarize  himself  at  once 
with  the  property,  circulation,  etc.,  so  that  he  might  impart 
just  and  correct  information  to  "persons  desirous  of  or  con- 
templating bidding  at  any  sale  which  may  be  hereafter 
ordered";  and  to  distribute  amongst  the  parties  from  time  to 
time  such  accumulation  of  profits  as  the  parties  might  agree 
could  properly  be  divided,  and  in  case  of  their  failure  to  agree, 
to  report  to  the  court,  whereupon  distribution  would  be  made 
or  withheld  as  the  court  should  order.  The  final  decree  de- 
clared tlie  firm  dissolved,  directed  sale  and  final  distribution 
in  proportions  determined  by  the  court,  and  ordered  that  un- 
til sale  and  confirmation  the  receiver  should  continue  the 
business  in  all  respects  as  required  by  the  interlocutory 
decree. 

Appellee  meets  the  assignment  of  errors  with  a  verified 
answer  in  bar  and  motion  to  dismiss  the  appeal.  From  this 
it  appears,  and  it  is  admitted  by  appellants,  that  since  the 
rendition  of  the  final  decree  the  receiver  has  distributed 
amongst  the  parties  in  the  proportions  fixed  in  the  decree 
over  $16,000,  and  over  $8,000  have  been  distributed  since 
this  record  was  filed;  and  that  each  party  gave  the  receiver 
a  receipt  containing  the  recital  "on  account  of  distribution 
as  per  order  of  court". 

Vol.  152—34 
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A  party  may  not  accept  a  benefit  based  on  the  legality  of 
an  adjudication  and  thereafter  be  heard  to  complain  that  it  is 
erroneous.  Manlove  v.  State,  (Ind.)  53  N.  E.  385;  Sonn- 
tag  V.  Kleey  148  Ind.  636;  McOrew  v.  Orayston,  144  Ind. 
165,  and  cases  cited;  Rouge  v.  Lafargue  Bros.  Co.y  49  La. 
Ann.  998,  22  South.  190;  Carll  v.  Oakley,  97  N.  Y.  633; 
Williams  V.  Williams,  6  N.  Dak  269,  69  K  W.  47;  Cronk- 
kite  V.  Evans,  etc.,  Co.,  6  Kan.  App.  173,  51  Pac.  295;  Cook 
V.  McComb,  98  Wis.  526,  74  X.  W.  353. 

This  appeal  is  from  the  decree  as  an  entirety.  Appellants 
may  not  act  upon  part  and  resist  the  residue.  But  they  con- 
tend that  they  have  not  accepted  any  benefit  that  has  its 
basis  in  the  legality  of  the  decree,  that  what  they  have  ac- 
cepted they  received  as  their  due  under  the  partnership  con- 
tract. By  the  contract  each  party  had  the  right  to  end  the 
partnership  at  will.  After  appellee  notified  appellants  that 
the  partnership  was  no  longer  agreeable  to  him,  appellants 
were  not  entitled  to  a  continuance  of  appellee's  services  in 
managing  the  business  for  their  benefit.  By  the  contract 
appellee  had  the  charge  and  management  of  the  business  de- 
partment of  the  newspaper.  Appellants  had  no  right  to  run 
the  business,  nor  to  have  it  continued  for  them.  After  ap- 
pellee's notice,  appellants'  rights  under  the  contract  were  to 
receive  their  proportionate  share  of  a  distribution  upon  an 
immediate  winding  up  of  the  firm's  affaire.  To  resist  dis- 
solution was  a  violation  of  their  contract.  The  firm's  assets 
were  taken  into  the  custodv  of  the  court.  Bv  virtue  of  the 
court's  decree  the  business  has  been  carried  on,  and  appel- 
lants, while  prosecuting  this  appeal,  have  been  receiving 
moneys  under  the  decree  divided  in  proportions  fixed  by  the 
decree.  These  benefits  accnied  to  appellants,  not  by  the 
contract,  but  by  the  court's  action  upon  their  breach  of  the 
contract.     Appeal  dismissed. 
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The  Pennsylvania  Company  v.  Ebaugh.     ]g  gj 

[Na  18,88a    FUed  l£ay  10, 1899.]  IM  6^ 

166    181 

Appsal  and  Ebbor.  —  Record.-^ Instructions, — Instructions  made  l&i  531 

part  of  the  record  by  order  of  court  and  fully  set  out  in  the  order  _^ 

are  properly  in  the  record  on  appeal,    p.  6SS,  jlflo  ^| 

New  tKUkJL, —Instructions. — Assignment  of  Error, — ^An  assignment  fo^  ^ 

in  a  motion  for  a  new  trial  for  "error  of  the  court  in  refusing  to  i^  lOl 

give  to  the  jury  each  of  the  instructions,  severally  asked,  num-  |}^  ^| 

bered  one,  two,  three,"  and  for  "error  of  the  court  in  giving  to  the  ^^^   531 

jury  each  of  the  instructions  given  by  the  court  numbered  one,  nee   e72 
two,  three,"  is  sufficient  to  challenge  each  instruction  of  each  set 
of  instructions,    p.  633. 

Master  and  Bwkv mxt.— Knowledge  of  Danger. — Assumption  of  Bisk. 
— An  employe  assumes  not  only  the  ordinary  dangers  of  his  employ- 
ment which  are  known  to  him,  but  also  such  as  by  the  exercise  of 
ordinary  diligence  would  have  been  known  to  him.    pp.  SSS^SSB, 

From  the  Marion  Circuit  Court     Reversed. 

Samuel  0.  Pickens,  for  appellant. 
William  V.  Rookery  for  appellee. 

Hadley,  J. — Appellee  brought  this  action  against  appel- 
lant to  recover  damages  for  the  loss  of  an  arm  which  resulted 
from  injuries  received  while  attempting  to  couple  cars  whilo 
in  the  service  of  appellant  as  a  brakeman  on  one  of  its  freight 
trains.  The  complaint  is  in  three  paragraphs.  A  demurrer 
to  each  was  overruled.  Answer  in  general  denial.  Verdict 
and  judgment  for  appellee.  Error  is  assigned  upon  the 
overruling  of  the  demurrer?*  to  the  complaint;  in  overruling 
appellant's  motion  for  judgment  upon  answers  to  interroga- 
tories, notwithstanding  the  general  verdict;  and  in  overruling 
appellant's  motion  for  a  new  trial. 

The  negligence  charged  in  the  first  paragraph  relates  to 
the  order  of  the  conductor  to  the  plaintiff  to  couple  two  cars 
of  different  construction, — the  draw-bars  of  one  being  higher 
than  the  draw-bars  of  the  other,  and  the  deadwoods  so  negli- 
gently constructed  and  maintained  that  the  cars  were  but 
eight  inches  apart   when  the  deadwoods  collided, — ^which 
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conditions  were  known  to  the  defendant,  and  unknown  to  the 
plaintiff,  and  on  account  of  which  conditions  the  plain- 
tiff, in  attempting  to  couple  said  two  cars,  was  caught 
between  them,  held  fast,  and  injured.  The  second,  in  addi- 
tion, alleged  that  the  north  rail  of  the  track  where  the  plain- 
tiff was  ordered  to  make  the  coupling  had  a  strong,  sharp 
splinter  of  iron  protruding  therefrom,  and  that,  when  the 
plaintiff  stepped  in  to  make  the  coupling,  said  splinter  pene- 
trated his  shoe  and  held  him  fast,  whereby  he  was  injured. 
The  third  charges  that  the  night  was  very  dark,  and  the 
plaintiff,  acting  under  the  rules  and  regulations  of  the  com- 
pany, and  orders  of  the  conductor,  took  his  station  at  the 
standing  car,  and  signaled  for  the  backing  and  slowing  up  of 
the  train,  but,  instead  of  coming  back  slowly,  the  conductor 
negligently  cut  two  cars  from  the  rear  of  the  backing  train, 
that,  unrestrained,  rushed  violently  and  unexpectedly  upon 
and  injured  him. 

Appellant  requested  the  court  to  charge  the  jury  that  if 
they  found  the  plaintitf  was  injured  solely  by  the  negligence 
of  the  conductor  of  the  train,  and  that  the  defendant  was  free 
from  fault  in  employing  said  conductor,  or  in  retaining  him 
in  its  service,  such  injury  was  the  result  of  the  negligence  of 
a  co-employe,  and  that  they  should  find  for  the  defendant. 
Appellant's  counsel  says  in  his  brief:  "The  overruling  of 
the  demurrer  to  each  paragraph  of  the  complaint,  and  the 
refusal  to  give  said  instruction  to  the  jury,  present  the  ques- 
tion of  the  validity  of  the  Employers'  Liability  Act.'*  No 
objection  is  made  to  either  paragraph  of  the  complaint^  nor 
to  the  refusal  of  the  court  to  give  said  instruction  number 
twenty,  further  than  that  the  act  of  1893  (Acts  1893,  p.  294, 
section  7083  Bums  1894),  upon  which  it  is  claimed  they  rest, 
is  obnoxious  to  the  Constitution.  Since  the  brief  was  writ- 
ten, this  court  has  decided  the  question  here  propounded 
adversely  to  the  position  assumed  by  the  appellant.  PitU- 
hurghy  eic.^  R.  Co,  v.  Montgomery y  ante^  1;  Pittsburgh^  cfc., 
R.  Co.  V.  Hosea,  ante,  412. 
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The  correctness  of  certain  instructions  given  and  refused 
is  challenged  by  appellant's  motion  for  a  new  trial.  Appel- 
lee submits  that  the  instructions  given  and  refused  are  not 
properly  in  the  record,  because  no  filing  of  the  same  is  dis- 
closed. Both  sets  are  made  part  of  the  record  by  order  of 
court,  and  both  are  fully  set  out  in  the  order.  This  brings 
them  properly  into  the  record.  Close  v.  Pittsburghy  etc.y  R. 
Co.,  150  Indl  560. 

Appellee  also  contends  that  neither  the  instructions  given 
nor  those  refused  are  in  the  record  so  as  to  question  them 
severally.  The  alleged  error  is  stated  in  the  motion  for  a 
new  trial  as  follows:  For  "error  of  the  court  in  refusing  to 
give  to  the  jury  each  of  the  instructions  severally  asked, 
numbered  one,  two,  three,"  etc.  For  "error  of  the  court  in 
giving  to  the  jury  each  of  the  instructions  given  by  the  court 
numbered  one,  two,  three,"  etc.  "Each''  is  a  word  of  dis- 
tribution,—  implies  severalty, — ^and  the  assignment  is  suffi- 
cient to  challenge  each  instruction  of  each  set.  Terre  Haute, 
etc.,  R.  Co.  v.  McCorkle,  140  Ind.  613. 

Instruction  nineteen  given  by  the  court  is  as  follows: 
**(19)  If  you  find  from  a  fair  preponderance  of  the  evidence 
tliat  plaintiff,  without  any  fault  or  negligence  on  his  part, 
while  exercising  due  care,  sustained  the  injury  complained 
of,  by  reason  of  the  roadbed  at  the  point  where  he  was  work- 
ing being  out  of  repair,  as  charged  in  the  complaint,  and 
that  such  condition  was  unknown  to  the  plaintiff,  and  that 
such  condition  was  known  to  the  defendant,  or  had  so  long 
continued  or  was  of  such  a  nature  that  it  would  have  been 
known  to  the  defendant  by  the  exercise  of  ordinary  diligence 
on  the  part  of  the  defendant,  so  as  to  have  avoided  said 
injury,  then  your  verdict  should  be  for  the  plaintiff."  The 
defendant  requested,  and  the  court  refutJed  to  give,  the 
following:  "(5)  The  court  instructs  you  further,  as  a  mat- 
ter of  law,  that  an  employe  of  a  railroad  company  cannot 
recover  from  the  company  for  an  injury  suffered  in  the 
course  of  the  business  in  which  he  is  employed,  from  defect- 
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ive  machinery  used  therein,  or  from  the  dangerous  condition 
of  the  track,  after  he  has  knowledge  of  such  defective  or 
dangerous  condition,  or  by  the  exercise  of  ordinary  care 
might  have  had  knowledge  of  such  defective  or  dangerous 
condition."  The  objection  urged  against  instruction  nine- 
teen is  that  it  limited  the  plaintiff's  assumption  of  risk  to  the 
defects  in  the  roadbed  of  which  he  had  actual  knowledge. 
It  is  a  rule  of  universal  acceptance  by  the  courts  of  this  coun- 
try that  an  employe  assumes  all  the  ordinary  dangers  of  his 
employment,  which  are  known  to  him,  or  which  by  the 
exercise  of  ordinary  diligence  would  havo  been  known  to 
him.  It  is  alike  the  duty  of  the  employer  and  employe  to  be 
diligent  in  the  discharge  of  their  reciprocal  duties,  for  the 
avoidance  of  personal  injury  to  the  latter;  and  both  are 
alike  bound  to  know,  and  will  be  chargeable  as  knowing,  all 
facts  and  conditions  that  a  person  of  ordinary  caution  and 
prudence,  in  a  like  situation,  would  have  discovered. 
Neither  may  close  his  eyes  nor  carelessly  neglect  observa- 
tion and  inquiry  for  the  safety  of  the  employe,  and  find  im- 
munity on  the  ground  that  he  did  not  have  actual  knowl- 
edge of  the  danger.  In  such  cases  constructive  knowledge 
has  the  same  force  and  effect  as  actual  knowledge.  Reitman 
V.  StoUey  120  Ind.  314;  Indiana,  etc.,  R.  Co.  v.  Daily ,  110 
Ind.  76;  Lamotte  v.  Boyce,  105  Mich.  646,  68  N.  W.  517; 
Barnard  v.  Schrafft,  168  Mass.  211,  46  N.  E.  621;  Stuhhs  v. 
Atlanta,  etc.,  Mills,  92  Ga.  495,  17  S.  E.  746.  It  is  a  famil- 
iar iiile  that  a  party  is  entitled  to  have  the  jury  instructed  in 
the  law  as  applicable  to  all  material  questions  of  fact  involved 
in  the  case  and  to  have  the  law  applicable  thereto  clearly,  cor- 
rectly, and  fully  stated;  and  if  a  court  proceeds  on  his  own 
motion,  and  employs  his  own  language  in  the  performance 
of  this  duty,  he  must  state  the  law  correctly  and  fully  upon 
all  questions  of  fact  in  evidence  to  which  he  directs  the  jury's 
attention;  and,  if  he  has  overlooked  any  material  question 
of  fact  to  which  evidence  has  been  adduced,  either  party  so 
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desiring  may  tender  and  request  the  giving  of  an  instruction 
covering  the  omitted  fact;  and  if  the  instruction  so  re- 
quested is  pertinent,  and  correctly  states  the  law,  and  is 
tendered  at  the  proper  time,  it  is  the  duty  of  the  court  to  sub- 
mit it  to  the  jury.  Whether  appellee  had  had  such  reasona- 
ble opportunity  to  know  the  defective  condition  of  appellant's 
roadbed  at  the  place  of  injury,  as  that  a  person  of  ordinary 
diligence  and  regard  for  his  own  safety  would  have  taken 
notice  of,  ^\^s  a  material  fact  not  covered  bv  instruction  nine- 
teen  given  by  the  court,  and  is  covered,  and  the  law  correct- 
ly stated,  in  number  five  requested  by  appellant,  and  refused. 
Consolidated  Stone  Co.  v.  Summity  ante^  297.  In  this  case  it 
is  said:  "To  sustain  such  allegations,  however,  the  evidence 
must  show  that  the  employe  not  only  had  no  knowledge  of 
the  defect,  but  could  not  have  known  the  same  by  the  exer- 
cise of  ordinary  care." 

For  error  of  the  court  in  giving  to  the  jury  instruction 
nineteen  and  refusing  number  five,  requested  by  appellant, 
the  judgment  must  be  reversed.  As  the  question  upon  the 
overruling  of  appellant's  motion  for  judgment  upon  the 
answers  to  interrogatories,  notwithstanding  the  general  ver- 
dict, is  not  likely  to  arise  upon  a  retrial  of  the  cause,  we  deem 
it  unnecessary  to  review  it 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  grant  a  new  trial. 


The  Alexandria  Gas  Company  v.  Irish, 

ADMINISTATOR,  ET   AL.  168   686 
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[No.  18,641.     Filed  May  11,  1899.]  f^'^ 

Receiv^bs. — AppointTMnt — Notice. — Fraudulent  Conveyances. — The  'f^®  ^ 
court  has  no  jurisdiction  to  appoint  a  receiver  in  an  action  to    '{yf    ^ 
set  aside  a  conveyance  as  fraudulent,  and  for  the  appointment  of 
a  receiver,  without  notice,  and  before  summons  is  issued  on  such 
complaint. 

From  the  Madison  Circuit  Court.     Reversed, 
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M,  A.  Chipmarty  E.  E.  Hendee,  and  8,  M.  Keltnerj  for 
appellant. 

Bagoty  Ellison  &  Bagoty  for  appellees. 

Monks,  C.  J. — ^This  is  an  appeal  from  an  interlocutory 
order  appointing  a  receiver.  It  appears  from  the  record  that 
appellee  on  May  17,  1898,  filed  a  complaint  in  the  office  of 
the  clerk  of  the  court  below  to  set  aside  certain  transfers  of 
property  made  by  the  Alexandria  Mining  &  Exploring  Com- 
pany to  appellant,  upon  the  ground  that  said  transfers  were 
fraudulent,  and  made  by  said  Alexandria  Mining  &  Explor- 
ing Company  to  appellant,  with  the  fraudulent  intent  and 
purpose  to  cheat,  hinder,  and  delay  appellees  in  the  collection 
of  certain  judgments  theretofore  recovered  by  them  against 
the  Alexandria  Mining  &  Exploring  Company.  Said  com- 
plaint, which  was  verified,  also  set  forth  causes  for  the 
appointment  of  a  receiver  without  notice.  The  appointment 
of  a  receiver  was  ancillary  to  the  main  action.  The  Alexan- 
dria Mining  &  Exploring  Company  was  in  the  hands  of  a 
receiver,  but  neither  said  company  nor  the  receiver  was  made 
a  party  to  said  complaint.  On  the  same  day  that  the  com- 
plaint was  filed,  the  court  below,  upon  the  verified  complaint, 
and  without  any  notice  whatever  to  appellant,  appointed  a 
receiver  to  take  possession  of  appellant's  property.  No  sum- 
mons was  issued  by  the  clerk  of  the  court  below,  nor  did 
appellees  request  the  clerk  to  issue  any  summons  on  said 
complaint,  until  the  21st  day  of  May,  1898,  when  a  summons 
was,  for  the  first  time,  issued  against  appellant  At  the  first 
opportunity,  on  May  19,  1898,  appellant  objected  to  said 
appointment  of  said  receiver,  which  objection  was  overruled 
by  the  court. 

The  question  presented  is  whether  the  court  had  jurisdic- 
tion to  appoint  a  receiver  without  notice,  before  a  summons 
had  been  issued  on  said  complaint  against  appellant.  It  is 
settled  law  in  this  State  that  in  an  action  like  this  the  court 
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has  jurisdiction  to  appoint  a  receiver  only  after  the  com- 
mencement of  an  action,  and  while  it  is  pending.  State  v. 
Union  Nat.  Banky  etc,  145  Ind.  537,  545,  549;  Presley  v. 
Harrison,  102  Ind.  14;  20  Am.  &  Eng.  Enc.  of  Law,  17,  24, 
30,  87.  The  process  must  be  delivered  to  the  officer  author- 
ized to  sen'e  it  before  the  action  is  deemed  commenced. 
Section  316  Bums  1894,  section.  314  Homer  1897;  Coffey 
V.  MyerSy  84  Ind.  105,  106,  and  cases  cited;  School  Town- 
ship V.  Hay^  74  Ind.  127;  Fordice  v.  Hardesty,  36  Ind.  23; 
Temple  v.  Irvin,  34  Ind.  412. 

The  interlocutory  order  appointing  a  receiver  having  been 
made  before  the  action  was  commenced,  the  court  had  no 
jurisdiction.  Said  interlocutory  order  therefore  must  be, 
and  is,  reversed. 
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Hatfield  et  al  v.  Cumminqs,  Receiveb. 

[No.  18,579.    Filed  May  12,  1809.]  m  St5 

ApPBAii  AND  Ebror. — Lato  of  Case. — A  decision  of  the  Supreme 
Court  that  a  complaint  is  sufficient  is  conclusive  upon  all  questions 
relating  to  suoh  pleading  in  a  subsequent  appeal,    pp.  SS8,  539. 

JunaiCENT. — Motion  in  Arrest. — Sufficiency. — A  motion  in  arrest  of 
judgment  on  the  gromid  that  the  complaint  had  been  changed  in  a 
material  part  without  leave  of  the  court  after  the  cause  had  been 
reversed  by  the  Supreme  Court  is  properly  overruled,  where  it  does 
not  appear  when  or  by  whom  the  alteration  was  made,  or  at  what 
time  it  was  discovered,    p.  639. 

BxcBiVERS. — Appointment. — Collateral  Attack. — Building  and  Loan 
Associations. — A  stockholder  in  a  building  and  loan  association 
cannot  attack  the  proceedings  and  order  of  the  court  appointing  a 
receiver  of  such  association  iii  a  proceeding  by  the  receiver  to  fore- 
close a  mortgage  against  him.    p.  640. 

Appeal  and  Error. — Conclusions  of  Law. — Joint  Exception. — An 
exception  taken  by  all  of  the  defendants,  jointly,  to  all  of  the  con- 
clusions of  law,  is  not  available  on  appeal  unless  it  is  well  taken  as 
to  all  of  the  defendants,  nor  unless  all  of  the  conclusions  are  erro- 
neous,   p.  641. 

Sams. — Evidence. — Special  Finding. — A  special  finding  is  entitled  to 
the  same  consideration  as  a  general  finding  or  a  verdict,  and  cannot 
be  set  aside  on  appeal  if  there  is  any  evidence  sustaining  it.  p.  5/^2. 
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From  the  Wabash  Circuit  Court.     Affirmed. 

J.  T,  Alexander,  Kenner  &  Lesh  and  J.  M.  Hatfield,  for 
appellant. 

Whitelock  &  Cook  and  Slick  &  Hunter y  for  appellee. 

DowuNG,  J. — This  is  the  second  time  this  case  has  come 
before  this  court  on  appeal.  140  Ind.  647.  The  suit  was 
brought  by  the  appellee,  as  receiver,  to  enforce  the  collection 
of  a  note  executed  bv  James  M.  Hatfield,  one  of  the  appel- 
lants, and  to  foreclose  two  mortgages,  given  by  Hatfield  and 
his  wife,  to  secure  the  payment  of  the  said  note  and  another 
debt.  On  the  former  appeal,  the  judgment  of  the  trial 
court  was  reversed  for  error  in  sustaining  a  demurrer  to  the 
third  paragraph  of  the  answer  of  James  M.  Hatfield.  After- 
wards, in  the  Wabash  Circuit  Court,  to  which  the  case  had 
been  sent  on  a  change  of  venue,  the  issues  were  made  up, 
and  upon  the  trial  of  the  cause  and  a  special  finding  therein, 
judgment  was  rendered  in  favor  of  appellee.  Errors  are 
assigned  as  follows: 

1.  The  complaint  does  not  state  facts  sufiicient  to  consti- 
tute a  cause  of  action. 

2.  The  court  erred  in  overruling  appellant's  motion  in 
arrest  of  judgment. 

8.  The  court  erred  in  sustaining  appellee's  motion  to 
strike  out  part  of  appellant's  motion  in  arrest  of  judgment 

4.  The  court  erred  in  overruling  the  demurrer  of  James 
M.  and  Thursy  J.  Hatfield  to  the  second  paragraph  of  the 
reply,  to  the  joint  answer  of  the  Hatfields,  and  the  Hunting- 
ton City  Building  and  Loan  Association. 

5.  The  court  erred  in  its  conclusions  of  law. 

6.  The  court  erred  in  overruling  appellant's  motion  for 
a  new  trial. 

Upon  the  first  error  assigned,  we  are  askod  to  reexamine 
the  complaint.  On  the  former  appeal,  this  court  held  the 
complaint  sufiicient,  and  that  ruling  is  conclusive  upon 
all  questions  relating  to  that  pleading.     Hatfield  v.  Cuwr 
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minggj  Rec.j  140  Ind.  547.  The  rule  is  thus  stated  in  El- 
liott's App.  Proc.jSection  578:  "It  is  a  firmly  settled  principle 
that  the  decisions  of  the  appellate  tribunal  constitute  the  law 
of  the  case  upon  all  the  points  in  judgment,  no  matter  at 
what  stage  of  the  proceedings  they  arise,  or  in  what  mode 
they  are  presented.  This  rule  is  not  one  springing  from  the 
doctrine  of  stare  decisis^  but  it  is  one  founded  upon  the 
same  principle  on  which  rests  the  doctrine  of  res  adjudicata. 
Questions  before  the  court  for  decision,  and  by  the  court  de- 
cided as  essential  to  a  final  judgment,  are  conclusively  and 
finally  adjudicated.  The  law  as  declared  can  not  be  changed 
upon  a  second  or  subsequent  appeal."  See,  also,  Boardy 
etc.y  V.  Bonebrake^  146  Ind.  311;  James  v.  Lake  Erie^  etc.y 
R,  Co.j  148  Ind.  615;  JeffersonvilUy  etc.j  Co.  v.  Ritery  146 
Ind.  521. 

The  motion  in  arrest  of  judgment  was  not  made  until  after 
the  motion  for  a  new  trial,  but  it  is  next  in  order  in  the  as- 
signment of  errors.  The  sole  ground  of  the  motion  was  the 
statement  of  the  appellant,  James  M.  Hatfield,  verified  by 
his  affidavit,  that  the  complaint  had  been  changed  in  a  ma- 
terial part,  without  the  leave  of  the  court,  after  the  judgment 
in  this  cayse  was  reversed  by  the  Supreme  Court.  It  was 
not  shown  when  such  change  was  made,  by  whom  it  was 
made,  or  at  what  time  the  alteration  was  discovered.  For  all 
that  appears,  appellants  knew  that  the  amendment  was  made, 
if  there  was  such  an  amendment,  before  they  went  to  trial. 
The  motion  was  destitute  of  merit,  and  was  properly  over- 
ruled. For  the  same  reasons,  the  court  was  fully  justified  in 
striking  out  the  affidavit  of  Hatfield,  filed  in  suj^ort  of  the 
motion. 

Appellants  also  contend  that  the  second  paragraph  of  the 
reply  to  the  joint  answer  of  the  Hatfields  and  the  Huntington 
City  Building,  Loan  and  Savings  Association  was  not  suffi- 
cient to  avoid  said  answer,  and  that  the  demurrer  thereto 
should  have  been  overruled.  This  paragraph  of  the  reply 
sets  out  in  detail  the  bringing  of  the  suit  by  one  Harvey  C. 
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Black  for  the  appointment  of  a  receiver  of  the  lime  City 
Building,  Loan  and  Savings  Association,  and  the  subsequent 
proceedings  therein^  including  the  appointment  of  a  receiver, 
and  the  entering  of  a  judgment  authorizing  said  receiver  to 
bring  suits,  to  collect  all  moneys  due  to  said  association,  and 
to  perform  various  other  duties.  It  also  avers  that  at  the 
time  of  these  proceedings  James  M.  Hatfield  and  Thursy  J. 
Hatfield  were  stockholders  and  members  of  the  said  Associa- 
tion, and  that  James  M.  Hatfield  was  a  party  to  the  said  suit, 
and  set  up  the  same  matters  therein  by  way  of  defense  to  the 
same,  as  are  set  up  by  him  and  his  codefendants  in  the  pres- 
ent action.  The  reply  contains  many  other  allegations  con- 
cerning the  suit  in  which  the  receiver  was  appointed,  but 
those  mentioned  here  are  sufficient  to  indicate  its  character 
and  scope.  In  our  opinion,  the  second  paragraph  of  the  re- 
ply was  good.  The  Hatfields,  as  members  and  stockholders 
of  the  Lime  City  Building,  Loan  and  Savings  Association, 
were  bound  by  the  judgment  of  the  court  appointing  a 
receiver  for  that  corporation.  Hatfield  v.  Cummings^  anUy 
280. 

The  demurrer  to  the  second  paragraph  of  the  reply  to  the 
joint  answer  of  the  Hatfields  and  the  Huntington  City  Build- 
ing, Loan  and  Savings  Association  was  properly  overruled. 

Appellants  next  question  the  correctness  of  the  conclusions 
of  law  upon  the  special  finding  of  facts.  These  conclusions 
are  as  follows: 

^^First.  That  the  defendants,  Hatfields,  being  members 
and  stockholders  in  the  said  Lime  City  Building,  Loan  and 
Savings  Association  at  the  time  the  order  appointing  the 
plaintiff  receiver  of  said  association  was  entered,  and  at  the 
time  of  rendering  final  judgment  so  commenced  and  prose- 
cuted by  said  Harvey  C.  Black,  are  bound  thereby,  as  if  they 
had  each  been,  and  continued  until  its  final  determination  to 
be  parties  defendant  in  that  suit." 

*^8econd.  That  as  to  the  defendant,  the  Huntington  City 
Building,  Loan  and  Savings  Association,  it  can  attack  the 
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order  and  judgment  of  the  Huntington  Circuit  Court  ap- 
pointing the  plaintiff  receiver  by  a  direct  proceeding  for  that 
purpose  only,  and  cannot  question  them  or  have  them  re- 
viewed in  this  action;  and  that  said  defendant  has  no  interest 
in  the  land  involved  herein  other  than  that  arising  under  its 
purchase  upon  the  foreclosing  decree  as  set  out  in  tlie  fifth 
finding  of  facts  herein,  and  that  its  interest  is  subsequent  and 
junior  to  the  lien  of  the  plaintiff." 

*"Third.  That  the  plaintiff,  Luther  Cummings,  receiver 
of  the  Lime  City  Building,  Loan  and  Savings  Association,  is 
entitled  to  a  judgment  against  said  defendant,  James  M. 
TTatfield,  upon  the  notes  and  mortgages  in  this  action,  in  the 
sum  of  $2,510.11,  principal  and  interest,  and  $550  attor- 
ney's fees,  making  in  all  $3,069.11,  without  relief  from 
valuation  or  appraisement  laws." 

^^Fourth,  That  said  plaintiff  is  entitled  to  a  decree  fore- 
closing the  mortgages  in  this  cause,  and  an  order  for  the  sale 
of  the  real  estate  described  in  the  said  mortgages,  and  in  the 
finding  as  aforesaid,  to  satisfy  said  judgment  as  against  all 
the  defendants  in  this  action." 

The  exception  to  the  foregoing  conclusions  of  law  was 
taken  and  entered  in  these  words:  "To  which  conclusions  of 
law  all  of  the  defendants  except." 

The  exception  having  been  taken  by  all  the  defendants, 
jointly,  to  all  the  conclusions  in  gross,  it  cannot  avail  the 
appellants  unless  it  is  well  taken  as  to  all  of  them,  nor  unless 
all  of  the  conclusions  are  erroneous.  Saunders,  Treas,,  v. 
Montgomery,  143  Ind.  185;  Clause,  etc,  Co.  v.  Chicago,  etc.. 
Bank,  145  Ind.  682;  Earhart  v.  Farmers  Creamery,  148 
Ind.  79;  Royse  v.  Bourne,  149  Ind.  187,  190;  Cincinnati, 
etc.,  E.  Co.  V.  Cregor,  150  Ind.  625;  Elliott's  App.  Proc., 
section  401. 

It  is  impossible  to  determine  from  the  confused  and 
obscure  statements  of  appellants'  brief  which  of  the  conclu- 
sions are  objected  to,  or  for  what  reason  they  are  supposed 
to  be  erroneous.     It  is  asserted  that  "in  the  findings  of  fact 


542  SUPREME  COURT  OF  INDIANA, 


Hatfield  v.  Cummings,  Rec 


there  is  no  authority  found  from  the  court  to  the  receiver  to 
sue  in  his  own  name;"  that  "it  is  not  shown  that  the  legal 
title  to  the  corporate  assets  has  been  assigned  to  the  appellee." 
Again,  it  is  said  that,  "A  second  defect  in  the  findings  of  fact 
is  that  neither  the  receiver  nor  the  court  had  determined 
upon  the  validity  of  any  claim  against  the  association,  or  the 
receiver  before  this  suit  was  commenced."  Then  the  va- 
lidity of  the  judgment  in  the  case  of  Black  v.  The  Lime  City 
Building,  Loan  and  Savings  Assn.,  is  discussed,  and  other 
matters  equally  irrelevant  are  brought  into  the  argument. 

It  is  evident  that  none  of  these  objections  is  sufficient  to 
overthrow  the  conclusions  of  law.  It  is  clear,  also,  that  they 
do  not  apply  to  all  of  the  conclusions.  It  cannot  be  main- 
tained that  the  second  conclusion  is  erroneous  as  to  the 
Hatfields,  and  prejudicial  to  them,  or  that  the  third  is  erro- 
neous as  to  the  Huntington  City  Building,  Loan  and  Savings 
Association. 

The  last  error  assigned  and  discussed  is  the  decision  of  the 
court  overruling  the  motion  for  a  new  trial. 

The  reasons  for  this  motion,  insisted  upon  in  appellants* 
briefs,  are  that  the  special  findings  are  not  sustained  by  suffi- 
cient evidence;  that  the  decision  of  the  court  is  contrary  to 
law;  and  that  the  court  failed  to  find  certain  facts  which  ap- 
pellants think  should  have  been  found. 

A  special  finding  is  entitled  to  the  same  consideration  as  a 
general  finding  or  a  verdict.  It  cannot  be  set  aside  if  there 
is  any  evidence  sustaining  it.  Robinson  v.  Hathaway y  150 
Ind.  679. 

We  have  read  the  evidence  with  the  utmost  care,  and  are 
satisfied  that  it  sustains  the  findings  of  the  court  in  every 
particular,  and  that  there  is  no  ground  for  the  claim  of  the 
appellants  that  the  facts  stated  in  their  motion  for  a  new 
trial  should  also  have  been  found.  Moreover,  we  are  con- 
vinced that  the  merits  of  the  case  were  fairly  tried  and  deter- 
mined in  the  court  below,  and  that  a  just  conclusion  wa« 
reached.     The  judgment  is  affirmed. 
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Boyd  v.  Brazil  Block  Coal  Company. 

[No.  18.556.    Filed  Mareh  11.  1898.] 

Supreme  CoxrRT.—Juriadiction.— Cause  Will  Not  he  Transferred 
from  Appellate  to  Supreme  Court  at  Instance  of  an  Amicus  Curiae, 
— The  question  of  the  constitutionality  of  a  statute  is  not  ''  duly 
presented  "  within  the  meaning  of  section  1386  Bums  1804,  so  as  to 
give  jurisdiction  to  the  Supreme  Court  and  require  a  cause  to  be 
transferred  from  the  Appellate  Court,  where  the  question  of  con- 
stitutionality is  not  raised  except  in  a  brief  on  appeal  filed  by  an 
amicus  curiae. 

From  the  Clay  Circuit  Court.  Transferred' to  the  Appeir 
late  Court. 

8.  D.  Coffey  and  Albert  Payne^  for  appellant 
Qeo.  A,  K nighty  for  appellee. 

Howard,  C.  J. — This  is  an  action  for  damages  for  the 
death  of  appellant's  intestate.  The  damages  claimed  are 
$3,000)  and  the  jurisdiction  is  in  the  Appellate  Court,  unless 
the  constitutionality  of  a  statute  '^is  in  question  and  such 
question  is  duly  presented."  Section  1336  Burns  1894, 
Acts  1893  p.  29.  No  question  as  to  the  constitutional- 
ity of  the  statute  referred  to  (section  7473  Bums  1894)  is 
presented  by  any  pleading,  either  in  the  trial  court  or  on 
the  appeal.  Neither  is  it  raised  in  the  briefs  of  counsel, 
either  for  the  appellant  or  for  the  appellee.  Mr.  Lucius  C* 
Embree,  as  amicus  curiaSy  has,  however,  filed  a  brief  in  the 
cause,  giving  as  a  reason  for  his  appearance  that  a  question 
involved  in  this  appeal  had  been  raised  in  a  case  in  the  Gib- 
son Circuit  Court,  and  in  the  brief  so  filed  he  argues  that  the 
statute  cited  is  unconstitutional.  We  do  not  think  a  ques- 
tion "is  duly  presented"  when  so  raised  in  the  brief  of  an  ami- 
cus curiae.  In  the  trial  court  the  amicus  curias  could  not 
have  excepted  to  the  ruling  of  the  court.  Campbell  v.  Swctseyy 
12  Tnd.  70;  Hust  v.  Conriy  12  Ind.  257;  Knight  v.  Low,  15 
Ind.  374.     In  this  court  he  could  not  file  a  petition  for  a 
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rehearing.  Parker  v.  Statey  133  Ind.  178.  Still  less  could 
he,  by  the  mere  filing  of  a  brief,  raise  an  issue  not  raised  by 
the  parties  themselves.  An  amicus  curiae  is  heard  only  by 
leave,  and  for  the  assistance  of  the  court  in  matters  presented 
by  the  parties  to  the  action.  Ue  has  no  control  of  a  case, 
whether  on  trial  or  on  appeal,  and  has  no  right  to  institute 
any  proceedings  therein,  or  to  cause  the  case  to  be  brought 
from  one  court  to  another.  2  Enc.  PI.  &  Prac,  758,  759. 
See,  also.  City  of  Charleston  v.  Cadle^  167  HI.  647,  49  N.  E. 
192,  and  Nauer  v.  Thomas^  13  Allen,  572.  The  constitu- 
tionality of  the  statute  in  question  not  being  duly  presented, 
the  jurisdiction  of  this  appeal  is  in  the  Appellate  Court;  nor 
can  the  question  be  hereafter  raised  in  the  case,  so  as  to  give 
jurisdiction  to  this  court.  Lewis  v.  Albertsoriy  post,  693. 
Transferred  to  Appellate  Court. 


Bane  v.  Keefer  et  al. 

[No.  18,d92.    Filed  May  16, 1899.] 

Appeal  and  Error. — Directing  Verdict — New  Trial. — ^An  alleged 
error  of  the  court  in  directing  a  verdict  must  be  presented  by  mo- 
tion for  a  new  trial  and  error  assigned  in  this  court  on  such  ruling. 
pp.  647,  64S. 

Same.— IHVccfiwf^  Verdict.— Review.Svidence  Not  in  Record.— The 
Supreme  Court  will  not  review  the  action  of  the  trial  court  in  direct- 
ing a  verdict  where  the  evidence  is  not  in  the  record,    p.  548. 

Special  Verdict. — Failure  to  Sitstain  Material  Averments  of  Com- 
p/atn^.— Plaintiff  was  employed  to  assist  in  blasting  and  removing 
stone  and  other  debris  from  a  sewer,  and  was  injured  by  an  explo- 
sion caused  by  striking  his  pick  against  an  unexploded  charge  of 
dynamite.    The  negligence  charged  in  the  complaint  was  that  de- 
fendant in  blasting  driUed  numerous  holes  in  the  stone,  loaded 
them  with  dynamite,  and  discharged  them  at  the  same  time,  instead 
of  discharging  one  at  a  time,  causing  portions  of  the  dynamite  to 
remain  in  the  holes  unexploded,  and  rendering  the  place  dangerous. 
The  special  verdict  found  that  plaintiff  knew  that  dynamite  was 
used  in  such  blasting,  and  on  a  number  of  occasions  dug  out  unex- 
ploded loads  of  dynamite  along  the  line  of  the  sewer;  that  the  work 
of  removing  stone  from  the  sewer  after  blasts  had  been  made  was 
dangerous  and  hazardous,  and  such  danger  was  apparent  to  a  man 
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of  ordinary  intelligenoe;  that  the  method  employed  by  defendant 
for  discharging  the  dynamite  was  the  best  known  for  such  pur- 
poses, and  was  recognized  as  a  proper  and  safe  method.  Held,  that 
the  facts  found  by  the  special  verdict  did  not  entitle  plaintiff  to  a 
judgment  under  his  complaint,    pp.  545-551, 

From  the  Wabash  Circuit  Court.     Affirmed. 

J.  C.  Branyan,  J.  8.  Branyan,  L.  M,  Nindey  TF.  M. 
Ninde,  Wm,  A,  Branyan^  B.  F.  Ibach  and  Alvah  Taylor^  for 
appellant 

Walter  Oldsy  C.  F.  Crifftriy  J.  F.  France^  Z,  T.  Dungan^ 
J.  B.  Kenner  and  U.  8,  Lesh^  for  appellees. 

JoBDAN,  J. — Action  by  appellant  in  the  Huntington  Cir- 
cuit Court  against  appellees,  Henry  Keefer  and  the  city  of 
Huntington,  to  recover  damages  for  personal  injuries  sus- 
tained by  reason  of  an  explosion  of  dynamite  in  the  construc- 
tion of  a  sewer  in  said  city.  The  venue  was  changed  to  the 
Wabash  Circuit  Court,  wherein  a  trial  resulted  in  the  court, 
upon  the  evidence,  directing  the  jury  to  return  a  verdict  in 
favor  of  the  city  of  Huntington,  and  in  giving  judgment  in 
favor  of  the  defendant  Keefer  on  the  special  verdict  returned 
by  the  jury  in  answer  to  interrogatories  submitted  under  the 
statute  of  1895. 

The  second  additional  paragraph  of  the  complaint,  which 
is  the  only  pleading  in  the  nature  of  a  complaint  embraced 
in  the  record,  may  be  said  to  be  repetitious  and  di£Fusive  in 
its  averments  in  respect  to  the  charge  of  negligence.  It  dis- 
closes, however,  among  other  things,  that  the  defendant, 
Keefer  and  one  Hallwood  were  partners,  doing  business  as 
contractors  under  the  firm  name  of  Keefer  &  Hallwood. 
Prior  to  December  4,  1894,  this  firm  entered  into  a  contract 
with  the  city  of  Huntington  for  the  construction  of  a  sewer. 
It  is  averred  that  in  excavating  for  the  sewer  it  was  necessary 
to  remove,  along  the  line  thereof,  "ledges  of  hard  and  flinty 
stone  varying  in  depth  from  one  to  ten  feet."  To  remove 
this  rock  it  was  necessary  to  use  powerful  explosives,  in  the 
Vol.  152—35 
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use  of  which  great  care  was  required;  and  the  substance  used 
for  such  purpose  was  required  to  be  handled  by  persons  who 
were  experts  in  the  use  thereof ,  so  as  to  protect  the  workmen 
engaged  in  the  construction  of  the  sewer.  In  the  blasting 
of  these  ledges  it  is  averred  that  numerous  holes  were  drilled 
in  the  stone,  and  loaded  with  dynamite,  which  was  discharged 
by  means  of  electricity.  It  is  then  averred  **that  the  only 
safe  way  to  discharge  these  holes  was  by  discharging  but  one 
at  a  time,  or  at  least  not  more  than  two,  so  that,  after  the 
electrical  shock,  it  was  easily  and  readily  seen  if  the  same 
were  all  discharged,  as  the  defendants  well  knew;  but  said 
contractors,  or  defendants  aforesaid,  being  inexperienced 
themselves,  and  having  no  expeits  to  attend  to  and  use  the 
dynamite,  loaded  numerous  holes  at  a  time,  and  connected 
these  holes  so  loaded  by  means  of  an  electrical  appliance,  and 
in  this  manner  attempted  to  discharge  these  numerous  holes 
at  one  and  the  same  time  by  means  of  an  electrical  battery; 
that  said  means  of  discharging  the  holes  were  imperfect,  and 
defective,  and  unreliable,  in  this:  that  it  was  not  stire  and 
certain  to  discharge  each  and  every  one  of  the  numerous 
loaded  holes,  and,  owing  to  the  defect  in  not  discharging  all 
of  them,  there  remained,  after  the  application  of  the  electric- 
ity, in  some  holes  undischarged  and  live  dynamite, — ^all  of 
which  was  known  to  the  defendants,  but  was  not  known  to 
the  plaintiff."  It  is  alleged  that  ''the  plaintiff  was  not  an  ex- 
pert  in  the  use  of  dynamite,  and  had  no  knowledge  that 
said  work  of  blasting  was  done  in  such  a  negligent  manner 
and  with  such  imperfect  and  defective  appliances;  nor  was  he 
informed  that  more  than  one  or  two  holes  were  attempted 
to  be  discharged  at  one  time;  neither  did  he  know  that  said 
contractors  were  inexperienced  men  in  such  work,  nor  that 
they  had  employed  no  expert,"  etc.  Prior  to  December  4, 
1894,  it  is  averred  that  plaintiff  was  employed  by  the  defend- 
ant Keefer  to  work  for  him  in  the  construction  of  this  sewer 
to  pick  and  shovel  loose  stones  and  dirt,  and  on  said  day  he 
was  directed  by  the  defendant  to  loosen  stone  and  dirt  in  the 
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sewer  at  a  place  where  said  defendant  had  attempted  to  dis- 
charge a  number  of  holes  at  one  blast  by  means  of  said  de- 
fective appliances;  that  all  of  said  holes  had  not  been  dis- 
charged, and  live  dynamite  was  left  concealed  in  some  of  the 
holes,  which,  however,  was  unknown  to  plaintiff,  that  on 
December  4, 1894,  while  engaged  in  said  work  in  such  unsafe 
and  dangerous  place,  without  having  been  warned  of  such 
hidden  danger,  which  could  have  been  known  by  defendants, 
and  while  in  the  discharge  of  his  duty,  using  due  care  and 
caution,  and  without  any  fault  on  his  part,  while  so  working 
he  struck  with  his  pick  an  undischarged  load  of  dynamite  in 
the  bottom  of  the  sewer,  placed  there  for  the  purpose  afore- 
said, and  which  defendant  had  attempted  to  discharge  in  the 
careless  manner  aforesaid.  In  striking  said  dynamite  with 
his  pick  it  exploded  with  great  force,  and  seriously  injured 
plaintiff,  etc. 

The  theory  upon  which  the  complaint  proceeds,  as  outlined 
by  its  material  facts,  is  to  the  effect  that  the  negligence  upon 
which  the  plaintiff  bases  his  cause  of  action  is  attributable  to 
the  fact  that  more  than  two  of  the  holes  which  had  been 
drilled  in  the  stone  for  the  purpose  of  blasting  were  loaded 
and  attempted  to  be  discharged  at  the  same  time  by  the 
means  of  a  defective  electric  appliance  or  battery;  that,  by 
reason  of  this  unexploded  dynamite  being  left  concealed  in 
some  of  these  holes,  the  place  at  which  plaintiff  was  at  work 
at  the  time  of  the  accident  was  rendered  unsafe,  which  fact 
was  unknown  to  him;  and  that  said  danger  was  incurred  by 
him  when  at  work  in  the  line  of  his  duty,  and  that  he  was 
injured  thereby  as  alleged. 

Considering  the  state  of  the  record  as  it  appears  in  this  ap- 
peal, and  the  assignment  of  errors  thereon,  the  only  question 
presented  for  our  decision  is,  do  the  legitimate  facts  embraced 
in  the  special  verdict  entitle  appellant  to  a  judgment  under 
his  complaint? 

As  heretofore  stated,  the  trial  court  upon  the  evidence,  in- 
Btracted  the  jury  to  return  a  general  verdict  in  favor  of  the 
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defendant,  the  city  of  Huntington.  With  this  instruction  the 
jury  complied.  No  motion  for  a  new  trial  is  set  out  in  the 
record;  neither  is  the  evidence  before  us;  and  the  only  at- 
tempt to  present  for  review  the  action  of  the  court  in  direct- 
ing a  verdict  upon  the  evidence  in  favor  of  the  appellee  the 
city  of  Huntington  is  by  an  assignment  of  error  that  the  court 
erred  in  instructing  the  jury  to  find  a  general  verdict  in  favor 
of  the  city  of  Huntington.  It  is  evident,  therefore,  under 
these  circumstances,  that  no  question  upon  the  merits  of  the 
case,  in  respect  to  the  city  of  Huntington,  is  presented  for 
our  consideration,  and  the  judgment  of  the  court  in  its  favor 
must  be  affirmed.  If  the  trial  court  was  of  the  opinion  that 
the  evidence  was  not  sufficient  to  be  submitted  to  the  jury 
for  it  to  determine  the  question  involved  under  the  issues 
joined  between  the  plaintiff  and  the  city  of  Huntington, 
then,  under  the  rules  as  asserted  and  enforced  by  the  de- 
cisions of  this  court,  it  had  a  right  to  direct  a  verdict  in  favor 
of  the  city,  and  its  action  in  so  doing  ought  to  have  been 
assigned  in  a  proper  motion  as  a  reason  for  a  new  trial.  U 
this  motion  had  been  overruled,  then,  on  appeal  to  this  court, 
error  ought  to  have  been  assigned  on  such  ruling,  and,  in  the 
event  the  evidence  was  in  the  record,  the  ruling  of  the  court 
in  regard  to  the  city  of  Huntington  would  have  been  before 
us  for  review.  We  have  stated  the  theory  of  the  complaint 
as  outlined  by  its  material  facts.  This  theory,  under  a  well 
settled  rule,  must  be  substantially  supported  by  the  material 
facts  embraced  in  the  special  verdict,  and  must  be  sustained 
by  the  law  governing  the  case,  before  appellant  can  be  en- 
titled to  a  judgment  in  his  favor  on  such  verdict.  Cleveland, 
etc.,  R.  Co.  V.  Miller,  149  Ind.  490;  Elliott's  App.  Pioc., 
sections  753,  754;  Cummings  v.  Citizens^  etc.,  Assoeia- 
tion,  142  Ind.  600.  Therefore,  assuming  the  sufficiency  of 
the  complaint,  as  no  question  to  the  contrary  is  raised,  we 
may  proceed  to  determine  the  question  properly  presented 
relative  to  the  liability  of  the  appellee  Keefer  under  the  facts 
set  out  in  the  special  verdict.     The  jury  in  this  verdict, 
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among  other  things,  find  that  Keefer  &  Hallwood,  as  part- 
ners, prior  to  December  4,  1894,  contracted  with  the  city  of 
Huntington  to  construct  a  sewer  therein.  In  constructing 
such  sewer  it  was  necessary  to  excavate  large  ledges  of  hard 
rock,  and  thereby  it  became  necessary  to  use  heavy  explo- 
sives, such  a^  dynamite,  in  breaking  up  said  rock,  and  the  de- 
fendant Keefer  knew  that  the  rock  would  have  to  be  re- 
moved by  the  use  of  dynamite.  Plaintiff,  as  it  appears,  had 
been  in  the  employment  of  Keefer  &  Hallwood  from  the  1st 
day  of  August,  1894,  until  December  4,  1894,  the  day  of  the 
accident,  as  a  common  laborer,  assisting  in  the  construction 
of  the  sewer.  During  this  period  his  work  consisted  in  part 
in  helping  to  blast  in  the  excavation  of  the  sewer,  and  he 
knew  that  dynamite  was  used  in  such  blasting.  He  also 
worked  at  removing  loose  stones  which  had  been  broken  by 
means  of  the  blast,  and  assisted  in  doing  various  work  about 
the  sewer,  but  he  had  nothing  to  do  with  the  electric  battery 
or  appliance  by  means  of  which  the  blasts  were  discharged. 
On  a  number  of  occasions  prior  to  the  accident  he  dug  out  un- 
exploded  loads  of  dynamite  along  the  line  of  the  sewer.  The 
work  of  removing  stone  from  the  sewer,  after  blasts  had  been 
made,  was,  as  the  jury  find,  "dangerous  and  hazardous,"  and 
the  manner  in  which  the  work  of  excavating  was  done  after 
the  blasts  had  exploded  made  it  apparent  to  a  man  of  ordinary 
intelligence  that  the  same  was  a  dangerous  and  hazardous 
employment.  The  verdict  further  states  that  the  blasting 
was  done  by  drilling  holes  in  the  rock,  and  then  loading  them 
with  dynamite  and  placing  a  cap  on  the  load  with  wires  ex- 
tending above  the  surface,  these  wires  being  attached  to  a 
lead  wire  which  was  itself  connected  with  an  electric  battery 
or  appliance  by  the  means  of  which  the  dynamite  in  the  holes 
was  exploded.  This  method,  as  employed  by  the  defendants 
for  discharging  the  dynamite,  the  jury  find  was  the  best 
known  for  such  purposes,  and  was  recognized  as  a  proper  and 
safe  method.  On  December  4,  1894,  the  plaintiff  was  at 
work  in  the  sewer,  removing  loose  stone  with  a  pick,  and 
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struck  his  pick  against  a  piece  of  live  dynamite,  which  was 
concealed  in  or  among  the  stones.  This  dynamite,  by  the 
stroke  of  the  pick,  was  exploded,  and  great  injury  was 
thereby  sustained  by  the  plaintiff.  The  verdict  states  that 
there  is  "no  proof"  to  show  that  any  person  knew  that  there 
was  any  dynamite  at  the  point  where  the  plaintiff  was  at 
work  immediately  before  he  was  injured.  It  is  also  stated 
therein  that  immediately  after  an  explosion  or  blast  of  dyna- 
mite took  place  the  persons  in  charge  of  the  blasting  in  the 
sewer  would  examine  to  see  if  all  of  the  loads  had  been  dis- 
charged, and  the  defendant's  employes,  as  it  appears,  on  the 
day  of  the  accident,  and  before  the  same  occurred,  made  a 
search  for  unexploded  dynamite,  but  found  none,  and  they 
believed,  it  is  stated,  that  there  was  no  dynamite  at  the  point 
where  appellant  was  at  work  at  the  time  he  sustained  his 
injuries.  Other  facts  are  stated,  but  we  do  not  deem  it  neces- 
sary to  set  these  out  specifically.  As  heretofore  said,  it  is  ap- 
parent from  the  averments  of  the  complaint  that  the  pleader 
intended  to  base  an  actionable  charge  of  negligence  on  the 
alleged  facts  that  the  said  defendant  was  negligent  in  load- 
ing with  dynamite  more  than  two  holes  in  the  rock  which  was 
being  excavated,  and  then  attempting  to  dischage  the  blasts 
by  the  defective  battery,  thereby  causing  dynamite  to  remain 
concealed  unexploded  in  the  stone,  rendering  by  this  means 
the  place  in  which  the  plaintiff  was  at  work  unsafe  or  dan- 
gerous. It  was  by  reason  of  these  facts,  it  is  averred,  that  the 
plaintiff  failed  to  discover  that  some  of  the  loads  had  not 
been  discharged.  This  theory  finds  no  support  under  the  facts 
disclosed  by  the  special  verdict.  In  fact,  there  is  an  aflRrma- 
tive  finding  that  the  manner  or  method  by  which  the  dyna- 
mite was  exploded  was  a  proper  and  safe  one,  and  was  recog- 
nized to  be  a  proper  and  safe  method.  We  fail  to  discover  any 
facts  stated  in  the  special  verdict  that  can  be  said  in  any  man- 
ner substantially  to  support  the  particular  negligence  which 
the  complaint  imputes  to  the  defendant  Keefer.    Certainly, 
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under  snch  circumstances,  appellant  is  not  shown  to  be  en- 
titled to  a  judgment  in  his  favor  on  the  verdict,  even  though 
it  be  conceded  that  it  does  reveal  negligent  acts  in  other 
respects  upon  the  part  of  the  defendant.  The  burden  was 
upon  the  plaintiff  to  sustain  the  material  and  issuable  facts 
upon  which  he  founded  his  charge  of  negligence.  Conse- 
quently the  special  verdict  must  embrace  such  material  facts 
as  can  be  said  substantially,  at  least,  to  respond  to  or  sup- 
port those  which  by  his  complaint  constitute  his  cause  of 
action ;  otherwise  he  must  fail  in  his  demand  for  a  judgment 
in  his  favor  on  such  verdict.  This  rule  is  well  affirmed,  as 
shoT^Ti  by  the  authorities  heretofore  cited,  and  by  others  to 
which  we  might  refer. 

It  is  insisted  by  counsel  for  appellees  that  the  facts  set  out 
in  the  verdict  show  that  appellant  worked  for  over  four 
months  prior  to  the  accident  in  the  construction  of  the  sewer 
in  question;  that  he  assisted  in  blasting  therein,  and  that  the 
work  of  removing  the  loose  stones  after  the  blast  was  dan- 
gerous; that  such  danger  was  apparent  to  a  reasonable  and 
intelligent  person;  that  he  knew  that  all  of  the  dynamite  at 
times  did  not  explode,  as  it  is  shown  he  assisted  in  removing 
unexploded  loads  thereof  from  the  stone  previous  to  the  acci- 
dent, etc.;  that  he  made  no  complaint,  but  continued  in  the 
service  of  appellees,  and  thereby,  it  is  contended,  he  is  shown 
to  have  assumed  all  of  the  risk  incident  to  the  service  in 
which  he  was  engaged,  and  therefore  cannot  recover.  As  the 
judgment  must  be  affirmed  for  the  reasons  heretofore  stated, 
we  are  not  required  to  consider  this  feature  of  the  case.  In 
support  of  the  rule,  under  the  facts,  for  which  counsel  for 
appellees  contend,  see  Wabash  R,  Co,  v.  Eay,  Adm,^  aniPy 
392,  and  cases  there  cited;  Kenney  v.  Shaw,  133  Mass.  501; 
Rogers  v.  Leyden,  127  Ind.  50;  Oriffin  v.  OAio,  etc.,  R.  Co., 
124:  Ind.  326;  Brazil  Block  Coal  Co,  v.  Iloodlet,  129  Ind. 
327. 

The  judgment  of  the  court  in  favor  of  the  appellee  Keefer 
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on  the  special  verdict  is  a  correct  result,  and  is  therefore  af- 
firmed, as  is  likewise  the  judgment  in  favor  of  the  city  of 
Huntington. 
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Zimmerman  v.  Gaumer  et  al. 

[No.  18,477!    Filed  May  17, 1899.] 

Appeal  Ain>  Ebbor. — Parties, — Cross-complainants  are  not 
sary  parties  appellant  in  a  vacation  appeal  by  plaintiff  from  a  judg- 
ment against  her  that  she  take  nothing  by  her  action,  and  for  costs, 
where  the  cross-complainants  were  not  parties  to  such  judgment 
p.  664, 

Same. — New  TWa^N— Causes  for  new  trial  cannot  be  reviewed  on  ap. 
peal  unless  presented  in  motion  for  new  trial  and  the  ruling  on  the 

''  motion  assigned  as  error,    pp,  664,  666. 

Same. — Record. — The  action  of  the  court  in  sustaining  a  demurrer  to 
a  complaint  cannot  be  reviewed  on  appeal  where  the  complaint  is 
not  in  the  record,    p.  666, 

Same. — Record. — Amended  Complaint. — Waiver. — Exception  to  rul- 
ing of  court  in  sustaining  demurrer  to  complaint  is  waived  by  filing 
amended  complaint,    p.  666. 

Same. — Record. — An  assignment  that  the  court  erred  in  overruling  a 
demurrer  to  an  answer  is  not  available  where  the  demurrer  is  not 
copied  in  the  record,   p.  666, 

Venire  De  Noyo.— Failure  to  Find  All  the  Facts,— New  TVtoZ.— The 
remedy  for  failure  of  the  jury  to  find  all  the  facts  is  by  motion  for 
new  trial,  and  not  by  motion  for  venire  de  novo.    p.  656, 

Appeal  and  Error. — Venire  De  Novo. — Exception. — ^Error  in  over- 
ruling a  motion  for  a  venire  de  novo  is  not  available  on  appeal,  where 
no  exception  was  reserved  to  such  ruling,    p  656. 

Judgments. — Pajfment  by  One  Primarily  Liable.^ — Assignment  by 
Judgment  Plaintiff. r—The  payment  of  a  judgment  by  one  primarily 
liable  for  the  payment  thereof  amounts  to  an  absolute  satisfaction  of 
the  same,  although  the  judgement  is  assigned  by  the  judgment 
plaintiff  to  the  person  paying  it.     pp.  566,  663. 

Same. — Payment  by  Judgm^ent  Defendant. — Assignment. — Principal 
and  Surety.- When  a  judgment  is  paid  by  one  of  the  judgment 
defendants  and  the  judgment  assigned  to  him  he  is  not  entitled  to 
an  execution  thereon  until  it  has  been  judicially  determined,  either 
that  he  was  surety  on  the  contract  upon  which  the  judgment  was 
rendered,  or  that  he  stood  in  that  relation  to  the  judgment  when  he 
paid  same,  or  that  as  between  himself  and  the  other  judgment  de- 
fendants, he  paid  more  than  his  share  of  the  judgment.  pp.S6S,  664, 

From  the  Cass  Circuit  Court.    Reversed, 
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Frank  Swigarty  for  appellant. 

John  B.  Smithy  D.  D.  Dykeman  and  George  C.  Tahery  for 
appellees. 

Monks,  C.  J. — This  action  was  brought  by  appellant 
against  appellees  to  set  aside  a  sheriff's  sale  of  real  estate  on  a 
decree  of  foreclosure,  and  the  sheriff's  deed  made  thereunder, 
and  to  quiet  title  to  the  undivided  one-fifth  of  said  real 
estate.  The  amended  complaint,  the  one  upon  which  the 
trial  was  had,  was  in  two  paragraphs.  The  first  paragraph  set 
forth  the  facts  concerning  the  sheriff's  sale,  and  asked  that 
the  same  be  set  aside.  The  second  paragraph  was  in  the  form 
provided  by  statute  in  actions  to  quiet  title,  and  asked  that 
the  title  to  said  real  estate  be  quieted.  Appellees  Charles  H. 
and  Mary  Gaumer  filed  an  answer  to  said  complaint,  and  also 
a  cross-complaint,  in  which  they  alleged  that  they  each  owned 
the  undivided  one-fifth  of  said  real  estate,  and  sought  to  set 
aside  said  sheriff's  sale,  and  for  other  proper  relief.  Appellees 
Robert  G.  Pasley  and  Eliza  Pasley  his  wife  filed  answers. 

The  issues  joined  on  the  first  paragraph  of  complaint  and 
the  cross-complaint  were  tried  by  the  court,  and  the  second 
paragraph  of  the  complaint  was  tried  by  a  jury  at  the  same 
time.  The  court,  for  its  information,  submitted  to  the  jury 
the  questions  of  fact  arising  upon  the  part  of  the  case  tried  by 
the  court.  At  the  April  term,  1896,  of  the  court  below,  the 
jury  returned  a  special  verdict  under  the  provisions  of  section 
655  Burns  Supp.,  1897,  Acts  1895,  p.  248,  as  to  the  issues 
joined  upon  the  second  paragraph  of  complaint,  and  also 
upon  the  questions  of  fact  submitted  to  it  for  the  information 
of  the  court.  A  motion  for  venire  de  novo  was  filed  by  appel- 
lant at  said  April  term,  and  overruled  by  the  court.  At  the 
September  term  of  said  court,  the  court  found  for  appellee 
Robert  G.  Pasley  upon  the  issues  joined  upon  the  first  para- 
graph of  complaint  and  tlie  cross-complaint,  and  over  a  mo- 
tion by  appellant  for  a  judgment  in  her  favor  on  the  special 
verdict  sustained  the  motion  of  said  Pasley  for  a  judgment  in 
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his  favor,  and  rendered  a  judgment  in  favor  of  said  Pasley 
on  the  issues  joined  on  the  first  and  second  paragraphs  of  the 
complaint  against  appellant,  and  for  costs,  and  in  favor  of 
said  Pasley  against  appellees  Mary  E.  Gaumer  and  Charles  E. 
Gaumer  on  the  issues  joined  on  the  cross-complaint,  and  for 
costs.  Afterwards  appellees  Charles  E.  and  Mary  E.  Giium- 
er  and  Milton  H.  Gaumer  filed  separate  motions  for  a  new 
trial,  which  were  overruled. 

Appellee  Robert  G.  Pasley  has  filed  a  motion  to  dismiss 
the  appeal,  on  the  ground  that  this  is  a  vacation  appeal,  and 
all  the  co-parties  to  the  judgment  below  have  not  been  made 
parties  appellant  in  this  court. 

As  heretofore  stated,  there  was  a  judgment  rendered  in 
favor  of  Pasley  against  appellant  that  she  take  nothing  by  her 
complaint,  and  that  he  recover  of  her  his  costs.  The  cross- 
complainants  were  not  parties  to  the  judgment  against  appel- 
lant. There  was  also  a  judgment  that  the  cross-complainants 
take  nothing,  and  that  appellee  Pasley  recover  of  them  his 
costs.  Appellant  was  not  a  party  to  this  judgment  against 
the  cross-complainants.  The  cross-complainants  were  not, 
therefore,  joint  judgment  defendants  with  appellant,  and  she 
was  not  required,  in  a  vacation  appeal,  to  make  them  co-ap- 
pellants, (Lowe  V.  Turpie^  147  Ind.  652,  692,  37  L.  R.  A. 
245),  although  it  may  have  been  proper  for  her  to  do  so. 
The  motion  to  dismiss  the  appeal  is  therefore  overniled. 

Appellees  Charles  E.  Gaumer,  Mary  E.  Gaumer  and  Milton 

II.  Gaumer  assign  cross-errors  against  their  co-appellees. 

Eighteen  errors  are  assigned  by  appellant,  the  fifth,  sixth, 
seventh,  thirteenth,  fourteenth,  fifteenth,  sixteenth,  seven- 
teenth and  eighteenth  of  which  assigns  as  errors  that  the  court 
erred  in  sustaining  motions  to  suppress  parts  of  depositions; 
in  sustaining  the  motion  to  submit  the  issues  joined  upon  the 
first  paragraph  of  the  amended  complaint  to  the  court  with- 
out the  intervention  of  a  jury,  thereby  denying  appellant  a 
trial  by  jury  as  to  said  paragraph;  in  sustaining  the  motion 
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of  Robert  G.  Padey  to  require  the  jury  to  return  a  special 
verdict  under  the  act  of  1895;  and  in  admitting  and  exclud- 
ing evidence.  These  are  all  causes  for  a  new  trial,  and 
must  be  assigned  in  the  motion  as  causes  therefor,  and,  if 
such  motion  for  a  new  trial  is  overruled,  are  presented  in 
this  court  by  an  assignment  of  error  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  0/iio,  ete.,  B,  Co.  v. 
Judyy  120  Ind.  397,  398,  and  cases  cited;  HuffnCbnd  v. 
BencCy  128  Ind.  131, 137;  Childers  v.  First.  Not.  Banky  etc., 
147  Ind.  430,  436;  LaFollette  v.  HigginSy  109  Ind.  241, 
243;  American  Digest,  Vol.  3,  section  3024,  Column  856. 
The  assignments  of  error  therefore  present  no  question  for 
review  in  this  court 

The  court  sustained  the  separate  demurrers  of  Robert  G. 
Pasley  and  Eliza  J.  Pasley  to  the  complaint,  and  these  rul- 
ings are  assigned  as  the  first  and  second' errors.  They  are  not 
available,  however,  for  the  reason  that  the  complaint  to  which 
said  demurrers  were  addressed  was  not  copied  into  the 
transcript;  and  for  the  further  reason  that,  even  if  the  com- 
plaint had  been  copied  into  the  transcript,  the  error,  if  any, 
in  sustaining  said  demurrer,  was  waived  by  appellant  when 
she  filed  an  amended  complaint  which  took  from  the  record 
the  complaint,  the  pleading  to  which  the  demurrers  were  ad- 
dressed. State  V.  Jacksoriy  142  Ind.  259,  and  cases  cited; 
Oawen  v.  Oilsony  142  Ind.  328,  and  cases  cited;  Iledrick  v. 
Whitehorfiy  145  Ind.  642,  644,  and  authorities  cited;  Ayde- 
lott  V.  Collings,  144  Ind.  602,  603,  and  cases  cited. 

Overruling  a  motion  to  strike  out  a  part  or  parts  of  a  plead- 
ing is  not  available  error;  therefore  the  third  error  assigned 
presents  no  question.  Pfau  v.  State,  148  Ind.  539,  542, 
543;  Fetree  v.  Brothertoriy  133  Ind.  692,  695. 

The  fourth  error  assigned  is  that  "the  court  erred  in  over- 
ruling appellant's  demurrer  to  the  second  paragraph  of 
Robert  Gr.  Pasley's  answer."  This  demurrer,  however,  has 
not  been  copied  into  the  record,  but  instead  is  the  following, 
"Not  on  file."    In  such  case,  even  if  the  pleading  is  bad  for 
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any  cause,  the  presumption  is  that  the  ground  of  objection 
stated  in  the  demurrer  did  not  reach  the  defect,  if  any,  in  the 
pleading,  and  was  properly  overruled  for  that  reason,  or  that 
the  same  was  so  defectively  stated  as  to  present  no  question. 
Dunn  V.  Dunn^  149  Ind.  424,  425;  Head  v.  Doehlemany  148 
Ind.  145,  146;  Aydelott  v.  Collings,  144  Ind.  602,  604; 
State  V.  Fitchy  113  Ind.  478,  480;  Shackman  v.  Little^  87 
Ind.  181,  182;  Long  v.  Town  of  Brookston^  79  Ind.  183; 
Jessup  V.  Trout,  77  Ind.  194,  195;  Hammon  v.  Sexton,  69 
Ind.  37,  41,  42;  Crowell  v.  City  of  Peru,  41  Ind.  308,  309; 
Comer  v.  Eimes,  49  Ind.  482,  487,  488;  Elliott's  App.  Proc. 
sections  710,  720.  This  does  not  seem  to  be  the  rule  under 
some  circumstances,  when  the  demurrer  is  sustained.  State 
V.  Fitch,  supra. 

Overruling  appellants  motion  for  a  venire  de  novo  is  the 
eleventh  error  assigned.  The  motion  for  a  venire  de  novo  was 
in  writing,  and  specified  as  a  ground  therefor,  "that  the  jury 
have  not  found  all  the  facts  in  the  cause."  It  is  settled  in 
this  State  that  a  failure  of  a  jury  or  a  court  to  find  all  the 
facts  is  not  a  ground  for  a  venire  de  novo.  If  the  facts, 
within  the  issue  established  by  the  evidence,  are  not  all  found, 
or,  if  found,  are  contrary  to  the  evidence,  or  not  sustained  bj 
it,  the  remedy  is  a  motion  for  a  new  trial,  and  not  a  motion 
for  a  venire  de  novo,  Jones  v.  Casler,  139  Ind.  382,  388,  and 
cases  cited;  Hoosier  Stone  Co  v.  McCain,  133  Ind.  231,  234; 
Branson  v.  Studabaker,  133  Ind.  147,  161,  163,  and  author- 
ities cited.  Moreover,  there  was  no  exception  by  appellant 
to  the  action  of  the  court  in  overruling  said  motion.  Said 
ruling,  therefore,  even  if  erroneous,  is  not  available.  Elliott's 
App.  Proc.  sections  293,  624,  783,  788. 

The  eighth  and  ninth  assignments  of  error  call  in  ques- 
tion the  action  of  the  court  in  rendering  judgment  on  the 
special  verdict  in  favor  of  appellee  Robert  G.  Pasley.  The 
special  verdict  finds,  in  substance:  That,  in  1887,  Moses  S. 
Gaumer  was  the  owner  of  a  life  estate  in  eighty  acres  of  real 


NOVEMBER  TERM,  1898— Vol.  152.         557 

Zimmerman  v.  Gaumer. 

estate  in  Cass  county,  Indiana,  and  that  his  children,  Eliza 
J.  Pasley,  Charles,  Ella,  Jeremiah  F.,  and  Milton  H. 
Gaumer,  were  the  owners  of  said  real  estate  in  fee  simple,  as 
tenants  in  common,  subject  to  said  life  estate;  that  said 
Moses  S.  Gaumer  borrowed  $250  in  1887,  to  erect  a  barn  on 
said  real  estate,  and  said  Moses  S.  Gaumer,  Robert  G.  Pas- 
ley,  Eliza  J.  Pasley  his  wife,  Jeremiah  F.  Gaumer,  Sarah  A. 
Gaumer,  his  wife  (now  the  appellant  Zimmerman),  Charles 
E.  Gaumer,  and  Milton  H.  Gaimier  executed  a  note  for  said 
money,  and  a  mortgage  on  said  eighty  acres  of  real  estate  to 
secure  the  same.  Ella  Gaumer,  the  owner  of  the  undivided 
one-fifth  of  said  real  estate,  did  not  join  in  said  note  or 
mortgage.  Said  barn  was  a  necessary  and  permanent  im- 
provement to  said  land,  and  the  owners  of  said  real  estate  who 
joined  in  said  mortgage  received  the  consideration  therefor. 
The  mortgage  recited  that  the  note  was  given  by  Moses  S. 
Gaumer  for  the  benefit  of  all  the  mortgagors.  Afterwards, 
on  July  9,  1890,  Moses  S.  Gaumer  as  principal,  and  Milton 
H.  Gaumer  as  surety,  executed  three  notes  to  the  J.  I.  Case 
Threshing  Machine  Company  for  $1,983.50,  and  as  an  addi- 
tional securitv  therefor  said  Moses  S.  Gaumer  and  his  wife 
(he  having  married)  executed  a  mortgage  on  said  eighty  acres 
of  land,  which  covered  his  life  estate  therein.  Said  notes  not 
having  been  paid,  the  J.  I.  Case  Threshing  Machine  Com- 
pany recovered  a  judgment  thereon  for  $866.80  and  costs, 
February  4,  1892,  against  Moses  S.  and  Milton  H.  Gaumer, 
and  a  decree  of  foreclosure  against  Moses  S.  Gaumer  and  his 
then  wife.  The  life  estate  of  said  Moses  S.  Gaumer  was  sold 
on  said  decree  by  the  sheriff,  on  March  19,  1892,  to  the  J.  I. 
Case  Threshing  Machine  Company,  the  judgment  plaintiff  in 
said  action,  for  $300,  and  said  life  estate,  not  being  re- 
'Vemed,  was,  after  the  expiration  of  the  year  for  redemption, 
conveyed  to  said  purchaser,  who  took  possession  thereof  under 
said  deed.  After  the  execution  of  said  first  mortgage  to  se- 
cure said  $250  note,  said  Jeremiah  F.  Gaumer  died,  leaving 
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the  appellant  as  his  widow,  who  inherited  the  undivided  one- 
third  of  his  undivided  one-fifth  of  said  real  estate,  and  she 
afterwards  purchased  of  the  administrator  of  the  estate  of  her 
deceased  husband  the  remaining  undivided  two-thirds  of  said 
undivided  one-fifth,  and  received  a  deed  therefor  under  au 
order  of  the  court  having  jurisidiction  of  said  estate,  and 
she  thereby  became  the  owner  of  the  undivided  one-fifth  of 
said  real  estate  formerly  owned  by  Jeremiah  F.  Gaumer,  her 
husband.  After  said  sheriff's  sale  on  March  21,  1892, 
George  W.  Fimk,  the  then  owner  of  the  note  and  mortgage 
first  mentioned  and  first  executed  on  said  land,  commenced 
an  action  thereon  in  the  Cass  Circuit  Court  against  Moses  S. 
Gaumer  and  Hannah,  his  wife,  Eliza  J.  Pasley  and  Robert  G. 
Pasley,  her  husband,  Charles  E.  Gaumer  and  his  wife,  Milton 
H.  Gaumer  and  his  wife,  Levi  Snyder,  administrator  of  the 
estate  of  Jeremiah  Gaumer,  deceased,  Sarah  A.  Gaumer  (now 
the  appellant  Zimmerman),  Charles,  Clara,  Henry,  and  Mary 
Gaumer,  children  of  Jeremiah  Gaumer,  deceased,  and  the  J. 
I.  Case  Threshing  Machine  Company,  and  others.  After- 
wards, on  May  18,  1893,  in  said  action,  said  Funk  recovered 
a  judgment  on  said  note  for  $340.90  against  Moses  S.  Gau- 
mer, Charles  E.  Gaumer,  Milton  II.  Gaumer,  Eliza  J.  Pas- 
ley, Robert  G.  Pasley,  and  Sarah  A.  Gaumer  (now  Zimmer- 
man), and  a  decree  of  foreclosure  against  all  of  said  defend- 
ants, and,  on  a  cross-complaint  filed  in  said  action  by  the  J.  I. 
Case  Threshing  Machine  Company,  it  was  adjudged  that  said 
company  was  the  owner  of  the  life  estate  of  said  Moses  S. 
Gaumer  in  said  land;  and  that,  if  said  land  was  sold  on  the 
Funk  decree,  that  the  sheriff  should  first  apply  the  proceeds 
of  the  sale  to  the  payment  of  costs,  next  to  the  payment  of  the 
Funk  judgment,  and  the  remainder,  if  any,  on  the  debt  due 
the  J.  I.  Case  Threshing  Machine  Company,  amounting  to 
$1,078  and  interest,  not  to  exceed  $1,700,  the  value  of  the 
said  life  estate.  On  August  17,  1893,  appellee  Robert  G. 
Pasley,  the  husband  of  Eliza  J.  Pasley,  and  one  of  the  joint 
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judgment  def endaBts  in  the  judgment  and  decree  of  foreclos- 
ure rendered  in  favor  of  George  W.  Funk  on  May  18,  1893, 
above  set  out,  paid  off  said  judgment  and  decree  of  foreclos- 
ure in  favor  of  said  Funk,  and  took  an  assignment  thereof  to 
himself,  which  was  written  on  the  margin  of  the  records  of 
the  judgment  and  decree  of  foreclosure,  and  was  signed  by 
said  Funk  and  duly  attested  by  the  clerk  of  the  Cass  Circuit 
Court.  Afterwards,  on  November  5,  1894,  the  J.  I.  Case 
Threshing  Machine  Company  sold  and  conveyed  to  said  ap- 
pellee Robert  G.  Pasley  the  life  estate  of  Moses  S.  Gaumer 
in  said  land,  and  on  the  28th  day  of  the  same  month  said 
Threshing  Machine  Company  sold  and  assigned  to  said  Pasley 
the  decree  rendered  on  its  cross-complaint  in  the  Funk  fore- 
closure case  aforesaid.  Afterwards,  in  December,  1894,  said 
eighty  acres  of  real  estate  was  sold  to  appellee  Robert  G.  Pas- 
ley for  $1,794.28,  by  the  sheriff,  on  certified  copies  of  said 
decrees  in  favor  of  Funk  and  in  favor  of  the  J.  I.  Case 
Threahing  Machine  Company,  which  were  issued  to  the  sher- 
iff of  said  county  "to  the  use  of  Robert  G.  Pasley,  the  assign- 
ee." The  proceeds  of  the  sale,  after  payment  of  the  costs, 
were  paid  to  said  appellee  Robert  G.  Pasley.  On  November 
28,  1894,  appellant  and  Charles  E.  Gaumer  and  Mary  E. 
Gaumer  attempted  to  have  a  settlement  with  appellee  Robert 
G.  Pasley  of  the  amount  due  from  them  on  account  of  his 
having  paid  the  Funk  judgment,  and  said  appellee  refused  to 
inform  them  of  the  amount,  and  on  said  day  they  tendered 
him  $345.75,  as  their  share  of  the  Funk  judgment,  which 
said  appellee  refused  to  receive,  and  they  afterwards  tendered 
the  same  amount  to  the  clerk  of  the  Cass  Circuit  Court 
in  which  said  judgment  was  rendered,  who  refused  the 
same.  The  jury  also  find  that  appellee  Pasley  was  surety 
only  on  the  note  upon  which  said  Funk  judgment  was  ren- 
dered; that  all  the  other  makers  of  the  note  wer©  principals. 
The  special  verdict  shows,  as  do  the  decrees  ^ipon  which  said 
land  was  sold,  that  no  sale  could  be  made  nf  said  land  except 
on  the  judgment  and  decree  in  favor  of  Funk. 
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The  balance  of  the  judgment  and  decree  against  Moses  F. 
and  Milton  H.  Gaumer,  rendered  February  4,  1892,  remain- 
ing unpaid  after  the  sale  of  said  life  estate  on  said  decree, 
was  not  a  lien  on  the  life  estate  therein.  The  threshing  ma- 
chine company  received  a  deed  for  the  life  estate  at  the  end 
of  the  year,  and  before  the  decree  in  favor  of  Funk  and  the 
decree  of  the  threshing  machine  company  on  its  cross-com- 
plaint were  rendered.  At  the  time  said  decrees  were  rendered 
in  the  spring  of  1893,  the  threshing  machine  company  owned 
and  held  said  life  estate  under  said  deed,  and  it  was  so  ad- 
judged in  said  decree.  If  then  the  Funk  judgment  and  de- 
cree were  satisfied,  or  if  the  land  could  not  be  sold  thereon 
for  any  reason,  the  same  could  not  be  sold  on  the  decree  ren- 
dered on  the  cross-complaint  of  the  threshing  machine  com- 
pany. The  right  of  the  appellant  and  the  other  owners  of  the 
fee  simple  of  said  land,  subject  to  said  life  estate,  as  against 
appellee  Robert  G.  Pasley,  the  purchaser  at  said  sale,  are  gov- 
erned by  the  relation  of  the  parties  to  the  Funk  judgment 
and  decree,  and  not  by  the  decree  of  the  threshing  machine 
company  on  its  cross-complaint.  It  is  the  legal  rule  in  this 
State  that  payment  of  a  judgment  by  one  primarily  liable  is 
an  absolute  satisfaction  of  the  same,  even  if  t&e  judgment  is 
assigned  to  the  person  paying  it  by. the  judgment  plaintifF. 
Montgomery  v.  Ftrfcery,  110  Ind.  211,  212,  213,  and  cases 
cited;  Shields  v.  Moore^  84  Ind.  440;  Klippel  v.  Shields^  90 
Ind.  81,  82;  Myer  v.  CochraUy  29  Ind.  256;  Laval  v.  Rowley, 
17  Ind.  36.  See  also  Earbeck  v.  Vanderbilt,  20  K  Y.  395; 
Booth  V.  Farmers^  BanJc,  74  N.  T.  228;  Mathews  v.  Law- 
rence, 1  Denio  (N.  Y.)  212;  Hammati  v.  Wyman,  9  Mass. 
138;  Preslar  v.  Stallworth^  37  Ala.  402;  Hogan  v.  Reynolds^ 
21  Ala.  56,  56  Am.  Dec.  236;  Bartlett  v.  McRae,  4  Ala.  688; 
Towe  V.  FeltoUy  7  Jones  (N.  C.)  216;  Hinfon  v.  Odenheimery 
57  N.  C.  406.  In  Klippel  v.  Shields,  supra,  this  court  at  p. 
82  said: — "Payment  by  one  primarily  liable  as  a  judgment 
debtor  extinguishes  the  judgment.     Harbeck  v.  VanderbiU, 
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20  X.  Y.  395;  Booth  v.  Farmers  Bank,  74  K  T.  228;  Ham- 
matt  V.  Tfyman,  9  Mass.  138;  Preslar  v.  StaUworthy  37  Ala. 
402;  Towe  v.  Felton,  7  Jones  (K  C.)  216;  Ilinton  v.  Oden- 
heimery  57  N.  C.  406.  There  are  cases  where  a  different 
rale  applies,  as  where  the  person  who  pays  the  debt  occupies 
the  relation  of  surety,  or  some  similar  relation,  but  the  pres- 
ent case  does  not  belong  to  that  class.  Spray  v.  Rodman^  43 
Ind.  225.  The  fact  that  the  deed  was  made  to  the  wife  of 
Lycurgus  Shields  does  not  affect  the  operation  of  the  hiLb. 
The  payment  was  by  him,  and  this  had  the  effect  to  com- 
pletely extinguish  the  judgment,  and  no  further  valid  pro- 
ceedings could  be  had  upon  it.  Myers  v.  Cochran^  29  Ind. 
256;  Shields  v.  Moore,  84  Ind.  440.  The  controlling  fact  in 
such  a  case  as  this  is  the  payment  by  one  legally  bound  to 
pay,  and  the  fact  that  an  assignment  is  made  to  him  or  to 
some  one  else  is  not  of  controlling  importance.  If  one  whose 
duty  it  is  to  pay  the  debt  makes  the  payment,  then  an  as- 
signment will  not  keep  the  debt  alive.  Sheldon  on  Subr., 
section  60."  It  is  provided  by  section  1226  Burns  1894,  sec- 
tion 1212  Homer  1897,  that  "When  any  action  is  brought 
against  two  or  more  defendants  upon  a  contract,  any  one  or 
more^of  the  defendants  being  surety  for  the  others,  the  surety 
may,  upon  a  written  complaint  to  the  court,  cause  the  ques- 
tion of  suretyship  to  be  tried  and  determined  upon  the  issue 
made  by  the  parties  at  the  trial  of  the  cause,  or  at  any  time 
before  or  after  the  trial,  or  at  a  subsequent  term;  but 
such  proceedings  shall  not  affect  the  proceedings  of  the  plain- 
tiff." Section  1227  Bums  1894,  section  1213  Homer  1897, 
provides  that,  "If  the  finding  upon  such  issue  be  in  favor  of 
the  surety,  the  court  shall  make  an  order  directing  the  sheriff 
to  levy  the  execution,  first,  upon  and  exhaust  the  property  of 
the  principal,  before  a  levy  shall  be  made  upon  the  property 
of  the  surety;  and  the  clerk  shall  indorse  a  memorandum  of 
the  order  on  the  execution."  Section  1228  Bums  1894,  sec- 
tion 1214  Homer  1897,  provides,  that,  "When  any  defend- 
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ant  surety  in  a  judgment,  or  special  bail  or  replevin  bail,  or 
surety  in  a  delivery  bond  or  replevin  bond,  or  any  person  be- 
ing surety  in  any  undertaking  whatever,  has  been  or  shall  be 
compelled  to  pay  any  judgment,  or  part  thereof;  or  shall 
make  any  payment  which  is  applied  upon  such  judgment  by 
reason  of  such  suretyship;  *  *  *  the  judgment  shall 
not  be  discharged  by  such  payment,  but  shall  remain  in  force 
for  the  use  of  the  bail,  surety,  officer,  or  other  person  making 
such  payment;  and  after  the  plaintiff  is  paid,  so  much  of 
the  judgment  as  remains  unsatisfied  may  be  prosecuted  to 
execution  for  his  use."  Section  1229  Bu;ms  1894,  section 
1216  Homer  1897,  provides,  that  "Any  one  of  several  judg- 
ment defendants,  and  any  one  of  several  replevin  bail,  ha\'ing 
paid  and  satisfied  the  plaintiff,  shall  have  the  remedy  provid- 
ed in  the  last  section  against  the  codefendants  or  cosuretie>, 
to  collect  of  them  the  ratable  proportion  each  is  equitably 
bound  to  pay."  It  is  the  right  of  a  surety,  or  indorser,  or  one 
standing  in  a  like  relation,  to  a  principal  debtor,  independent 
of  any  statute,  if  compelled  to  pay  the  debt,  to  be  subrogated 
to  the  rights  of  the  creditor,  and  if  the  creditgr  has  a  judg- 
ment, to  use  the  judgment  for  the  purpose  of  coercing  pay- 
ment by  the  principal.  Downey  v.  Wa^hburuy  79  Ind.  242, 
246;  Man  ford  v.  Firth,  68  Ind.  83;  Thomas  v.  Stewart,  117 
Ind.  50,  63,  1  L.  R.  A.  716,  and  cases  cited.  Where  a  sure- 
ty pays  a  judgment  against  himself  and  principal,  in  which 
suretyship  is  not  shown,  an  assignment  of  the  judgment  by 
the  judgment  creditor  to  him  does  not  authorize  execution  to 
be  issued  thereon.  Shields  v.  Moore,  84  Ind.  440,  445; 
Klippel  V.  Shields,  90  Ind.  81,  82;  Knopf  v.  Morel,  111  Ind. 
670,  673;  Thomas  v.  Sie^rarty  117  Ind.  60;  Barter  v.  Song- 
er,  138  Ind.  161,  168, 169.  Under  sections  1226,  1228  Burns 
1894,  sections  1212,  1214  Horner  1897,  if  the  person  or  per- 
sons who  are  sureties  pay  off  a  judgment  before  the  question 
of  suretyship  is  judicially  determined,  such  question  may  be 
tried  and  determined  by  the  court  in  which  the  original 
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judgment  was  rendered,  in  a  proper  proceeding  after  such 
payment.  But  such  action  to  try  the  question  of  suretyship, 
if  brought  after  the  payment  of  the  judgment,  is  barred  by 
the  six  vears  statute  of  limitations,  which  begins  to  run  from 
the  date  of  such  payment,  if  the  same  is  pleaded.  Frank  v. 
Traylor,  130  Ind.  145,  147,  149,  11  L.  R-  A.  115,  and  cases 
cited;  Smith  v.  HaH>iny  124  Ind.  434,  438,  439;  Kreider  v. 
Isenhice,  123  Ind.  10, 15;  Knopf  v.  Morel,  11  Ind.  570,  573, 
574;  Stout  v.  Duncan,  87  Ind.  383,  389,  390;  Shields  v. 
Moore,  84  Ind.  440,  445;  Scherer  v.  Shutz,  83  Ind.  543; 
Laxml  V.  Rowley,  17  Ind.  36,  39,  40.  To  obtain  an  execution 
on  such  judgment  so  paid  by  him,  the  surety  must  bring  an 
action  against  the  other  judgment  defendants,  to  try  the 
question  of  suretyship,  and  secure  an  order  for  an  execution 
thereon.  Kreider  v,  Isenbice,  supra;  Montgomery  v.  Vick- 
ery,  110  Ind.  211,  213;  Shields  v.  Moore,  84  Ind.  440,  445; 
Laval  V.  Rowley,  supra;  Scherer  v.  Schutz,  supra;  Stout  v. 
Duncan,  supra ;  Frank  v.  Tray  lor,  supra;  Ilarter  v.  Songer, 
138  Ind.  161. 

It  is  clear,  we  think,  that  in  this  State  when  a  judgment  is 
paid  by  one  of  the  judgment  defendants,  and  the  question  of 
suretyship  has  not  been  judicially  determined,  that,  even  if 
he  has  taken  an  assignment  of  the  judgment  to  himself,  he  is 
not  entitled  to  an  execution  thereon  until  he  has,  in  a  proper 
action,  had  it  determined  either  that  he  is  surety  on  the  con- 
tract upon  which  such  judgment  was  rendered,  or  that  he 
stood  in  that  relation  to  the  judgment  when  he  paid  the 
judgment,  or  that,  as  between  himself  and  the  other  judg- 
ment defendants,  he  has  paid  more  than  his  share  of  the  judg- 
ment, in  which  case  he  is  entitled  to  an  execution  on  the  origi- 
nal judgment  against  such  other  judgment  defendants  for  the 
amount  he  has  paid  more  than  his  share.  Harter  v.  Songer, 
siuprn,  and  cases  cited.  It  is  much  the  better  rule  in  such 
case  that  the  question  of  the  rights  of  the  judgment  defend- 
ants in  a  judgment,  as  between  themselves,  be  judicially  de- 
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termined  before  an  execution  can  issue,  than  that  it  be  de- 
termined after  the  sale  of  real  or  personal  property  on  an  exe- 
cution or  copy  of  a  decree  issued  upon  such  a  judgment.  If 
the  right  to  such  execution  and  the  relation  of  the  judgment 
defendants  to  each  other  are  fixed  by  the  judgment  of  a  court 
having  jurisdiction  before  execution  can  issue,  then  persons 
bidding  at  such  sale  will  know  what  they  are  buying;  other- 
wise, they  do  not  know,  and  cannot  know,  whether  by  such 
sale  they  will  get  any  title  to  the  property  sold. 

While  the  jury  found  that  the  appellee  Robert  G.  Pasley 
was  surety  only  on  the  note  and  mortgage  upon  which  the 
Funk  judgment  and  decree  were  recovered,  and  the  other 
persons  against  whom  said  judgment  and  decree  were  ren- 
dered were  principals,  yet  said  relation  was  not  shown  by  that 
judgment,  nor  had  any  proceeding  been  brought  to  deter- 
mine that  question  before  the  sale  of  said  real  estate  to  said 
appellee  in  December,  1894,  on  the  Funk  decree  of  fore- 
closure. Said  judgment  was  joint  against  said  Pasley  and 
the  other  judgment  defendants.  Therefore,  when  appellee 
Robert  G.  Pasley  took  the  assignment  of  the  Funk  judgment 
and  decree  to  himself,  he  could  not,  under  sections  1226, 
1228  Bums  1894,  sections  1212,  1214  Horner  1897,  take  an 
execution  or  a  copy  of  the  decree  thereon,  until  there  had 
been  a  trial  and  final  adjudication  that  he  was  the  surety  of 
the  other  judgment  defendants  in  said  judgment,  and  an 
order  that  execution  issue  thereon.  Kr eider  v.  Isenbice^  123 
Ind.  10;  Knopf  v.  Morel ,  111  Ind.  670;  Shields  v.  Mootb, 
84  Ind.  440;  Ilarter  v.  Songery  138  Ind.  161.  It  is  evident, 
from  what  we  have  said  concerning  the  law  applicable  to  the 
facts  found  by  the  special  verdict,  that  the  court  erred  in  ren- 
dering judgment  thereon  in  favor  of  appellee  Robert  Q. 
Paslev. 

The  action  of  the  court  in  overruling  the  motions  for  a 
new  trial  is  also  called  in  question.  An  examination  of  the 
evidence  leads  to  the  conclusion  that  the  same  misconception 
of  the  law  as  applied  to  the  facts  which  caused  the  court  to 
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render  judgment  on  the  special  verdict  in  favor  of  appellee 
Pasley  against  appellant  on  the  second  paragraph  of  com- 
plaint also  caused  the  court  to  find  for  the  appellee  Robert 
6.  Pasley  on  the  first  paragraph  of  the  complaint,  and  on  the 
cross-complaint.  It  is  clear,  therefore,  that  the  finding  of  the 
court  on  the  issues  submitted  to  it  was  contrary  to  law,  and  a 
new  trial  thereof  should  be  ordered.  Under  such  circum- 
stances,  we  think  that,  instead  of  directing  a  judgment  on  the 
special  verdict  in  favor  of  appellant  on  the  second  paragraph 
of  complaint,  and  a  new  trial  as  to  the  part  of  the  cause  tried 
by  the  court,  a  new  trial  of  the  whole  case  should  be  ordered. 
The  judgments  are  therefore  reversed,  with  instructions 
to  grant  a  new  trial  of  the  whole  case,  with  leave  to  file 
amended  pleadings  if  desired,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


The  State  v.  Bracken. 

[No.  18,799.    Filed  May  17,  1899.] 

FOBOEBT. — Affidavit  and  Information, — An  affidavit  and  information 
charging  that  defendant  **  altered,  forged,  and  counterfeited  a  cer- 
tain written  receipt "  is  bad  for  repugnancy. 

From  the  Lake  Circuit  Court    Affirmed, 

0.  J,  Bruce,  M,  M.  Bruce,  T.  II.  Heard,  W.  L.  Taylor, 
Attorney-General,  and  Merrill  Moores,  for  State. 
J.  Frank  Meekery  for  apppellee. 

Hadlet,  J. — Appellee  was  charged  by  affidavit  and  infor- 
mation in  the  Lake  Circuit  Court  with  forgery.  Appellee^s 
motion  to  quash  the  affidavit  and  information  was  sustained, 
and  the  State  appealed. 

The  alleged  forgery  consists  in  the  alteration  of  a  paper 
miscalled  a  "receipt.''    The  paper  is  as  follows: 

'Ttfrs.  C.  Lincoln  in  account  with  J.  A.  Donaha,  Dealer  in 
bituminous  and  anthracite  coal,  wood,  etc. : 

Delivery  only  includes  nearest  point  to  which  a  team  can 
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be  driven.     Extra  charge  for  basketing  up  stairs  or  down 

cellar. 

Dec.  7, 1,780  soft 3.56 

Dec.  11,  12,150  nut 39.47 

""43.00 
May  8,  check 10.00 

"33^00 
June  22,  cash 5.00 

28.00 
June  22,  1,050  soft 2.10 

30.10 
June  22,  cash 2.00 

28.10 
Sept  13,  cash 12.00 

Oct.  7,  cash 16.10^' 

The  prosecution  is  under  section  2354  Burns  1894.  The 
alterations  charged  consist  of  placing  the  figure  one  to  the 
left  of  the  figure  two  in  the  September  13th  cash  payment, 
and  in  entering  on  the  statement  the  balancing  credit  of 
$16.10  on  Oct  7th.  The  paper  is  not  signed  by  any  one.  It 
does  not  purport  to  be  a  receipt  or  acquittance  for  money  or 
other  property.  It  does  not  appear  who  made  the  genuine 
statement,  or  why  it  was  made,  or  how  Bracken  came  to  be 
connected  with  it,  or  how  he  intended  to  cheat  or  defraud 
Donaha.  With  respect  to  said  paper  it  is  charged  in  the  affi- 
davit and  information  that  William  Bracken  ^'did  on  the 
30th  day  of  September,  1897,  at  the  county  of  Lake  and 
State  of  Indiana,  unlawfully,  feloniously,  and  falsely  make 
and  cause  to  be  made,  defaced,  altered^  forged,  and  counter^ 
feitedy  a  certain  written  receipt  for  money  and  property,  re- 
lease and  diacharge  of  a  certain  debt,  account,  and  demand, 
which  false,  defaced,  altered,  forged,  and  counterfeit  instni- 
ment  is  as  follows,"  with  intent  to  cheat  and  defraud  the  said 
John  A.  Donaha.    The  charge  is  that  the  receipt  was  false. 
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forged,  altered,  and  counterfeited.  An  altered  receipt  necea^ 
sarily  implies  the  existence  of  a  genuine  receipt,  while  a  coun- 
terfeited receipt  necessarily  implies  one  that  is  wholly  false. 
The  charge  is  repugnant,  and  the  aiRdavit  and  information 
therefore  bad.  Bittings  v.  Stofe,  66  Ind.  101,  104;  Kirby  v. 
State,  1  Ohio  St.  185. 

There  are  probably  other  reasons  why  the  affidavit  and  in- 
formation are  insufficient  to  charge  the  crime  of  forgery, 
which  we  deem  unnecessary  to  consider.    Judgment  affirmed. 


AlKMAN  ET  AL.  V.  StATE,  EX   REL.  WaDSWORTH. 

[No.  18,768.    Filed  May  18, 1899.]  \Wsttt, 

Im  i64i 

Officers. — County  Trtaaurer.—Term  of  QJlce.— The  term  of  office  of  • 

a  county  treasurer  elected  at  the  general  election  of  1896,  whose     din  62a 
term  had  not  commenced  when  the  act  of  1897  (Acts  1897,  p.  288)  ^ 

took  effect,  commences  on  the  Ist  day  of  January  next  following 
the  expiration  of  the  term  of  the  treasurer  in  office  when  the  act 
took  effect,    pp.  668,  669. 

Same. — County  Treaaurer. — Term  of  Office. — ^Where  a  county  treas- 
urer whose  term  of  office  expired  August  5, 1897,  had  serred  the 
constitutional  limit  of  four  years,  the  office  became  vacant  until 
the  1st  day  of  January,  1898,  by  reason  of  the  act  of  1897  (Acts 
1897,  p.  288)  fixing  the  time  of  commencement  of  the  term  of  office 
of  county  treasurers,  which  vacancy  the  board  of  county  commis> 
sioners  had  the  right  to  fill  by  appointment,    p.  669. 

From  the  Daviess  Circuit  Court.    Reversed. 

M.  8.  Hastings^  J.  O.  AUen,  E.  E.  HastingSy  J.  C.  BiU- 
keimer^  P.  R.  Wadsworth  and  W.  Q.  Williams^  for  appel- 
lants. 

W.  R.  Gardiner,  C.  O.  Gardiner  and  Padgett  &  Padgett, 
for  appellee. 

Monks,  C.  J. — This  was  a  proceeding  by  information  to 
determine  which  of  three  claimants  was  entitled  to  the  office 
of  treasurer  of  Daviess  county. 

Appellant,  Henry  Aiken,  was  elected  treasurer  of  Daviess 
county  at  the  general  election  of  1892,  for  a  term  to  com- 
mence August  5,  1893.    He  qualified  and  took  possession  of 
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his  office^  and  at  the  general  election  of  1894  was  elected  his 
own  successor.  On  August  6, 1895,  he  entered  upon  the  dis- 
charge of  the  duties  of  his  second  term.  At  the  general  elec- 
tion of  1896  the  relator,  John  Wadsworth,  was  elected  treas- 
urer of  said  county.  Before  the  5th  day  of  August,  1897, 
he  was  duly  commissioned  as  such  treasurer,  and  qualified 
according  to  law.  The  board  of  commissioners  of  said 
county,  on  August  5,  1897,  appointed  Albion  HorraU  treas- 
tirer  of  said  county  from  August  5,  1897,  to  January  1, 
1898,  and  he  was  duly  commissioned  and  qualified  according 
to  law.  Aikman  refused  to  surrender  the  office  to  either  said 
Wadsworth  or  HorraU,  claiming  that  the  term  of  office  of 
Wadsworth  did  not  commence  under  the  act  of  1897  (Acts 

1897,  p.  288),  until  January  1,  1898,  and  that  he  had  the 
right  to  hold  over  under  section  8,  article  15  of  the  Constitu- 
tion, being  section  225  Burns  1894,  225  Homer  1897,  until 
the  commencement  of  Wadsworth^s  term,  on  January  1, 

1898.  Upon  these  facts,  the  questions  being  presented  by 
demurrer  to  the  complaint  of  appellee  and  cross-compiamts 
of  Appellants,  the  court  held  that  the  relator's  term  of  office 
commenced  August  6,  1897,  and  rendered  judgment  accord- 
ingly. 

It  was  held  in  the  cases  of  Scott  v.  State^  ex  rel.,  161  Inc. 
556;  StatCy  ex  rel.,  v.  HarriSy  post,  699,  that  the  term  of  all 
treasurers  elected  at  the  general  election  of  1896,  whose 
terms  of  office  had  not  commenced  when  the  act  of  1897 
(Acts  1897,  p.  288),  took  effect,  would  commence  under  said 
act  on  the  first  day  of  January  next  following  the  expiration 
of  the  term  of  ihe  treasurer  in  office  when  said  act  took 
effect  It  follows,  therefore,  that  the  term  of  the  relator 
Wadsworth,  who  was  elected  treasurer  of  said  county  at  the 
general  election  of  1896,  did  not  commence  until  January 
1,  1898,  and  the  court  below  erred  in  holding  that  he  was 
entitled  to  said  office  on  August  5,  1897.  Section  2,  article  6 
of  the  Constitution,  being  section  152  Burns  1894,  section 
152  Horner  1897,  creates  the  office  of  county  treasurer  and 
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fixes  the  term  of  office  at  two  years,  and  provides  that  no 
treasurer  shall  be  eligible  to  the  office  of  treasurer  more  than 
four  years  in  any  period  of  six  years. 

It  was  held  by  this  court,  in  Oosman  v.  Stattj  ex  reZ.,  106 
Ind.  203,  that  where  one  has  held  by  election  two  consecu- 
tive terms  of  a  county  office,  created,  and  the  term  of  which 
is  fixed  by  said  section  2,  article  6  of  the  Constitution,  he  can- 
not hold  over  after  the  expiration  of  his  second  term  as  fixed 
by  said  section,  but  at  the  expiration  of  the  period  for  which 
he  is  eligible  (which  in  the  case  of  treasurer  is  four  years  in 
any  period  of  six  yeara)  a  vacancy  ariaes  which  the  board  of 
commissioners  may  fill  by  appointment.  It  was  also  held 
that  section  3,  article  15  of  the  Constitution,  being  section 
225  Burns  1894,  section  225  Homer  1897,  which  provides 
*^that  any  officer,  other  than  a  member  of  the  General  As- 
sembly, shall  hold  his  office  for  any  given  term,  the  same 
shall  be  construed  to  mean  that  such  officer  shall  hold  his  of- 
fice for  such  term  and  until  his  successor  shall  have  been 
elected  and  qualified,^'  only  affects  the  term  of  office,  and  has 
no  relation  to  the  qualifications  or  eligibility  of  any  person 
to  an  office. 

The  expiration  of  the  four  years  fixed  by  the  Constitution 
during  which  appellant  Aikman  was  eligible  to  the  office  of 
treasurer  having  destroyed  his  capacity  to  hold  the  office,  his 
tenure  was  at  an  end.  This  is  because  his  right  to  continue 
in  office  was  dependent  on  his  capacity  or  eligibility  to  hold. 

It  follows,  therefore,  that  there  was  a  vacancy  in  the  office 
of  treasurer  of  said  county  on  August  5,  1897,  which  the 
board  of  commissioners  was  authorized  to  fill,  and  that  ap- 
pellant Horrall,  the  person  appointed  by  said  board  to  fill 
said  vacancv,  was  entitled  to  hold  said  office  until  January 
1,  1898,  and  until  his  successor  was  duly  qualified. 

Jud^rment  reversed,  with  instructions  to  sustain  the  de- 
murrer of  appellant  Aikman  and  the  demurrer  of  appellant 
Horrall  to  the  complaint,  and  to  overrule  all  demurrers  to 
the  cross-complaint  of  Horrall,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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HiATT,    ET   AL.,   TRUSTEES    OP    QlEN    LoDGE    No.    149, 

Independent  Order  op  Odd  Fellows  v. 
The  Town  op  Darlington. 

[No.  18,608.     Filed  May  19,  1809.] 

Towns. — Annexation  of  Territory. — Order  of  County  Cammisnoners. 
— CoUaterai  Attack. — The  board  of  county  commissionerB  has  juris- 
diction to  determine  the  sufficiency  of  a  petition  of  town  trustees, 
under  section  4426  Bums  1894,  for  the  annexation  of  territory,  and 
where  its  record  shows  that  the  petition  came  on  to  be  heard,  and 
it  was  found  that  due  notice  had  been  given,  such  record  is  conclu- 
sive, and  is  not  subject  to  collateral  attack  because  of  any  irregu- 
larity in  the  election  or  qualification  of  the  town  trustees  who  pe- 
titioned for  the  annexation,  or  because  of  any  failure  to  serve  with 
notice  some  landowners  within  such  territory,   pp.  674'5?9. 

Same. — Anneocation  of  Territory. -^Notice  to  Landotonera. — CoUaterai 
Attack, — Persons  who  were  not  served  with  notice  of  a  proceeding 
for  the  annexation  of  territory  to  a  town,  as  provided  by  section 
4426  Bums  1894,  but  who  unite  in  a  joint  attack  thereon  with 
others  who  were  so  served,  cannot  in  that  proceeding  Tnytitrftip  the 
attack  upon  any  grounds  which  are  not  available  to  their  co- 
plaintiffs,    pp.  574-579. 

Pleading. — Answer. — Demurrer. — Where  a  complaint  fails  to  state 
a  cause  of  action,  it  is  never  reversible  error  to  overrule  a  demurrer 
to  an  answer  thereto,    p.  680. 

Sams. — Argumentative  Denial. — Demurrer. — A  denial  is  not  demurs 
rable  because  argumentative,    p.  580. 

Towns. — Annexation  of  Territory. — When  Owners  of  Lands  Estopped 
from  (Questioning  Validity  of  Annexation  Proceedings. — Where  an 
owner  of  territory  annexed  to  a  town  stands  by  and  permits  the 
municipality  to  expend  large  sums  of  money  in  building  streets, 
alleys,  and  sidewalks,  enhancing  the  value  of  his  property,  he  will 
be  estopped  from  disputing  the  validity  of  annexation  proceedings 
of  which  he  had  notice,    pp.  680,  581. 

8ame.— Annexation  of  Territory.— Validity  of  Proceedings,— The 
proceedings  to  annex  territory  to  a  town  are  not  rendered  invalid 
by  the  facts  that  the  certificate  of  election  of  the  town  trustees  pre- 
senting the  petition  was  not  filed  until  the  validity  of  their  acts  bad 
been  called  in  question  in  another  suit,  which  had  been  dismissed. 
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that  tazee  paid  by  owners  of  the  annexed  land  exceeded  the  im- 
proTements  made  thereon,  and  that  the  owners  held  in  fee  the  cem- 
etery lots  in  such  land.    p.  SSL 

From  the  Montgomery  Circuit  Court.     Affirmed. 

BaUard  <&  Ballard,  for  appellants. 

Chas.  Johnston  and  W.  H.  Johnston,  for  appellee. 

DowLiNo,  J. — The  appellee,  the  town  of  Darlington,  by 
T.  M.  Campbell,  W.  E.  Wilson,  and  F.  W.  Campbell,  acting 
as  its  board  of  trustees,  on  the  25th  day  of  May,  1893,  filed 
its  petition  with  the  board  of  commissioners  of  the  county  of 
Montgomery,  in  which  county  said  town  was  situated,  for 
the  annexation  of  a  tract  of  unplatted  land  contiguous  to  the 
town. 

Campbell,  Wilson,  and  Campbell  were  described  in  the 
petition  as  the  board  of  trustees  of  the  town,  and  they  sub- 
scribed it  in  their  official  capacity.  The  petition  conformed 
to  the  requirements  of  the  statute.  It  was  accompanied  with 
a  map  accurately  describing  by  metes  and  bounds  the  terri- 
tory proposed  to  be  attached,  verified  by  affidavit,  and  it  set 
out  the  names  of  the  persons  supposed  to  be  the  owners  of  the 
said  land. 

At  the  regular  June  term  of  the  said  board  of  commis- 
sioners, on  the  8th  day  of  June,  1893,  the  petition  came  on 
to  be  heard,  and  the  board  found  that  due  notice  of  the  same 
had  been  given  by  publication  more  than  thirty  days  before 
the  first  day  of  said  June  term;  that  the  persons  named  in 
said  petition,  among  whom  were  the  appellants  herein,  ex- 
cepting John  J.  Kirkpatrick  and  Sabina  Cozad,  were  the 
owners  of  the  whole  of  the  said  territory;  and  that  all  of  them 
had  been  served  with  notice  of  the  pendency  of  the  said  peti- 
tion. These  facts  appeared  on  the  face  of  the  record  of  the 
board. 

No  objection  seems  to  have  been  made  by  any  one,  and 
the  board  rendered  judgment  granting  the  prayer  of  the  peti- 
tion; and  it  caused  an  entry  to  be  made  on  its  order-book. 
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specifying  the  territory  annexed^  with  the  boundaries  thereof, 
according  to  the  map  and  survey. 

Subsequently  the  town  in  good  faith  caused  streets,  alleysy 
and  sidewalks  to  be  laid  out  and  constructed  in  the  territoiy 
so  annexed,  expending  large  sums  of  money  therefor. 

Four  years  after  these  proceedings  of  the  board  annexing 
said  land,  the  appellants  brought  this  suit  in  the  Montgomery 
Circuit  Court  to  have  the  said  order  of  annexation  declared 
void. 

The  complaint  was  in  three  paragraphs.  The  first,  after 
setting  out  the  proceedings  for  such  annexation  in  detail, 
averred  that  the  inspectors  of  the  election  at  which  the  said 
Campbell,  Wilson,  and  Campbell  were  elected  such  trustees 
of  said  town  did  not  at  any  tiijue  after  the  said  election  make 
and  file  in  the  office  of  the  clerk  of  the  circuit  court  of 
Montgomery  county  a  certificate  of  the  election  of  the  said 
Campbell,  Wilson,  and  Campbell  as  such  trustees. 

The  second  paragraph,  in  addition  to  the  formal  matters 
contained  in  the  first,  alleged  that  no  notice  of  the  petition 
and  proceedings  for  annexation  of  the  territory  in  question 
was  given  to  any  of  the  owners  thereof. 

The  third  paragraph  differs  from  the  second  only  in  the 
averment  that  no  notice  of  the  proceedings  was  served  on 
John  J.  Elrkpatrick,  one  of  the  appellants,  or  upon  some 
twenty-one  other  persons  whose  names  are  set  out,  all  of 
whom,  it  is  charged,  were  known  resident  owners  of  real 
estate  within  the  territory  annexed. 

Demurrers  to  the  several  paragraphs  of  the  complaint  were 
overruled,  and  the  defendant  answered  in  four  paragraphs. 
Tlie  first  two  were  in  denial.  The  third  alleged  that  Camp- 
bell, Wilson,  and  Campbell  were  duly  elected  trustees  of  the 
town,  and  performed  the  duties  required  of  them  by  law; 
that  they  filed  the  petition  for  the  annexation  of  the  said 
territory;  that  due  notice  was  given  to  all  the  owners  thereof; 
and  that  upon  such  petition  the  board  of  commissioners  at 
their  June  term,  1893,  made  the  order  of  annexation.    It 
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ivas  further  averred  that  on  the  7th  day  of  June,  1897,  and 
before  the  commencement  of  this  suit,  the  certificate  of  the 
election  of  the  said  Campbell,  Wilson,  and  Campbell,  as  such 
trustees,  was  filed  in  the  ofiice  of  the  clerk  of  Montgomerj 
county. 

The  fourth  paragraph  of  the  answer  averred,  among  other 
things,  that  all  of  the  owners  of  the  land  sought  to  be  an- 
nexed, including  the  appellants,  were  personally  served  with 
notice  of  the  proceedings;  that  at  its  June  term,  1893,  the 
board  of  commissioners,  with  the  knowledge  of  the  appel- 
lants and  of  all  the  owners  of  the  said  land,  made  the  order 
of  annexation;  that  afterwards  the  said  town,  in  good  faith, 
and  without  knowledge  of  any  defect  in  the  proceedings  for 
annexation,  laid  out  and  made  improvements  in  the  territory 
so  annexed,  consisting  of  streets,  alleys,  and  sidewalks,  and 
expended  large  sums  of  money  therefor,  and  that  it  incurred 
a  debt  for  a  school  building  for  the  use  of  the  school  children 
of  said  town,  including  those  in  the  territory  annexed;  that 
bonds  were  issued  for  said  debt  and  were  outstanding  and  un- 
paid; and  that  the  appellants  and  the  other  owners  of  land 
within  the  boundaries  of  the  territory  annexed  stood  by  with- 
out objection,  and  permitted  said  improvements  to  be  made 
for  the  benefit  of  their  property. 

Demurrers  to  these  answers  were  overruled. 

The  second  paragraph  of  the  answer  being  properly 
treated  as  an  argumentative  denial,  replies  were  filed  to  the 
third  and  fourth  paragraphs  only. 

The  first  paragraph  of  the  reply  to  the  third  paragraph  of 
the  answer  attempted  to  avoid  the  defense  pleaded  in  that 
paragraph  by  alleging  that  the  certificate  of  the  election  of 
Campbell,  Wilson,  and  Campbell  as  trustees  was  not  filed  in 
the  clerk's  office  until  the  validity  of  the  official  acts  of  the 
said  Campbell,  Wilson,  and  Campbell  had  been  called  in 
question  by  the  appellants  in  another  action  between  said 
town  and  said  appellants. 

The  second  paragraph  of  reply  to  the  fourth  paragraph  of 
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the  answer  averred  that  the  total  cost  of  the  improvements 
made  by  the  town  in  the  territory  annexed,  did  not  equal 
the  amount  of  general  taxes  paid  to  said  town  by  appellants 
and  the  other  owners  of  lands  within  the  territory  annexed, 
and  that  the  debt  for  the  school  building  was  incurred  with- 
out authority  of  law. 

The  third  paragraph  of  the  reply  set  up  the  same  facts  as 
were  alleged  in  the  second  paragraph,  with  the  additional 
statements  that  the  only  land  owned  by  the  appellant  Glen 
Lodge  No.  149,  in  said  territory  was  a  cemetery,  which  is 
not  subject  to  taxation,  and  that  the  other  owners  objected 
to  the  issuing  of  the  bonds  by  the  town  on  account  of  the 
debt  for  the  school  building,  and  that  appellee  had  knowledge 
of  these  facts. 

The  fourth  paragraph  of  reply  to  the  second  paragraph 
of  the  answer  alleged  that  the  lots  in  the  cemetery  embraced 
in  the  territory  annexed  were  held  by  the  owners  thereof  in 
fee  simple. 

To  each  paragraph  of  the  reply  a  demurrer  was  sustained, 
and  the  appellants  refusing  to  plead  further,  judgment  was 
rendered  against  them. 

The  errors  assigned  are  the  rulings  of  the  court  upon  the 
demurrers  to  the  second,  third,  and  fourth  paragraphs  of  the 
answer  and  to  the  second,  third,  and  fourth  paragraplis  of 
the  reply. 

The  question  with  which  appellants  are  met  at  the 
threshold  of  this  appeal  is,  are  the  proceedings  of  the  board 
of  commissioners  in  the  matter  of  the  annexation  of  the  lands 
in  controversy  open  to  attack  bv  them? 

The  section  of  the  statute  under  which  these  proceedings 
were  taken  is  as  follows : 

"When  any  town  shall  desire  to  annex  contiguotis  terri- 
tory thereto,  not  platted  or  recorded,  the  trustees  shall  present 
to  the  board  of  county  commissioners  a  petition  setting  forth 
the  reasons  for  such  annexation,  and  shall  accompany  the 
same  with  a  map  or  plat  accurately  describing  by  metes  and 
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bounds,  the  territory  proposed  to  be  attached,  which  shall  be 
verified  by  affidavit.  Such  trustees  shall  give  thirty  days' 
notice,  by  publication  in  a  newspaper  printed  in  such  town, 
if  any;  otherwise  in  the  county,  or,  if  none,  then  by  posting 
up  such  notice  in  five  or  more  public  places  within  the  cor- 
poration. A  copy  of  such  notice  shall  be  served  on  the 
o^vner  or  owners  of  such  territory,  if  known  and  residents  of 
the  county."  Section  4426  Burns  1894,  section  3389  Hor- 
ner 1897. 

The  power  and  right  of  the  board  of  commissioners  of 
Montgomery  cour.ty  to  hear  and  determine  the  petition  of 
the  town  of  Darlington  for  the  annexation  to  the  town  of 
contiguous  unplatted  territory  are  not  denied.  Having  juris- 
diction of  the  subject-matter  of  the  proceeding,  did  the  board 
obtain  jurisdiction  of  the  persons  of  the  owners  of  the  terri- 
tory proposed  to  be  attached?  The  proceedings  of  the  board 
which  are  set  out  at  length  in  the  complaint,  disclose  that  all 
of  the  appellants,  excepting  possibly  John  J.  Kirkpatrick 
and  Sabina  Cozad,  were  named  in  the  petition  for  annexation 
as  known  resident  owners  of  the  territory  to  be  attached,  and 
that  they  were  personally  served  with  notice  of  the  petition 
and  proceedings.  Even  if  Kirkpatrick  and  Cozad  were  not 
served  they  are  in  no  better  condition  than  the  other  appel- 
lants who  were  served.  They  have  united  with  the  other 
appellants.  Their  interests  cannot  be  severed  from  those  of 
their  co-plaintiffs.  The  cause  of  action  is  entire,  and  if  the 
complaint  fails  to  show  a  good  cause  of  action  as  to  any  of  the 
plaintiffs,  it  is  bad  as  to  all.  Town  of  Cicero  v.  Williamsony 
91  Ind.  641;  Peters  v.  Outhriey  119  Ind.  44;  Mcintosh  v. 
Zaring,  150  Ind.  301,  and  cases  cited. 

The  appellants  other  than  Kirkpatrick  and  Cozad  cannot 
assail  the  proceedings  because  they  were  parties  to  them,  and 
are  fhown  to  have  been  served  with  notice.  Their  only 
remedy  was  by  appeal  from  the  judgment  of  the  board. 

In  Boardy  etcy  v.  Hall^  70  Ind.  409,  it  is  said:  "The  filing 
of  the  petition  calls  into  exercise  the  jurisdiction  of  the 
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boardy  and  authorizes  that  body  to  detennine,  not  only 
whether  the  petition  is  properly  signed  by  the  requisite  num- 
ber of  freeholders  of  the  township,  but  every  other  fact 
necessary  to  the  granting  of  the  prayer  of  the  petition,  in- 
cluding the  due  organization,  under  the  laws  of  this  State, 
of  the  company  in  whose  favor  aid  is  asked. 

"By  making  the  order  granting  the  prayer  of  the  petition, 
the  board  must  be  taken  to  have  decided  that  the  company 
was  such  a  one  as  was,  under  the  statute,  entitled  to  aid;  and 
if,  in  this  respect,  it  has  committed  an  error,  the  decision  is, 
nevertheless,  binding  and  conclusive,  unless  appealed  from, 
and  cannot  be  attacked  collaterally,  as  by  injunction  upon 
the  collection  of  the  tax.  These  principles  are  well  estab- 
lished by  the  authorities  above  cited  upon  the  point,  and  by 
numerous  others.  See  Snelson  v.  States  16  Ind.  29;  Ve- 
quindre  v.  Williams^  81  Ind.  444." 

In  Town  of  Cicero  v.  Williamson^  91  Ind.  541,  the  court 
say:  "Where  a  petition,  authenticated  by  the  signatures  of 
the  town  officers,  and  professing  to  be  the  petition  of  the  town 
is  filed  with  the  board  of  commissioners,  is  adjudged  suffi- 
cient, and  judgment  is  entered  annexing  the  contiguous  terri- 
tory, it  will  conclude  taxpayers  from  rabing,  in  a  collateral 
attack,  any  questions  as  to  the  formality  of  the  proceedings 
by  the  town  trustees.  Such  questions  are  necessarily  decid- 
ed by  the  board  of  commissioners,  and  are,  therefore,  so  con- 
clusively adjudicated  as  not  to  be  brought  into  consideration 
by  a  collateral  attack.  Catterlin  v.  City  of  Frankfort^  87 
Ind.  46.  *  *  *  Where  notice  is  required  before  an  in- 
ferior tribunal  can  act,  and  it  does  act,  it  is  not  essential  that 
its  records  should  show  that  it  expressly  adjudged  the  notice 
sufficient.  The  action  does  this  by  implication,  and  is 
enough  to  express  the  decision.  Board,  etc.,  v.  HaUy  70  Ind. 
469." 

Again  in  Stoddard  v.  Johnson,  Treats,,  75  Ind.  20,  on 
page  30,  it  is  said:  "These  authorities  show  further,  that 
when  an  inferior  tribunal  is  required  to  ascertain  and  decide 
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upon  facts  essential  to  its  jurisdiction,  its  determination 
thereon  is  conclusive  as  against  collateral  attack,  and  that,  in 
such  proceedings  as  that  under  consideration,  the  filing  or 
presentation  of  the  petition  calls  into  exercise  the  jurisdiction 
of  the  board,  and  authorizes  that  body  to  determine,  not  only 
whether  the  petition  is  properly  signed  by  the  requisite  land- 
owners, but  ev«ry  other  fact  necessary  to  the  granting  of  the 
prayer  of  the  petition;  for  instance,  in  this  case,  whether  the 
proposed  improvement,  its  kind,  and  the  points  between 
which  it  was  to  be  made, 'and  the  like,  were  sufficiently 
stated.  And  it  is  not  necessary  that  the  record  of  the  board 
shall  show  an  express  finding  upon  such  facts.  Such  finding 
will  be  presumed  in  support  of  the  proceedings,  if  the  record 
shows  an  order  granting  the  petition,  or  for  the  taking  of 
the  steps  necessary  to  the  accomplishment  of  the  end  de- 
signed. *  ♦  ♦  By  the  presentation  of  the  petition,  the 
judgment  of  the  board  upon  its  sufficiency  was  invoked,  and 
their  judgment  in  this  respect,  as  much  as  in  other  respects, 
is  exempt  from  collateral  attack." 

JoifieSy  Treas.y  v.  CuUeriy  142  Ind.  335,  waB  a  suit  to  en- 
join the  treasurer  of  Rush  county  from  collecting  a  tax 
levied  upon  the  lands  of  the  appellee  and  others  in  aid  of 
the  construction  of  a  railroad.  The  principal  question  in- 
volved was  the  validity  of  an  order  of  the  board  of  commis- 
sioners making  a  donation  to  the  railway  company,  and  levy- 
ing a  special  tax  for  the  purpose  of  raising  the  sum  donated. 
In  speaking  of  the  jurisdiction  of  the  board,  and  the  pre- 
sumptions concerning  it,  the  court  say:  ''In  the  case  at  bar, 
as  we  have  seen,  the  board  of  commissioners  of  Rush  county 
had  the  exclusive  original  jurisdiction  of  the  subject-matter 
of  granting  aid  to  railway  companies  by  townships  of  that 
county;  and  it  appears  that  this  board  at  least  assumed  to,  and 
did  make,  the  orders  wliich  the  appellee  in  this  collateral  pro- 
ceeding now  seeks  to  assail  upon  the  ground  that  they  are  ab- 
solutely void.  It  follows,  tiierefore,  and  we  do  so  adjudge, 
Vol.  152— &7 
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that  the  jurisdiction  of  the  commissioners'  court  oyer  the  sub- 
ject-matter thus  appearing,  the  same  presumptions  of  regular- 
ity attend  all  of  its  particular  proceedings  in  controversy  that 
attach  to  those  of  a  court  of  general  jurisdiction.  It  will 
therefore  be  presumed  in  aid  of  the  order  upon  a  collateral 
attack  against  the  same  that  every  fact  necessary  to  its 
validity  existed.  The  power  to  decide,  implies  also  the  power 
to  decide  wrong  as  well  as  right.  These  principles  of  law 
are  fully  sustained  by  the  following  authorities:  Jackson  v. 
Smithy  120  Ind.  520;  Chicago^  etc.,  R.  Co.  v.  Sutton^  130 
Ind.  405;  Van  Fleet  Coll.  Att.  pp.  874,  875;  State,  ex  reL, 
V.  ^Yolevery  127  Ind.  306;  Turner  v.  Conkey,  132  Ind.  248. 
17  L.  E.  A.  509;  Alexander  v.  Oill,  130  Ind.  485;  McLaugh- 
lin V.  Eichison,  127  Ind.  474;  Bass  v.  City  of  Fort  Wayne, 
121  Ind.  889;  Otis  v.  DeBoer,  116  Ind.  531.  The  questior* 
which  seems  to  be  the  test  of  jurisdiction  is — ^had  the  tribunal 
authority  to  act  within  range  of  the  general  subject?  If  it 
had,  then  there  was  jurisdiction.  Adams  v.  Harrington, 
114  Ind.  66;  Young,  Tr.,  v.  Wells,  97  Ind.  410;  TaUman  v. 
McCarty,  11  Wis.  420;  Colton  v.  Beardsley,  38  Barb.  29. 

'^The  earlier  decisions  of  this  court  on  this  point,  among 
which  are  the  case  of  IJord  v.  Elliott,  33  Ind.  220,  and  others 
cited  by  appellee,  lay  down  a  general  rule  which  seemingly 
the  court  applied  to  orders  and  proceedings  of  boards  of  com- 
missioners in  each  particular  matter  wherein  exclusive  orig- 
inal jurisdiction  was  conferred  upon  them.  These  decisions, 
we  think,  must  be  held  and  deemed  to  be  modified  and  dis- 
tinguished in  the  later  cases  to  which  we  have  referred.  The 
principle  that  where  a  tribunal  has  jurisdiction  of  the  gen- 
eral subject,  its  determination  that  facts  essential  to  jurisdic- 
tion exist,  is  conclusive  as  against  a  collateral  attack,  has  been 
asserted  and  enforced  by  this  court  in  many  cases,  and  has 
been  held  to  apply  to  the  acts  of  common  councils  as  well 
as  to  boards  of  commissionpr?.  See  City  of  Indianapolis  v. 
Consumers,  etc.,  Co,,  140  Ind.  107,  27  L.  R  A.  514,  and  au- 
thorities there  cited.'* 
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In  Denton  v.  Arnold^  151  Ind.  188,  the  nile  is  thus  stated: 
'^Counsel  for  appellant  urge  that  the  answer  is  not  sufficient, 
for  the  reason  that  it  does  not  disclose  that  appellant  was  no- 
tified of  the  pendency  of  the  petition  to  sell  the  real  estate  in 
the  particular  manner  prescribed  by  the  statute.  It  is 
alleged  in  the  answer,  however,  that  she  was  a  party  to  the 
proceedings  and  that  due  notice  was  given  to  her  of  the  pend- 
ency of  said  proceedings;  and  it  further  appears  that  the 
court  assumed  jurisdiction  in  the  action,  and  ordered  the  sale 
of  the  land.  This  was  an  adjudication  by  the  court  upon  the 
question  of  notice,  and  we  must  presume  that  the  court  did 
its  duty,  and  found,  before  it  rendered  its  judgment,  that  ap- 
pellant as  a  party  to  the  petition,  had  been  duly  no- 
tified thereof/  as  required  by  law.  First.  Nat.  Bank  v.  Han- 
nay  Adm.y  12  Ind.  App.  240;  Jackson  v.  StatCy  ex  rel.^  104 
Ind.  516;  Forsyth  v.  Wilcox,  148  Ind.  144."  See,  also  Gold 
V.  Pittshurfjh,  etc.,  R.  Co,,  (hid.  Sup.)  53  X.  E.  285,  and 
cases  cited. 

It  is  evident  from  these  authorities  that  the  board  of  com- 
missioners of  Montgomery  county  had  jurisdiction  to  deter- 
mine the  question  of  the  sufficiency  of  the  petition  for  the 
annexation  of  the  territory,  the  competency  and  authority 
of  the  officers  who  signed  it  on  behalf  of  the  town  of  Darling- 
ton, and  also  the  question  whether  the  notice  prescribed  by 
the  statute  had  been  given,  and  whether  the  persons  named 
as  the  owners  of  the  land,  including  the  appellants,  had  been 
properly  served  with  notice.  Not  only  does  the  action  of  the 
board  indicate  that  it  deemed  that  the  petition  was  signed  and 
presented  by  officers  who  had  authority  to  represent  the  town, 
and  that  notice  had  been  given  to  the  owners  of  the  land  to 
be  annexed,  but  the  record  of  the  board  discloses  that  it  ex- 
pressly adjudged  that  such  notice  was  given. 

The  appellants,  the  trustees  of  Glen  Lodge  Xo.  149,  Inde- 
pendent Order  of  Odd  Fellows,  William  N.  Bowers,  George 
Kashner,  and  Jordan  H.  Harris,  were  conclusively  bound  by 
the  order  and  judgment  of  the  board  of  commi<*sioner3  in  the 
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annexation  proceedings,  and  they  cannot  be  heard  to  question 
its  validity  in  this  action. 

As  the  complaint,  therefore,  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  as  to  all  of  the  plaintiffs  (if  in- 
deed, it  was  sufficient  as  to  any  of  them),  it  was  not  error  to 
overrule  the  demurrers  to  the  answers,  even  if  the  answers 
were  insufficient.  A  bad  answer  is  good  enough  for  a  bad 
complaint.  Ice  v.  Ball,  102  Ind.  42 ;  Reeves  v.  Howes^  104 
Ind.  436;  Low  v.  Studabaker,  110  Ind.  57. 

But  we  think  the  answers  were  good.  The  facts  on  which 
issues  were  tendered  by  each  paragraph  of  the  complaint 
were  sufficiently  confessed  and  avoided,  or  denied,  by  each 
paragraph  of  the  answer. 

The  second  paragraph  of  the  answer  was  an  argumentative 
denial.  It  was  not  error  to  overrule  a  demurrer  to  it 
ClaueeT  v.  Jones^  100  Ind.  123;  Leary  v.  Moran,  106  Ind. 
660. 

The  third  paragraph  of  the  answer  directly  traversed  all 
the  allegations  of  the  complaint  as  to  the  failure  to  notify  ap- 
pellants of  the  annexation  proceedings,  and  it  averred  the 
filing  of  the  certificate  of  the  election  of  the  trustees  before 
the  commencement  of  this  action* 

The  fourth  paragraph  of  the  answer,  in  like  manner, 
showed  that  notice  was  served  on  all  the  owners  of  the  land 
annexed,  and  it  also  set  up  the  fact  that  the  appellants  had 
stood  by  and  permitted  the  appellee  to  lay  out  and  make  im- 
provements in  the  territory  attached,  consisting  of  streets, 
alleys,  and  sidewalks,  and  to  expend  large  sums  of  money 
therefor,  that  by  these  improvements,  the  value  of  the  prop- 
erty of  appellants  was  enhanced,  and  that  such  improve* 
ments  were  made  in  good  faith,  and  with  no  knowledge  that 
imy  defect  in  the  proceedings  for  annexation  existed. 

These  acts  of  the  appellee  described  in  the  fourth  para- 
graph of  the  answer  were  public,  and  were  such  that  the  resi- 
dent owners  of  the  land  annexed  were  bound  to  take  notice  of 
them.  Not  only  was  the  town  corporation  interested  in  them, 
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but  the  individual  citizens  of  the  town,  and  of  the  territory 
annexed,  were  also  liable  to  be  influenced  by  them  in  the 
purchase  and  improvement  of  property  with  reference  to 
such  streets,  alleys,  and  highways,  as  well  as  by  the  circum- 
stance that  the  territory  appeared  to  be  within  the  corporate 
limits  of  the  town,  and  therefore  exempt  from  certain  bur- 
dens, and  entitled  to  many  privileges  and  enjoying  numerous 
advantages  as  a  part  of  an  incorporated  town.  As  was  said  in 
Strosser  v.  City  of  Fort  WaynSy  100  Ind.  443,  "If  a  tax- 
payer were  permitted  long  to  acquiesce  in  the  order  of  an- 
nexation, and  then  secure  its  overthrow,  great  confusion 
would  ensue  and  much  injustice  be  often  done.  High  con- 
siderations of  public  policy  and  justice  require  that  a  tax- 
payer who  is  notified  that  a  public  corporation  claims  to  have 
extended  its  limits  so  as  to  take  in  his  property  should  act 
with  promptness  and  proceed  with  diligence,  if  he  would  re- 
sist the  attempted  annexation." 

The  matters. pleaded  in  the  several  replies  were  not  suffi- 
cient to  avoid  the  answers.  Their  substance  is  set  out  else- 
where in  this  opinion,  and  need  not  be  repeated.  It  is 
enough  to  say  that  the  facts  that  the  certificate  of  the  elec- 
tion of  the  trustees  was  not  filed  until  the  validity  of  their 
acts  had  been  called  in  question  in  another  suit,  which  was 
dismissed,  that  the  taxes  paid  by  the  appellants  to  the  appel- 
lee equaled  or  exceeded  the  cost  of  the  public  improvements 
made  in  the  territory  annexed,  and  that  the  appellants  were 
the  owners  in  fee  simple  of  the  cemetery  lots  in  the  said 
territory  were  wholly  immaterial.  The  demurrers  to  the 
four  paragraphs  of  reply  were  therefore  properly  sustained. 

But,  as  we  have  said,  the  first  infirmity  in  the  pleadings  is 
found  in  the  complaint,  and  the  sufficiency  or  insufficiencj 
of  the  subsequent  pleadings  is  unimportant. 

We  find  no  errors  in  the  rulings  of  the  court,  and  the 
judgment  is  affirmed. 
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,iw  ^  American  Trust  and  Savings  Bank  et  al.  v. 

;S~S|  McGettigan,  Receiver. 

158  ao6[  ' 

.jflg  ^j      [No.  17,779.    FU^  Feb.  17,  1809.    Rehearing  denied  June  7,  1809.] 

'100   AMi 

Pleading. — Demurrer. — Receiver. — A  demurrer  to  a  complaint  by  a 

170     4^1      receiver  to  cancel  a  mortgage  existing  on  the  trust  property  calls 


f  170  696^  in  question  not  only  the  sufficiency  of  the  facts  alleged  to  consti- 
^170  700^  ^^^  ^  cause  of  action,  but  also  the  right  of  the  receiver  to  maintain 
the  action,   p.  686, 

Receivers. — lAens  of  Creditors. — Where  a  court  takes  poeseesion  of 
the  property  of  an  insolvent  corporation  and  appoints  a  receiver,  it 
receives  such  property  impressed  with  all  existing  rights  and  equi- 
ties of  creditors,  and  the  relative  rank  of  claims  and  the  standing  of 
liens  remain  unaffected  by  the  receivership,   p.  687, 

MoRTQAOE. — Record. — Validity.— Fraud. — A  mortgage  executed  by 
a  corporation  to  secure  a  loan  is  valid  as  against  existing  creditors, 
although  accompanied  by  an  agreement  that  its  execution  should 
be  kept  concealed,  and  that  it  should  not  be  recorded  within  the 
time  prescribed  by  law.    pp.  688,  689. 

Same. — Action  to  Set  Aside. — Receivers. — A  receiver  cannot  maintain 
an  action  on  a  complaint  to  set  aside  a  mortgage  existing  on  the 
trust  property  on  the  ground  that  the  mortgage  was  not  recorded, 
and  that  its  execution  was  concealed,  where  the  complaint  shows 
upon  its  face  that  the  relief  sought  is  for  the  equal  benefit  of  exist- 
ing creditors  and  subsequent  creditors  without  notice,  pp,  689, 690, 

From  the  Marion  Circuit  Court.     Reversed. 

McBride  &  Dennj/y  D.  P.  Baldwin^  Mason  &  Labia  and 
Blackledge  &  Thornton^  for  appellants. 

Ayres  &  JoneSy  MiUery  Winter  &  Elam  and  Elliott  4c 
Elliotty  for  appellee. 

Eadley,  J. — This  suit  was  commenced  by  John  E.  Mc- 
Gettigan, receiver  of  the  Premier  Steel  Company  of  In- 
dianapolis, against  the  American  Trust  &  Savings  Bank  of 
Chicago  and  the  Bank  of  Commerce  of  Indianapolis,  as 
trustees  of  a  certain  bond  issue  of  said  steel  company,  Henry 
E.  Southwell  et  at.,  to  cancel  the  mortgage  given  bv  the 
Premier  Steel  Company  to  secure  bonds  issued  by  it  to  the 
amount  of  $300,000.     The  substance  of  the  complaint,  after 
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certain  formal  allegations,  is  as  follows :  That  the  plaintiff 
was  duly  appointed  the  receiver  of  the  Premier  Steel  Com- 
pany by  the  Marion  Circuit  Court,  and  was  by  order  of  court 
authorized  to  bring  this  suit  to  test  the  validity  of  this  mort- 
gage; that  on  the  7th  day  of  July,  1891,  by  a  resolution  of 
the  board  of  directors,  the  president  and  secretary  of  the 
Premier  Steel  Company  were  directed  to  execute  300  bonds, 
of  $1,000  each,  secured  by  mortgage  on  the  property  of  the 
company,  and  to  dispose  of  them  to  the  best  advantage;  that 
the  bonds,  bearing  date  August  1,  1891,  and  a  mortgage  to 
secure  the  same,  were  signed  by  the  president  and  secretary, 
covering  the  property  of  the  company,  which  is  described  in 
the  complaint;  that  said  officers  were  not  authorized  by  said 
company  to  pledge  said  bonds  as  collateral  security  for  loans; 
that  the  bonds  and  mortgage  were  signed  by  the  president 
and  secretary  (a  copy  of  said  mortgage  being  filed  as  a  part 
of  the  complaint,  as  exhibit  ^^A"),  but  the  bonds  were  not 
sold  or  disposed  of  in  any  way,  and  the  company  thereafter 
held  itself  out  as  being  possessed  of  the  property  free  from 
encumbrance,  and  procured  large  loans  and  credits  upon  the 
strength  of  such  representations;  that  on  the  13tb  day  of 
July,  1892,  being  then  insolvent,  and  largely  indebted  for 
loans  and  credits  obtained  as  aforesaid,  all  of  which  was  at 
the  time  well  known  to  defendant  Southwell,  and  being  at 
the  time  indebted  to  Southwell  in  the  sum  of  $20,000  upon 
two  notes  dated  December  21,  1891,  for  $10,000  each,  pay- 
able one  year  after  date,  and  having  obtained  from  Southwell 
an  additional  loan  of  $30,000  upon  three  notes  of  $10,000 
each,  dated  July  13,  1892,  payable  one  year  after  date,  all  of 
said  notes  being  indorsed  by  Charles  W.  DePauw,  president 
and  W.  H.  Coen,  secretary  and  general  manager,  of  said 
company,  thereupon  said  general  manager  and  said  South- 
well executed  the  agreement  of  that  date,  which  is  made  a 
part  of  the  complaint,  and  which  is  in  the  following  words: 
"This  memorandum  of  agreement,  made  this  thirteenth 
day  of  July,  A.  D.  1892,  between  the  Premier  Steel  Com- 
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pany  of  Indianapolis,  Indiana,  and  H.  E.  Southwell  of 
Chicagd,  Illinois,  witnesseth:  Whereas,  H.  E.  Southwell 
is  now  the  holder  and  owner  of  five  certain  notes  of  the 
Premier  Steel  Company,  for  $10,000  each,  payable  to  the 
order  of  C.  W.  DePauw,  and  by  him  indorsed,  payable  one 
year  after  date,  two  of  said  notes  being  dated  December  21, 
1891,  and  three  being  dated  July  13,  1892;  and  whereas. 
The  Premier  Steel  Company  has  deposited  with  the  Ameri- 
can Trust  &  Savings  Bank  of  Chicago,  300  of  its  six  per 
cent  gold  bonds,  of  $1,000  each,  payable  twenty  years  after 
date,  secured  by  a  mortgage  deed  on  the  property  of  said 
Premier  Steel  Company,  dated  August  1,  1891,  in  escrow: 
Now,  it  is  hereby  agreed  between  the  parties  hereto  that  said 
bank  shall  continue  to  hold  said  bonds  and  said  mortgage 
deed,  which  deed  has  not  been  filed  of  record,  upon  the  fol- 
lowing understanding,  to  wit:  That,  whenever  the  owner  of 
said  notes  shall  feel  himself  insecure  in  regard  to  the  same, 
then,  upon  bis  request,  said  bank  shall  file  said  trust  deed  for 
record,  notice  of  said  request  to  be  given  previously  to  said 
Premier  Steel  Company;  otherwise,  said  bonds  and  trust  deed 
to  remain  as  at  present  until  the  payment  of  said  notes.  It  is 
further  agreed  that  if,  at  any  time  before  the  expiration  of 
the  aforesaid  notes,  said  Premier  Steel  Company  shall  desire 
a  further  loan  of  $50,000,  and  said  Southwell  shall  not  be 
able  to  furnish  said  amount,  then  the  said  trust  deed  shall  be 
filed  of  record,  and  $200,000  of  said  bonds  shall  be  released 
to  said  steel  company,  the  other  $100,000  remaining  as  se* 
curity  for  the  aforesaid  notes.  Witness  our  hand  and  seals 
the  day  and  year  above  written.  Premier  Steel  Company, 
by  W.  H.  Coen,  Sec'y  &  Gen'l  Man^r.  H.  E.  Southwell" 
It  is  then  averred  that  such  secretary  and  general  manager 
had  no  sufficient  authority  from  said  company  to  execute 
said  agreement;  that  at  the  time  said  Southwell  well  knew 
that  said  company  was  insolvent,  or  in  danger  of  insolvency; 
that  said  company  was  largely  in  debt,  and  intended  and 
expected  to  buy  large  quantities  of  material  upon  credit,  and 
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to  borrow  large  sums  of  money,  and  incur  large  debts,  to 
carry  on  its  business  and  construct  new  and  additional  build- 
ings, etc.,  all  of  which  improvements  to  said  property  were 
by  its  terms  to  be  covered  by  said  mortgage;  that,  knowing 
that  the  business  of  said  company  was  largely  carried  on  upon 
credit,  and  that  to  record  the  mortgage  would  injure  the 
credit  of  the  company  and  prevent  it  from  obtaining  credit, 
and  knowing  that  it  was  obtaining  and  was  intending  to  ob- 
tain credit  by  holding  out  to  the  world  that  its  property  was 
free  from  encumbrance,  said  Southwell  fraudulenly  agreed 
with  said  company  to  withhold  said  mortgage  from  the  record 
for  the  purpose  of  pemodtting  said  Premier  Steel  Company 
fraudulently  to  hold  itself  out  as  being  possessed  of  said 
property  free  of  encumbrance;  that  thereafter  said  company 
contracted  large  debts;  borrowed  large  sums  of  money,  and 
obtained  materials  and  property  upon  credit,  upon  such 
representations  that  its  property  was  free  from  encumbrance, 
and  that  such  credits  and  property  could  not  have  been  ob* 
tained  otherwise,  and  that  a  very  large  part  of  the  indebted- 
ness of  said  company  now  existing,  to  wit,  more  than 
$100,000,  is  for  loans  and  credits  and  property  obtained  after 
said  agreement  was  made,  and  while  the  mortgage  was  so 
fraudulently  withheld  from  the  record;  that  the  same  was  so 
fraudulently  withheld  until  the  29th  day  of  April,  1893,  a 
few  days  prior  to  the  appointipent  of  said  receiver,  when 
said  Southwell  caused  said  mortgage  to  be  placed  on  record; 
that  said  bonds  have  never  been  sold  or  in  any  way  disposed 
of,  except  to  place  the  same  in  the  American  Trust  &  Savings 
Bank  aforesaid  as  security  for  said  loans  so  made  from 
Southwell;  that,  within  a  day  or  two  before  this  receiver  was 
appointed,  said  Charles  W.  DePauw,  knowing  that  the  re- 
ceiver was  about  to  be  appointed,  took  possession  of  $200,- 
000  of  the  bonds,  and  still  retains  possession  thereof,  claiming 
that  he  is  entitled  to  them  for  the  benefit  of  the  creditors  of 
the  company  upon  whose  paper  he  is  indorser,  and  that  he  has 
made  a  voluntary  assignment  to  the  Union  Trust  Company 
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of  Indianapolis;  that  said  mortgage  is  an  apparent  lien  upon 
said  real  estate,  and  casts  a  cloud  upon  the  title  of  the  plain- 
tiff; that  said  Southwell  claims  that  he  has  and  holds  a  lien 
upon  said  real  estate  prior  and  superior  to  that  of  the  plaintiff ^ 
and  of  the  creditors  aforesaid  who  gave  credit  to  said  Premier 
Steel  Company  upon  the  understanding  that  the  property 
was  free  from  encumbrance;  that  said  Premier  Steel  Com- 
pany is  insolvent;  that  said  Southwell  ought  not  to  be  per- 
mitted to  hold  said  mortgage  as  a  lien  prior  to  the  rights 
of  the  creditors  of  said  company  who  gave  credit  to  said 
company  upon  the  faith  that  said  property  was  unencumber- 
ed as  aforesaid;  and  that  the  said  Charles  W.  DePauw  and 
the  Union  Trust  Company  have  no  rights  to  or  interest  in 
said  bonds.  Prayer,  that  the  mortgage  be  adjudged  void 
and  canceled;  and  that  the  title  of  the  plaintiff  to  the 
property  be  quieted  as  against  any  claim  of  the  defendantSi 
and  for  all  other  proper  relief. 

The  separate  demurrers  of  the  American  Trust  &  Savings 
Bank  and  the  Bank  of  Commerce,  trustees,  and  Henry  K 
Southwell,  to  the  complaint,  were  overruled.  Answers  to 
the  complaint  were  filed,  but,  as  no  question  is  presented  to 
this  court  upon  them,  they  need  not  be  noticed.  The  trus- 
tees filed  a  cross-complaint,  in  which  they  joined  in  asking  a 
foreclosure  of  the  mortgage.  To  the  cross-complaint  the 
receiver  filed  his  separate  answer,  in  five  paragraphs.  The 
first  paragraph  of  answer  covers  substantially  the  same 
ground  as  the  complaint.  The  second  and  third  paragraphs 
present  substantially  the  same  facts  pleaded  in  estoppel.  The 
trustees  filed  demurrers  to  each  the  first,  second,  and  third 
paragraphs  of  this  answer.  These  demurrers  were  over- 
ruled. 

The  demurrers  of  appellants  to  the  complaint  call  in 
question  not  only  the  sufficiency  of  the  facts  to  constitute  a 
cause  of  action,  but  also  the  right  of  the  plaintiff  to  maintain 
the  suit.  Pence  v.  Aughe,  101  Ind.  317;  Wilson  v.  Oaley^ 
103  Ind.  257;  Farri^  v.  Jones,  112  Ind.  498. 
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The  first  assault  made  upon  the  complaint  is  that  the 
plaintiff  cannot  maintain  this  suit  on  behalf  of  all  the 
creditors,  as  he  shows  by  his  complaint  one  class  of  creditors 
that  has  no  right  or  equity  that  can  be  asserted  against  the 
mortgage.  It  is  well  established  that  when  a  court  takes 
possession  of  the  property  of  an  insolvent  corporation,  and 
appoints  a  receiver,  such  receiver  "is  the  arm  of  the  court," 
by  which  it  administers  the  trust  for  the  benefit  of  the 
creditors.  But  the  court  receives  such  property  impressed 
with  all  existing  rights  and  equities  of  creditors,  and  the 
relative  rank  of  claims,  and  the  standing  of  liens  remains 
imaffected  by  a  receivership.  Every  legal  and  equitable 
lien  upon  the  property  of  the  corporation  is  preserved,  with 
the  power  of  enforcing  it.  Gluck  &  Becker,  Rec,  section 
6;  20  AuL  &  Eng.  Enc.  of  Law,  p.  407;  Woerishojfer  v. 
North  River,  etc.,  Co.,  99  N.  Y.  398-402,  2  N.  E.  47; 
Hvhbard  v.  Hamilton  Bank,  7  Mete.  (Mass.)  340;  Minchin 
V.  Nat.  Bank,  36  X.  J.  Eq.  436;  Snow  v.  Winslow,  54  Iowa, 
200,  6  N.  W.  191;  II ah  v.  Frost,  99  U.  S.  389.  And  it  is 
as  much  the  duty  of  a  receiver;  in  administering  an  estate, 
to  protect  valid  preferences  and  priorities,  as  it  is  to  make  a 
just  distribution  among  the  general  creditors.  He  is  strictly 
the  officer  of  the  court,  and  it  is  his  duty  so  to  conduct  the 
business  that  the  interests  of  all  persons  shall  be  protected. 
He  should  not  advocate  the  cause  of  one  claimant  against 
another.  Between  them  he  is  indifferent,  owing  a  like  duty 
to  all,  and  for  that  reason  should,  as  far  as  possible,  see  to  it 
that  each  has  an  equaL  opportunity  to  enforce  his  claim. 
Gluck  &  Becker,  Rec,  sections  28,  48;  Nat.  Bank,  etc,  v. 
Barnum,  etc,  Works,  58  Mich.  315,  317,  24  N.  W.  543; 
Attorney-General  v.  Security  Ins.  Co.,  79  K  Y.  267,  271. 
It  is  true,  as  asserted  by  counsel  for  appellants,  that  the  right 
of  the  receiver  to  bring  this  action  depends  upon  the  right 
of  the  creditors  represented  by  him  to  have  united  in  bring- 
ing it,  if  no  receiver  had  been  appointed.  The  complaint 
and  argument  by  appellee  proceed  upon  the  assumption  that 
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the  appellee,  in  bringing  it,  was  acting  on  behalf  of  all  the 
creditors  to  set  aside  a  fraudulent  mortgage.  In  him  all 
the  creditors  unite.  His  complaint  is  their  joint  complaint, 
in  which  they  seek  to  have  the  mortgage  adjudged  absolutely 
void.  They  do  not  ask  the  court  to  recognize  superior  equit- 
ies in  the  junior  creditors,  and  for  postponement  of  the 
mortgage  to  such  equities,  but  insist  that,  upon  the  facts 
pleaded,  the  mortgage  should  be  canceled  and  entirely  swept 
away,  and  be  held  of  no  force  and  effect  whatever  as  against 
or  in  favor  of  any  one.  If  the  complaint  shows  that  the 
creditors  could  not  join  in  such  a  complaint,  it  is  bad. 

It  is  a  familiar  rule  of  pleading  that,  when  several  persons 
join  in  an  action,  the  complaint  must  show  a  good  cause  of 
action  in  all,  or  it  is  insufficient  on  demurrer  for  want  of 
facts.  Brown  v.  Critchelly  110  Ind.  31,  35;  Brum  field  v. 
Drooky  101  Ind.  190,  197;  Parker  v.  Smally  58  Ind.  349, 
352;  Maple  v.  Beach,  43  Ind.  51,  59. 

We  do  not  doubt  the  receiver's  right  to  maintain  an  action 
to  set  aside  a  mortgage  when  the  facts  pleaded  by  him  show 
the  mortgage  to  be  void,  or  show  it  to  be  voidable  at  the  suit 
of  all  the  creditors.  This  court  has  so  held  (Nat.  Bank  v. 
Nat  Bank,  141  Ind.  352),  and  we  are  satisfied  that  the  rule 
is  correctly  stated  in  that  case.  But  this  complaint  does  not 
present  such  a  case.  It  is  alleged  that  the  Premier  Steel  Com- 
pany, being  "insolvent  and  largely  indebted",  entered  into 
the  agreement  of  July  13,  1892.  Being  ^'insolvent  and 
largely  indebted"  implies  that  the  steel  company  had  existing 
creditors  when  the  agreement  of  July  13th  was  executed.  It 
also  affirmatively  appears  that  Southwell  became  a  creditor 
for  $60,000  at  the  time  of  the  agreement,  and  received  from 
the  company  a  preference  it  had  the  undoubted  right  to  give. 

It  is  shown  that  the  security  given  was  for  an  adequate 
consideration  received, — ^that  Southwell  contributed  to  the 
estate  of  the  debtor  as  much  as  he  took  away, — and  it  is 
not  shown  how  the  transaction  in  any  way  injured  the 
previous  creditors,  or  could  operate  to  defraud  them.     The 
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mortgage  was  valid,  as  against  existing  creditors,  even  though 
accompanied  by  an  agreement  that  its  execution  should  be 
kept  concealed,  and  that  it  should  not  be  recorded  within  the 
time  prescribed  by  law,  Hutchinson  v.  Nat.  Bank,  133 
Ind.  271,  281.  A  receiver,  while  acting  for  a  court  of  con- 
science, must  act  impartially,  and  may  not  sequester  the 
eecurify  of  one  creditor  for  the  benefit  of  others  who  have  no 
equity.  The  only  persons,  if  any,  injured  by  the  alleged 
fraud,  were  the  subsequent  creditors  without  notice;  and  the 
receiver  cannot  maintain  an  action  that  shows  upon  the  face 
of  it,  that  the  relief  sought  will  place  the  creditors  having  an 
equity  in  a  worse  condition,  and  the  creditors  having  no 
equity  in  a  better  condition,  than  they  occupied  before  his 
appointment. 

The  complaint  presents  facts  indicating  a  controversy 
among  the  creditors  as  to  equities  in  the  debtor's  property. 
Its  averments  are  not  that  the  contract  giving  Southwell 
a  security  was  fraudulent,  or  for  any  reason  invalid,  as 
against  prior  creditCHrs,  but  that  the  agreement  to  withhold 
the  mortgage  from  record  was  fraudulent  against  those  who 
became  creditors  on  the  faith  that  the  property  was  unen- 
cumbered. It  discloses  a  controversy  that  cannot  be  fully 
adjudicated  in  the  absence  of  the  creditors  holding  conflicting 
equities.  The  case  presented  is  one  of  distribution,  to  which 
all  the  creditors  should  be  made  parties,  and  permitted  to  im- 
plead each  other,  and  have  their  equities  defined.  Equity 
seeks  the  administration  of  insolvent  estates  by  the  shortest 
and  cheapest  methods  available,  and,  holding  the  estate  in 
custodia  legisy  a  court  of  equity  will  not  clothe  its  receiver 
with  authority  to  sue,  or  permit  a  creditor  to  sue,  and  involve 
the  trust  property  in  litigation,  and  expose  the  estate  to  costs 
and  attorney's  fees,  if  there  is  open  any  other  complete  rem- 
edy, less  expensive,  and  more  comprehensive  in  its  subjects. 
In  application  of  this  principle,  it  becomes  obvious  that  the 
courts  below  should  not  have  authorized  the  cross-complain- 
ants to  institute  their  cross-action  to  foreclose  the  mortgage. 
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It  goes  but  halfway.  In  it  no  equities  can  be  adjudicated  but 
those  of  parties.  General  creditors  are  not,  and  cannot  be 
made,  parties,  unless  possibly  upon  their  own  application.  It 
may  entail  upon  the  estate  heavy  expenditures  for  costs.  It 
implies  a  dispossession  of  the  receiver,  and  sale  by  the  sheriflF; 
and  it  seems  clear,  in  the  interest  of  an  economical  administra- 
tion of  the  trust,  and  a  speedy  settlement  thereof,  the  court 
should  order  its  receiver  to  sell  the  alleged  mortgaged  prop- 
erty free  from  liens  of  every  character,  under  an  order  that 
all  liens  and  claims  should  be  transferred  to  the  fund.  This 
is  but  the  exercise  of  a  well  recognized  equitable  power,  and 
will  bring  all  the  creditors,  all  the  beneficiaries  of  the  fund, 
to  a  contest  in  its  distribution,  with  ample  opportunity  to  im- 
plead each  other,  and  receive  a  full  and  complete  adjudica- 
tion of  their  equities. 

The  conclusion  we  have  reached  makes  it  unnecessary  to 
review  the  alleged  subsequent  errors.  The  judgment  is 
reversed,  with  instructions  to  sustain  appellants'  demurrers 
to  the  complaint,  without  leave  to  amend,  and  to  order  a 
dismissal  of  the  consolidated  cross-complaint,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Bowling,  J.,  was  absent. 


Indiana,  Illinois  and  Iowa  Railroad  Company 

WbBSI  ^'  Bfndy. 

ifiB  m 

[No.  18,228.    Filed  March  6,  1890.    Rehearing  denied  June  13,  1899] 

Negliqenoe. — Assumption  of  Risk. — When  Question  of  Fact. — Plain- 
tiff while  coupling  cars  caught  his  foot  in  an  exposed  wire  used  in 
an  interlocking  switch  device,  and  was  injured.  The  eTidence 
showed  that  plaintiff  as  brakeman  had  passed  the  switch  at  the 
place  of  the  accident  a  number  of  times,  but  had  not  observed  that 
the  wires  were  unboxed ;  that  at  the  time  of  the  injury  it  was  dark, 
and  plaintiff  had  a  lantern  in  his  hand  with  which  he  was  signaling 
the  engineer  in  the  movement  of  the  train,  and,  being  occupied  in 
observing  the  movement  of  the  train,  he  stepped  in  tr  make  the 
coupling  without  noticing  the  wire  along  side  the  tratk;  that 
the  usual  mode  of  constructing  interlocking  switch  devices  is  to 
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.  leave  the  wires  uncovered  from  the  derail  to  the  distant  signals,  but 
that  in  switch  yards  where  a  large  amount  of  car  handling  is  re- 
quired the  generally  approved  method  is  to  box  the  wires  at  such 
places. .  Hddy  that  the  questions  as  to  defendant's  negligence  and 
assumption  of  risk  by  plaintiff  were  properly  submitted  to  the  jury. 
pp.  502-597. 

Evidence.— Personal  Jr^rie8.—jBaiZroad8.— Where,  in  the  trial  of  an 
action  for  damages  on  account  of  personal  injuries  sustained  by 
plaintiff  in  catching  his  foot  in  an  exposed  wire  used  in  an  inter- 
locking switch  device  while  coupling  cars,  the  court  permitted 
defendant  to  show  that  other  first-class  roads  constructed  such 
switches  in  a  similar  manner,  no  error  was  committed  in  refusing 
it  the  right  to  show  the  particidars  in  the  construction  of  such 
switches,  other  than  upon  its  own  road.    p.  600. 

Same. — Peraonallnjuries. — Railroads.— In  the  trial  of  an  action  for 
a  personal  injury  sustained  by  plaintiff  in  catching  his  foot  on  a 
wire  used  in  a  switching  device  while  coupling  cars,  evidence  of 
defendant's  foreman  of  the  switching  crew  IJiat  he  had  notified  the 
superintendent  prior  to  plaintiff's  injury  that  the  exposed  wires 
were  dangerous  to  men  working  around  the  track,  and  the  superin- 
tendent's reply  thereto,  was  properly  admitted  in  evidence,   p.  600. 

Same. — Railroads. — Personai  Injuries. — Rules  of  Company. — Rules 
of  a  railroad  company  for  the  government  and  information  of  its 
employes  are  not  admissible  in  evidence  in  the  trial  of  an  action 
against  the  railroad  company  for  a  personal  injury  to  an  employe, 
where  it  was  not  shown  that  plaintiff  had  ever  received  a  copy  of 
the  rules,    pp.  600,  601. 

iNSTRUcrriONS.— rime  of  Presentation.— Appeal  and  JS?rror.— Defend- 
ant's exception  to  the  refusal  of  the  court  to  give  instructions 
tendered  is  not  prejudiced  by  a  recital  in  the  record  showing  that 
the  instructions  were  offered  and  rejected  before  the  close  of  the 
evidence,    pp.  601-603. 

Bamji.— Exception.— Marginal  Notes. — Appeal  and  Error.  —An  excep- 
tion to  the  refusal  of  the  court  to  give  an  instruction  tendered  by 
defendant  is  properly  reserved  by  an  indorsement  on  the  margin 
thereof  ''refused  and  excepted  to",  although  such  marginal  notes 
do  not  disclose  which  party  excepted,    pp.  603,  604. 

Same. — Exception. — Marginal  Notes.— An  exception  to  an  instruction 
given  by  the  court  on  its  own  motion  by  an  indorsement  on  the 
margin  thereof  "  given  and  excepted  to"  is  not  properly  reserved, 
where  it  is  not  shown  by  the  bill  of  exceptions  that  either  party 
took  or  reserved  exceptions  to  such  instructions,    pp.  6O4,  6o5 

QAiSE.— Refusal  to  Oive.— The  refusal  of  instructions  is  not  error 
where  the  instructions  offered  were  given  in  substance  by  the  court 
on  its  own  motion,    pp.  606,  6O6. 
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NEQLiaENCE. — Railroads. — Construction  of  Svntch  Device. — Proof  as 
to  Similar  Devices. — A  railroad  oompany  cannot  establish  freedom 
from  negligence  by  showing  the  construction  of  its  switch  device 
to  be  similar  to  like  devices  upon  another  first-class  railroad,  with- 
out further  showing,  if  the  construction  may  be  dangerous  to  em- 
ployes at  work  about  it,  that  it  had  given  notice  of  the  danger,  or 
given  the  servant  such  an  opportunity  to  observe  it  as  would  have 
put  a  reasonably  prudent  person  on  his  guard,    p.  606. 

Instructions. — Railroads.. — Personal  Injury.— Master  and  Seri^ant. 
— Knowledge  of  Danger. — An  instruction  in  the  trial  of  an  action 
against  a  railroad  company  for  injury  to  a  brakeman  caused  by 
catching  his  foot  in  a  wire  used  in  connection  with  an  interlocking 
switch  device,  to  the  effect  that  if  plaintiff  knew  the  method  of 
operating  interlocking  switches  he  was  bound  to  know  the  particu- 
lar grounds  occupied  by  the  wires,  is  erroneous,  where  no  reference 
is  made  to  plaintiff's  opportunity  for  observation  or  inquiry,  or  to 
the  number  of  tracks  at  the  place  of  the  accident,    pp,  606,  607, 

From  the  Lake  Circuit  Court.     Affirmed. 

F.  S.  Fancher  and  H.  K.  Wheeler^  for  appellant 
E.  D.  Crumpacher  and  G.  Crumpacker^  for  appellee. 

Hadley,  J. — The  evidence  discloses  that  the  appellant 
owned  and  operated  a  railroad  extending  from  Streator, 
Illinois,  to  Knox,  Indiana,  and  in  connection  therewith 
operated  a  leased  line  from  Wheatfield,  Indiana,  a  station  on 
their  main  line,  to  North  Buifalo,  Michigan. 

Appellee,  who  was  plaintiff  below,  went  into  the  employ- 
ment of  appellant  in  December,  1891,  as  a  brakeman  on  a 
freight  train,  and  continued  in  the  same  capacity  till  De- 
cember 22,  1894,  when,  while  attempting  to  couple  cars  in 
the  switch  yard  at  Xorth  Judson,  Indiana,  he  fell  over  un- 
covered signal  wires  along  the  track,  and  his  arm  was  caught 
between  the  deadwoods  and  crushed.  IsTorth  Judson  is 
a  station  at  which  appellant's  road,  running  east  and  west^  is 
crossed  by  the  Erie  and  Pan  Handle  Railways,  running  north 
and  south,  which  three  companies  maintain  at  North  Judson 
an  interlocking  switch  device.  The  east  signals  on  appel- 
lant's road  are  operated  by  two  wires,  less  in  size  than  tele- 
graph wires,  running  eastward  from  the  crossing  on  the 
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south  side  of  appellant's  main  track,  300  feet,  to  the  derail. 
They  at  that  point  cross  under  the  track  to  the  north  side,  and 
thence  extend  eastward,  parallel  with,  and  forty-two  inches 
from,  the  north  rail  of  the  main  track,  1,200  feet,  to  the 
distant  signal.  These  wires  are  boxed  from  the  crossing  to 
the  derail.  From  that  point  eastward  to  the  distant  signal 
they  are  uncovered,  and  rest  upon  pulleys  set  in  the  tops  of 
posts,  three  inches  from  the  ground,  and  about  forty  feet 
apart.  The  ground  over  which  the  wires  run  is  sandy.  The 
operating  wires  are  similarly  constructed  west  of  the  crossr 
ing,  except  that  on  the  west  the  wires  are  boxed  for  a  dis- 
tance of  360  feet.  The  appellant,  among  others,  maintains 
a  side-track  south  of  its  main  track,  east  of  the  crossing,  which 
extends  to  the  eastward  about  700  feet  east  of  the  distant 
signal,  and,  west  of  the  crossing,  a  side-track  on  the  north 
side  of  their  msdn  track,  extending  westward  about  half  a 
mile,  and  about  1,000  feet  west  of  the  west  distant  signal. 
The  Erie  maintains  ^Vards"  on  the  east  of  the  crossing,  and 
the  Pan  Handle  ''yards"  are  on  the  west  of  the  crossing,  and 
north  of  appellant's  tracks.  The  interchange  of  cars  among 
these  roads  was  so  considerable  as  to  make  it  necessary  for 
appellant  to  maintain  at  this  point  a  switch  engine,  and 
switching  force  of  five  men,  including  engineer  and  fireman. 
This  switching  crew  performed  all  the  switching  at  this 
point  It  would  collect  the  cars  from  the  yards  of  the  other 
two  companies,  and  place  them  in  train  order, — ^those  to  go 
west  on  appellant's  side-track  above  described  west  of  the 
crossing,  and  those  to  go  east  on  the  side-track  east  of  the 
crossing, — to  be  taken  out  by  appellant's  through  freight 
trains  from  the  west  and  east  ends,  respectively,  of  said  side- 
tracks. 

Soon  after  appellee's  employment,  in  1891,  appellant  con- 
structed interlocking  switches  at  Dwight  and  Momcoice,  Illi- 
nois, and  in  September,  1892,  constructed  the  one  at  North 
Judson,  and  also  had  a  similar  device  at  Magee  and  La  Porte, 
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on  the  New  Buffalo  branch.  At  these  several  points  the  wires 
from  the  derail  to  the  distant  signals  were  uncovered,  and 
constructed  in  a  manner  similar  to  the  one  at  North  Judson. 
At  Dwight  the  exposed  wires  were  on  the  south  side  of  the 
main  track,  and  from  a  siding  on  the  opposite  side  of  the 
main  track  appellee  had  frequently  coupled  cars  to  his  train, 
performing  the  work  from  each  side  of  the  side-track,  but 
usually  from  the  north  side.  At  the  other  points  where 
interlocking  systems  were  maintained,  except  North  Judson, 
no  switching  or  coupling  or  uncoupling  of  cars  was  done  in 
the  vicinity  of  the  exposed  wires.  For  a  period  of  two  years 
after  the  construction  of  the  interlocking  systems,  and  next 
before  the  accident,  appellee  made  from  two  to  four  trips  a 
week  over  the  road;  two-thirds  of  the  trips  being  from 
Streator  to  New  Buffalo,  and  one-third  to  Knox,  via  North 
Judson,  passing  the  latter  place  twenty-five  or  thirty  times 
in  daylight.  His  station  in  travel  was  on  top  of  the  train, 
or  in  the  cupola  of  the  caboose.  The  outside  walls  of  the 
freight  cars  projected  two  and  one-half  feet  outside  the  rails. 
Appellee  was  occasionally  on  the  station  platform  at  North 
Judson  in  daylight,  but  never  walked  on  the  ground  along 
any  part  of  the  uncovered  wires  to  reach  the  platform.  The 
wires  operating  the  switch  and  signals  are  boxed  for  300  feet 
eastward  from  the  station  platform,  and  three  hundred  and 
sixty  feet  westward.  Six  days  before  the  injury,  appellant 
had  opened  an  extension  of  its  road  to  South  Bend,  and  dis- 
continued and  removed  its  switching  crew  from  North  Jud- 
son, thus  imposing  upon  train  crews  the  duty  of  switching 
and  picking  up  cars  at  the  latter  place.  Appellee  was  re- 
turning from  his  third  trip  to  South  Bend  and  at  12:30 
o'clock  a.  m.,  was  called  upon  to  couple  a  car  to  his  train  at 
a  point  from  325  to  340  feet  east  of  the  crossing.  It  was 
dark,  and  appellee  had  in  his  hand  a  lighted  lantern,  with 
which  he  twice  signaled  the  engineer  to  back  slowly,  and, 
being  occupied  in  observing  the  movement  of  the  train,  at  the 
proper  moment  attempted  to  step  in  and  make  the  coupling, 
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but  lodged  his  foot  under  the  open  wires,  and,  falling  towards 
the  train,  threw  himself  forward  in  an  effort  to  reach  the 
dead  woods,  to  avoid  falling  across  the  rail;  and  thus  his  arm 
was  caught  between  the  deadwoods  and  crushed,  making  am- 
putation above  the  elbow  necessary.  This  was  appellant's 
first  attempt  at  coupling  or  imcoupling  cars  in  that  vicinity, 
or  east  of  the  crossing.  He  had  never  seen  the  open  wires 
at  that  station.  He  had  never  been  informed  that  thev  were 
open.  He  did  not  know  they  were  open,  and  did  believe 
tliey  were  all  boxed,  at  that  crossing.  No  objection  to  this 
complaint  is  urged  by  appellant,  and  the  questions  discussed 
all  arise  under  the  motion  for  a  new  trial.  The  negligence 
charged  against  the  appellant  is  in  ifiaintaining  the  wires 
along  the  side  of  its  road  in  an  uncovered  and  exposed  condi- 
tion, at  a  point  where  its  employes  are  required  to  go  in  to 
couple  and  uncouple  cars.  The  insufReiency  of  the  evidence 
to  sustain  the  judgment  below  is  urged  by  appellant. 

It  is  a  familiar  rule  that  railroad  companies  are  required 
to  construct  their  roadways  and  appurtenances  in  such  a 
manner  as  will  enable  their  employes  to  perform  the  labor 
required  of  them  with  reasonable  safety.  Louisville,  etc., 
R.  Co,  V.  Sandfordy  117  Ind.  265;  Louisville,  etc.,  R.  Co.  v. 
Wright,  116  Ind.  378-385.  This  rule  requires  a  railroad 
company,  in  any  structure  erected  by  it,  to  have  regard  for 
the  safety  of  its  employes  while  engaged  in  discharging  their 
duties  in  relation  thereto.  The  environments  of  the  situa- 
tion, the  nature  and  extent  of  the  services  required  of  its  em- 
ployes, must  have  potent  consideration,  and  such  structure 
accomplished  in  a  manner  that  has  in  view  the  highest  degree 
of  safety  that  ordinary  care  will  provide.  The  appellant  is 
excused  if  it  maintains  its  roadway  and  appendages  in  a 
fashion  generally  approved  and  adopted  by  other  fir?t'ola»'* 
railroads  of  the  countrv.  Bnt  in  this  case  the  evidence  tends 
to  show  that,  while  the  general  mode  of  constructing  inter- 
locking switch  devices  is  to  leave  the  wires  uncovered  from 
the  derail  to  the  distant  signals,  yet  it  also  tends  to  prove  that 
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in  switch  yards,  and  places  where  a  large  amount  of  car 
handling  is  required,  the  generally  approved,  and  usual 
method  of  first-class  roads  is  to  box  the  wires  at  such  places. 
Without  any  doubt,  the  evidence  is  of  a  character  to  carry  to 
the  jury  the  question  of  appellant's  negligence  in  maintain- 
ing uncovered  wires  at  the  place  of  appellee's  injury. 

Appellant  further  insists  that,  aside  from  the  question  of 
its  negligence  with  respect  to  the  open  wires,  there  can  be  no 
recovery,  for  the  reason  that  the  danger,  whatever  it  waa, 
was  apparent  and  known  to  appellee,  and  assumed  by  him, 
in  his  continued  voluntary  service  with  the  company.  It  is 
a  well  established  rule  that  one  entering  the  service  of  a  rail- 
road company  must  do  so  with  his  eyes  open,  for  he  will  be 
held  to  assume  all  the  usual  and  obvious  dangers  incident  to 
the  employment.  He  must  heed  appearances  and  note  conse- 
quences, and  if,  by  his  carelessness,  he  overlooks  that  which 
he  might  have  observed  by  the  exercise  of  ordinary  care,  his 
want  of  knowledge  will  be  no  excuse  in  case  of  injury. 
Brazil  Coal  Co.  v.  Hoodleiy  129  Ind.  327;  Louisville^  etc.j  B. 
Co.  V.  Bucky  116  ind.  666,  678;  Cincinnaiiy  etc.j  B.  Co.  v. 
Boeschy  126  Ind.  446,  447;  Cincinnati^  etc.y  B.  Co.  v.  Lang^ 
118  Ind.  579,  583.  But,  while  the  employe  is  thus  held  to 
diligence  for  his  own  safety,  he  has  the  right  to  repose  confi- 
dence in  the  prudence  and  caution  of  his  employer,  and  may 
rightfully  presume  that  the  employer,  with  respect  to  the 
same  object,  has  performed  his  duty,  and  has  invested  all 
places  and  situation,  with  such  safeguards  as  ordinary  prii- 
dence  require.  Baltimore^  etc.j  B.  Co,  v.  Bowan^  104  Ind. 
88;  Pennsylvania  Co.  v.  Whitconiby  111  Ind.  212;  Evans- 
vilUy  etc.y  B.  Co,  v.  Dvsly  134  Ind.  166,  and  cases  cited. 
The  evidence  adduced  is  not  of  a  character  to  warrant  this 
court  in  saying,  as  a  matter  of  law,  that  the  risk  of  the  open 
wires  was  assumed  by  appellee.  There  was  evidence  that 
there  were  two  light-colored  wires,  "leas  than  telegraph 
wires,"  drawn  over,  and  four  inches  above,  a  sandy  roadbed. 
Appellee  was  a  rear-end  brakeman  on  a  through  freight 
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train,  and  his  post  of  duty  in  travel  was  on  top  of  his  train, 
or  in  the  cupola  of  the  caboose.  The  line  of  wires  was 
twelve  inches  out  from  the  outer  walls  of  the  moving  freight 
cars,  and  not  observable  from  the  top  of  the  train.  Appellee 
had  passed  the  wires  twenty-five  or  thirty  times  in  daylight, 
but  before  the  accident  had  not  been  on  the  ground  at  any 
point  along  the  uncovered  wires  east  of  the  crossings  and  did 
not  know  they  were  uncovered,  and  believed  they  were  boxed. 
The  wires  were  boxed  with  boards  about  eighteen  inches 
wide  on  top,  and  six  inches  high,  for  a  distance  of  300  feet 
east  and  360  feet  west  of  the  crossing.  The  boxed  wires  on 
the  east  side  were  on  the  south  side  of  the  main  track  for  the 
first  300  feet  from  the  crossing.  Appellee  had  been  several 
times  on  the  station  platform  at  the  crossing,  and  had  ob- 
served the  boxed  wires  on  the  south  side  of  the  main  track, 
but  had  not  observed  that  the  boxing  ceased  300  feet  to  the 
east,  or  that  at  that  point  the  wires  crossed  the  main  track 
to  the  north  side,  and  proceeded  thence  eastward  to  the  dis- 
tant signal  uncovered,  and  had  not  been  notified,  and  did 
not  know  that  such  was  the  fact.  The  accident  occurred 
about  midnight.  Appellee  walked  for  some  distance  on  the 
north  side  of  the  main  track,  along  the  exposed  wires,  about 
a  rod  distant,  with  a  lighted  lantern  in  his  hand,  to  where  the 
car  stood  that  he  was  directed  to  couple  to  his  train.  He,  and 
the  backing  train,  arrived  at  the  standing  car  about  the  same 
time.  He  signaled  twice  with  his  lantern  to  back  slowly. 
His  mind  was  absorbed  in  the  moving  train,  and  the  exact 
moment  when  he  must  act  to  make  the  coupling.  His  line 
of  vision  at  the  time  and  place  of  the  injury  was  necessarily 
above  the  wires.  It  is  clear  that  upon  these  facts  the  ques- 
tion was  with  the  jury  to  say,  upon  the  whole  evidence, 
whether  appellee  had  assumed  the  risk  of  the  open  wires. 
Cincinnatiy  etc.y  R,  Co,  v.  Grames,  136  Ind.  39;  Indiana 
Car  Co,  V.  Parker,  100  Ind.  181,  197,  and  cases  cited;  Rush 
V.  Coal  Bluff,  etc.y  Co.,  131  Ind.  135;  Evans  v.  Adams  Ex- 
press Co.y  122  Ind.  362,  7  L.  K  A.  678. 
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Appellant  cites  numerous  cases  in  support  of  its  conten- 
tion that  the  risk  was  an  assumed  one.  But  it  must  be  borne 
in  mind  that  the  rule  contended  for  is  relative,  and  not  abso- 
lute, and  its  application  must  be  determined  by  what  consti- 
tutes reasonable  and  ordinary  care,  under  the  facts  of  each 
particular  case. 

In  the  case  of  New  York,  etc.y  R,  Co,  v.  Ostmarij  146  Ind. 
452,  the  plaintiff's  decedent  was  killed  by  a  cattle  chute  that 
stood  within  thirteen  inches  of  the  outer  wall  of  a  passing 
locomotive  cab,  and  eight  and  a  half  feet  high,  with  board 
wings  and  gates,  and  could  be  easily  seen  by  the  trainmen  for 
a  half  mile  in  either  direction.  The  deceased,  as  a  locomo- 
tive fireman,  had  passed  the  chute  twice  each  week  for  six- 
teen months,  and  had  frequently  aided  in  switching  cars  by 
it.  At  the  time  of  his  injury  he  was  engaged  in  switching, 
and  having  carelessly  thrust  his  head  out  of  the  cab  window, 
and  thus  riding  with  his  face  to  the  rear,  he  collided  with  the 
chute  and  was  killed. 

In  the  case  of  the  Pennsylvania  Co.  v.  Finney,  145  Ind. 
551,  the  injured  party,  from  inattention,  was  knocked  off  the 
train  by  a  water  crane  that  stood  seventeen  feet  high,  and 
four  feet  from  the  track,  and  which  he  had  passed  almost 
daily  for  six  months,  and  could  see  it  for  half  a  mile  from 
either  direction. 

In  the  case  of  the  Waba^sh  Paper  Co.  v.  Webh^  146  Ind. 
303,  the  plaintiff  was  injured  by  being  caught  by  a  project- 
ing oil  cup  and  clutch  on  a  revolving  shaft.  The  shaft  and 
projecting  clutch  were  fully  exposed.  He  had  worked  in  the 
mill  about  two  years,  and  about  the  particular  machine  for 
about  three  weeks,  and  had  oiled  the  very  clutch  that  caught 
him.  In  these  and  other  cases  cited,  of  similar  import,  the 
court  held  that  the  servant  had  assumed  the  risk,  but  the 
material  facts  in  these  cases  are  not  analogous  to  the  facta 
under  consideration.  The  danger  in  these  cases  was  easily 
apparent,  was  immediately  present,  and  stood  out  so  promi- 
nently as  to  press  observation  upon  the  servant  of  ordinary 
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intelligence.  We  do  not  mean  to  say  that,  to  charge  the 
servant  with  an  assumption  of  the  risk,  the  evidence  of 
danger  must  be  as  strong  and  cogent  as  it  appears  in  these 
cases;  but  we  do  say  that  the  presence  of  danger  must  be  ob- 
vious from  such  appearances  as  will  put  a  man  of  ordinary 
prudence  and  caution  upon  his  guard,  or  the  servant  will  be 
excused. 

Duty  had  taken  appellee  along  the  exposed  wires  whereby 
he  was  hurt.  He  knew  tliat  the  distant  signals  of  interlocking 
switch  devices  were  operated  from  the  tower  by  wires,  but, 
according  to  his  testimony,  his  observation  had  been  that  the 
wires  were  covered  through  switching  yards  of  other  roads, 
and  left  exposed  where  no  car  handling  was  required.  East 
of  the  crossing,  and  near  the  station  platform,  where  he  had 
been  a  number  of  times  in  daylight,  the  wires  with  which 
the  eastern  signals  were  operated  were  constructed  on  the 
south  side  of  the  main  track,  and  boxed  with  boards  from  the 
crossing  eastward  for  about  eighteen  rods.  If  any  pre- 
sumption will  arise  from  this  situation,  it  will  be  that  the 
wires  continue  on  the  south  side  of  the  main  track  to  the 
distant  signal.  Surely,  under  the  evidence  adduced,  there 
could  be  no  presumption  arise  that  at  a  point  about  eighteen 
rods  east  of  the  crossing  the  wires  ceased  to  be  boxed,  and 
there  crossed  from  the  south  to  the  north  side  of  the  main 
track,  and  thence  along  the  north  side  to  the  signal.  Fur- 
thermore, it  may  well  be  doubted,  if  a  person  of  ordinary 
vision,  standing  on  the  station  platform,  can  see  two  light- 
colored  wires,  "less  than  telegraph  wires,"  beginning  300 
feet  away,  and  stretched  four  inches  above  a  sandy  back- 
ground, and,  if  possible  to  see  them,  whether  the  situation 
was  such  as  to  attract  the  attention  of  a  man  of  ordinary 
caution  to  the  fact.  Appellee  was  not  bound  to  know  of 
latent  perils,  nor  was  he  required  to  hunt  after  them,  but  he 
is  exonerated  if  he  heeded  such  cautionary  manifestations  as 
would  put  a  man  of  ordinary  prudence  and  caution  upon 
inquiry.     We  think  it  is  clear  that  the  question  of  appellee's 
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knowledge  of  the  exposed  wires,  and  his  means  of  knowledge, 
by  the  exercise  of  reasonable  caution,  was  a  question  for  the 
jury. 

Appellant  insists  that  the  court  erred  in  denying  it  the 
right  to  show  that  other  first-lass  roads  had  their  interlock- 
ing switch  devices  constructed  in  the  manner  similar  to 
the  one  in  controversy.  The  court  permitted  appellant  to 
give  evidence  touching  the  practice  of  railroads  generally  in 
the  construction  of  interlocking  switches,  but  denied  it  the 
right  to  show  particulars  in  construction,  other  than  upon  the 
line  of  appellant's  road.  In  this  the  court  committed  no 
error.  Lake  EriSy  efc,  B.  Co.  v.  Muggy  132  Ind.  168,  175; 
Louisvilley  etcy  E,  Co.  v.  Wrighty  115  Ind.  878;  Bassett  v. 
Sharesy  63  Conn.  39,  27  Atl.  421;  Coif  v.  ChicagOy  etc.,  B. 
Co.y  87  Wis.  273,  276,  58  N.  W.  408.  The  court  permit- 
ted, over  appellant's  objection,  one  Harvey,  who  was  fore- 
man of  the  switch  crew  at  North  Judson,  and  had  worked 
over  and  about  the  open  wires  in  question,  to  testify  that 
prior  to  appellee's  injury  he  repeatedly  notified  appellant's 
general  superintendent  that  the  exposed  wires  within  the 
yard  limits  at  North  Judson  were  very  dangerous  to  the  men 
at  work  around  and  over  them,  and  also  to  state  the  superin- 
tendent's reply.  This  decision  of  the  court  is  fully  supported 
by  the  case  of  Louisvilley  etc.y  B.  Co.  v.  Wrighty  115  Ind.  878, 
393,  and  cases  there  cited. 

Appellant's  rules  607  and  608  for  the  government  and 
information  of  employes  were  offered  in  evidence.  Appel- 
lant's learned  counsel  say  in  their  brief :  "These  rules  were 
offered  in  evidence  for  the  purpose  of  showing  that  it  was 
the  duty  of  Bundy  to  examine  the  condition  of  all  machinery, 
tools,  tracks,  cars,  engines,  or  whatever  he  might  undertake 
to  work  with,  before  he  made  use  of  the  same,  and  ascertain 
their  condition,  for  his  own  safety."  The  law  required  of 
Bundy  such  inspection  and  examination  of  all  places  and  ap- 
pliances where  and  with  which  he  was  put  to  work  as  a  man 
of  ordinary  care  and  caution  would  make  in  a  like  situation, 
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and  it  can  hardly  be  claimed  that  the  rules  refused  enjoined 
upon  the  employe  a  higher  degree  of  care.  Bundy,  appellee, 
went  into  the  service  of  the  company  in  December,  1891,  and 
the  rules  in  question  were  promulgated  in  September,  1898. 
The  evidence  tended  to  show  that  the  rules  were  printed  on 
time-table  number  twenty-eight.  Bundy,  on  cross-examina- 
tion, denied  that  he  ever  received  a  copy  of  the  rules,  and 
claimed  he  never  had,  as  his  own,  a  copy  of  time-table  twenty- 
eight,  but  sometimes  got  the  conductor's,  and  had  access  to 
copies  of  said  table  to  be  found  in  the  caboose.  No  effort 
was  made  by  appellant  to  prove  that  a  copy  of  the  rules  was 
ever  given  or  tendered  to  Bpndy,  or  his  attention  directed 
to  them,  except  as  was  shown  by  his  cross-examination,  with 
result  as  indicated  above.  Neither  was  there  any  effort  made 
by  appellant  to  prove  that  Bundy  had  violated  any  provision 
of  the  rules  offered.  Lake  Erie^  etc,  R.  Co,  v.  Mugg,  132 
Ind.  168,  173.  Without  some  further  evidence  that  appel- 
lee had  received  the  rules,  or  had  knowledge  of  their  con- 
tents, the  court  was  warranted  in  excluding  the  evidence. 

Another  reason  for  a  new  trial  is  that  the  court  erred  in 
refusing  to  give  to  the  jury  certain  instructions,  and  in 
giving  of  its  own  motion  certain  other  instructions.  Appel- 
lee claims  that  the  instructions  asked  by  appellant  and  re- 
fused are  not  in  the  record,  because  prematurely  presented. 
The  recitals  of  the  clerk  in  the  record  show  that  (December 
4,  1896),  "thereupon,  before  the  argument,  the  defendant 
now  tenders  to  the  court,  and  asks  the  court  to  give  to  the 
jury  at  the  proper  time,  certain  written  instructions,  which 
are  by  the  court  refused,  and  the  defendant  separately  excepts 
to  each  instruction  refused  to  be  given  by  the  court;  and 
said  exceptions  are  indorsed  on  the  margin  of  each  of  said 
instructions,  and  said  exooptions  are  respectively  signed  by  the 
court,  and  are  thereupon  ordered  filed  and  made  part  of  the 
record,  without  a  bill  of  exceptions,  and  are  in  the  words  fol- 
lowing." There  follows  twentv-one  instructions,  on  the  mar- 
gin of  each  of  which  are  these  words:     "Refused  and  ex- 
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cepted  to  this  December  4,  1896.  Jno.  H.  Gillett,  Judge;'' 
and  upon  the  same  day,  the  further  entry  and  recital,  "And 
the  jury  having  heard  the  remainder  of  the  evidencSi  and 
argument  of  counsel,  the  court  now  proceeds  to  instruct  the 
jury,  and  each  party  at  the  time  now  excepts  to  each  instruc- 
tion given  by  the  court  to  the  jury,  and  their  respective 
exceptions  are  noted  upon  the  margin  of  said  instructions, 
and  respectively  signed  by  the  court,  which  instructions  so 
given  by  the  court,  and  the  said  exceptions  thereto,  are  now 
likewise  ordered  filed,  and  made  a  part  of  the  record  herein, 
and  the  same  are  in  the  words  following,  to  wit."  Next 
follows  thirteen  instructions,  with  the  words  following  in- 
dorsed on  each;  ''Given  and  excepted  to  December  4,  1896. 
Jno.  H.  Gillett,  Judge." 

It  is  insisted  by  appellee  that,  since  it  appears  from  the 
first  entry  that  ''before  the  argument"  the  defendant  tenders 
its  instructions,  and  in  the  subsequent  entry  of  the  same  day, 
that  "the  jury  having  heard  the  renoainder  of  the  evidence, 
and  argument  of  counsel,  the  court  now  proceeds  to  instruct 
the  jury/'  we  must  construe  the  record  as  disclosing  that 
appellant  presented  its  instructions  to  the  court,  and  obtained 
the  court  rulings  thereon,  and  reserved  exceptions,  before  the 
close  of  the  evidence,  and  that  inasmuch  as  the  record  does 
not  show  that  appellant's  instructions  were  -again  presented, 
rulings  had,  and  exceptions  reserved,  after  the  close  of  the 
evidence,  therefore  it  affirmatively  appears  that  the  tender  of 
the  instructions  was  untimely,  and  presents  no  question  for 
this  court. 

We  cannot  agree  with  the  learned  counsel  for  appellee  in 
this  insistence.  Even  if  this  court  was  bound  by  the  recitals 
of  the  clerk,  we  could  not  give  the  record  the  construction 
contended  for.  The  recital  is  that  '^before  the  argument" 
(not  before  the  close  of  the  evidence)  the  defendant  presented 
its  instructions,  to  be  given  "at  the  proj)er  time".  And 
even  if  the  tender  was  made  before  the  evidence  closed,  as 
insisted,  that  will  furnish  no  reason  why  appellant^s  right  to 
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exceptions  should  be  prejudiced.  The  preparation  of  in- 
structions is  a  delicate  task,  and  should  always  be  performed 
with  deliberation  and  care,  and  should  never  be  postponed 
till  after  the  evidence  is  closed,  only  in  exceptional  cases,  and 
as  to  exceptional  facts.  There  are  most  excellent  reasons 
why  the  fair  and  cautious  attorney  should  prepare  his  instruc- 
tions before,  or  during  the  progress  of  the  trial,  and  tender 
them  to  the  court  at  the  earliest  moment,  that  he  may  have 
time  for  full  consideration.  It  is  the  duty  of  the  court  not  to 
act  adversely  upon  instructions  until  the  evidence  is  all  in, 
unless  it  seems  clear  that  they  are  improper  under  any  pos^ 
sible  evidence,  in  which  case,  if  the  court,  in  fact  acts,  and 
indorses  his  refusal  thereon,  during  the  progress  of  the  evi- 
dence, and  subsequently  withholds  them  from  the  jury,  it 
cannot  be  said  that  the  party  thereby  loses  his  right  to  ex- 
ceptions, if  timely  taken.  All  inferences  are  in  favor  of  the 
right  action  of  the  court,  and,  upon  the  record  before  us,  we 
conclude  that,  without  regard  to  the  stage  of  the  trial  at 
which  the  instructions  were  presented,  it  was  the  duty  of  the 
court  to  act  upon  them,  and  that  it  did  act  upon  them,  in 
view  of  all  the  evidence,  and  that  the  exceptions  reserved  by 
appellant  related  to  the  act  of  the  court,  whenever  that  duty 
was  actually  performed,  at  any  time  before  final  submission. 
It  is  further  insisted  by  appellee  that  appellant  failed  to 
save  exceptions  to  the  refusal  of  the  court  to  give  to  the  jury 
the  instructions  asked.  Section  544  Bums  1894,  provides 
that  it  shall  be  sufficient  to  save  exceptions  by  writing  on  the 
margin  of  each  instruction  the  words,  ^'Kefused  and  excepted 
to,''  to  be  signed  by  the  judge  and  dated.  The  instructions 
asked  by  appellant  had  indorsed  on  the  margin  of  each: 
''Befused  and  excepted  to  December  4,  1896,  John  H.  Gil- 
lett.  Judge."  It  is  true  that  these  marginal  notes  do  not 
disclose  which  party  excepted,  but  it  was  a  ruling  that  did 
not  concern  appellee,  and  one  about  which  he  could  not  com- 
plain, nor  be  entitled  to  an  exception ;  hence,  it  must  be  held 
that  they  were  the  exceptions  of  appellant.     The  instructions 
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asked  by  appellant  and  refused,  and  the  exceptions  thereto, 
are  therefore  properly  in  the  record. 

The  instructions  given  by  the  court  of  its  own  motion  are 
in  the  record,  both  by  order  of  court  and  bill  of  exceptions, 
but  it  is  urged  by  appellee  that  appellant  has  saved  no  excep- 
tions thereto.  Outside  the  recitals  in  the  order-book  set  out 
above,  no  exceptions  by  either  party  appear  anywhere  in  the 
record,  except  that  there  is  written  on  the  margin  of  each  of 
the  instructions  so  given  to  the  jury,  the  following  words: 
"Given  and  excepted  to,  December  4,  1896.  John  H.  Gil- 
lett,  Judge."  Exceptions  to  instructions  must  be  saved  in  the 
manner  prescribed  by  statute,  or  by  order  of  court  or  bill  of 
exceptions.  Ohio,  eic.y  R.  Co,  v.  DunUy  138  IndL  18; 
Childress  v.  CaHender,  108  Ind.  394;  Fromlet  v.  Poor,  3 
Ind.  App.  425,  430.  Becitals  in  an  order-book  are  not  a 
statutory  mode.  Section  544  Burns  1894,  supra.  To  be 
saved  by  a  bill  of  exceptions  or  order  of  court,  "what  oc- 
curred in  the  way  of  exceptions  to  the  giving  of  instruc- 
tions must  be  stated  in  the  bill  or  order  as  facts,  and  be 
authenticated  by  the  signature  of  the  judge."  Jfc- 
Einsey  v.  McKee,  109  Ind.  209,  212.  The  bill  of  excep- 
tions before  us  recites,  "Be  it  remembered  that  at  the 
proper  time  after  argument  the  court,  of  its  own  motion, 
gave  to  the  jury  the  following  instructions,  numbered 
one  to  fourteen,  inclusive."  Then  follows  fourteen  in- 
structions, each  having  written  at  the  bottom  the  words: 
"Given  and  excepted  to  December  4, 1896.  Jno.  H.  Gillett, 
Judge."  And  follov.'ing  the  last  are  these  words:  "And 
these  were  all  tlie  instructions  given  by  the  court  in  the 
above  entitled  cause.  Jno.  IT.  Gillett,  Judge  Lake  Cir- 
cuit Court."  Ifowhere  in  the  bill  is  it  stated  as  a  fact,  or 
even  recited  that  cither  party  took  or  reserved  exceptions.  It 
therefore  follows  that  we  must  look  exclusively  to  the  words, 
"Given  and  excepted  to,"  written  on  the  margin  or  at  the 
bottom  of  each  instruction,  in  determining  the  sufBciency  of 
the  exceptions.     Without  extrinsic  support,  there  seems  noth- 
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ing  for  them  to  stand  upon.  Both  parties  were  equally  af- 
fected by  the  instructions,  and  both  equally  entitled  to 
exceptions.  But  which  party  took  them  is  not  affirmatively 
shown.  The  law  permits  no  such  uncertainty  in  appeals. 
This  court  cannot  be  called  upon  to  reverse  the  court  below, 
unless  error  is  clearly  presented  by  the  record,  properly  au- 
thenticated. McKinsey  v.  McEee,  109  Ind.  209,  212.  To 
be  sufficient  to  reserve  exceptions  to  the  giving  of  instruc- 
tions, the  marginal  memoranda  should  also  state  the  party  in 
whose  behalf  the  exceptions  are  allowed.  The  record  dis- 
closes no  exceptions  on  behalf  of  appellant  to  the  instructions 
given  by  the  court,  and  hence  no  question  arises  upon  them  in 
this  court. 

We  come  now  to  the  final  inquiry.  Did  the  court  err  in 
refusing  to  give  the  jury  the  instructions  asked  by  appellant? 
Numbers  two,  twelve,  fifteen,  and  sixteen  are  the  only  ones 
discussed  in  appellant's  brief.  The  second  in  substance, 
stated  that  the  plaintiff  charged  in  his  complaint,  that  the 
defendant  had  two  wires  extending  along  the  north  side  of  its 
main  track  east  of  the  crossing  at  North  Judsou;  that  said 
wires  were  uncovered  and  exposed,  and  that  plaintiff  had  no 
knowledge,  or  means  of  knowledge,  that  said  wires  were  un- 
eovered;  and  that  if  the  jury  believed  that  the  plaintiff  fre- 
quently worked  at  North  Judson,  around  and  over  said  wires, 
and  by  the  exercise  of  ordinary  diligence  he  could  have  dis- 
covered them,  then  it  makes  no  difference  in  this  case 
whether  or  not  he  actually  discovered  them.  The  court  in- 
formed the  jury,  in  its  number  four,  that  a  servant  assumes 
not  only  the  ordinary  risks  of  the  employment,  but  he  also 
pssumes  every  risk  due  to  defective  appliances  of  which  he 
has  knowledge,  or  of  which  he  is  put  upon  notice  by  circum- 
Ftances  coming  to  his  knowledge,  which  would  be  reasonably 
calculated  to  put  a  person  of  ordinary  prudence  upon  his 
^ard  as  to  the  existence  of  such  defects,  and  in  number  five 
charged:  "Tf  the  plaintiff  hpd  actual  knowledge  that  the  un- 
covered wires  were  at  the  place  where  he  was  injured,  that 
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destroys  his  right  of  action.  If  he  ought  to  have  known  of 
them,  or  been  on  his  guard  against  them,  the  result  must  be 
the  same.''  Reading  numbers  four  and  five  together,  they 
cover  all  the  facts  embraced  in  appellant's  request  number 
two,  and  more,  and  put  the  case  in  a  light  quite  as  favorable 
to  the  appellant  as  did  its  own,  and  quite  as  favorable  as  ap- 
pellant was  entitled  to  have  it  presented. 

Appellant's  request  number  twelve  is  as  follows:  "The 
court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  the  plaintiff  received  the  injury  complained  of 
while  coupling  cars  on  the  company's  main  track  at  North 
Judson,  Indiana,  then  the  defendant  is  required  to  construct 
its  wires  no  better  and  safer  along  the  main  track  than  other 
first-class  railroads  constructed  similar  wires  along  its  main 
tracks;  and,  if  you  believe  from  the  evidence  that  other  first- 
class  railroads  constructed  such  wires  by  leaving  them  open 
and  exposed  as  the  defendant  did,  then  your  verdict  should 
be  for  the  defendant."  This  falls  short  of  an  accurate  state- 
ment of  the  law.  It  is  too  narrow.  Appellant  cannot  es- 
tablish freedom  from  negligence  by  showing  a  construction 
of  its  switch  device  to  be  similar  to  the  construction  of  like 
devices  upon  another  first-class  railroad,  without  further 
showing,  if  the  construction  may  be  dangerous  to  employes 
at  work  about  it,  that  it  had  given  notice  of  the  danger,  or 
given  the  servant  such  an  opportunity  to  observe  it  as  would 
have  put  a  reasonably  prudent  person  upon  his  guard. 
Furthermore,  the  proper  inquiry  is  not  what  other  firstHslaas 
railroad  companies  have  done, — ^perhaps  in  exceptional  in- 
stances,— ^but  what  is  the  general  usage  in  this  regard.  This 
instruction  contains  no  such  limitation.  Numbers  fifteen  and 
sixteen,  state  the  same  proposition  in  slightly  different  lan- 
guage, the  substance  of  which  is  that  if  the  jury  believe  that, 
prior  to  plaintiff's  injury,  he  knew  that  an  interlocking  switch 
device  was  maintained  by  appellant  at  North  Judson,  and 
that  it  required  wires  to  extend  along  the  track  for  its  opera- 
tion, then  he  was  bound  to  look,  and  see  the  wires  extended 
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along  the  track  where  he  worked,  and,  if  he  fell  over  them 
and  was  injured,  he  cannot  recover.  This  implies  that  if 
appellee  knew  the  method  of  operating  interlocking  switches, 
and  that  one  was  at  North  Judson,  then  he  was  bound  to 
know  the  particular  ground  occupied  by  the  wires,  without 
reference  to  appellee's  opportunity  for  observation  or  inquiry, 
or  to  the  number  of  tracks  running  east  from  the  crossing,  or 
the  particular  side  of  the  track  occupied,  or  appeared  to  be 
occupied  from  the  only  point  of  view  ever  had  by  appellee. 
Such  a  rule  would  utterly  strip  appellee  of  all  protection  af- 
forded by  ordinary  prudent  and  cautious  conduct  in  his 
situation.  Numbers  fifteen  and  sixteen  were  also  rightfully 
refused.  The  instructions  given  by  the  court  covered  all  the 
material  facts  and  phases  of  the  evidence^  and  stated  the  law 
applicable  thereto  with  admirable  precision  and  clearness. 
We  have  reviewed  all  of  the  alleged  errors  discussed  by  the 
learned  counsel  for  appellant,  and  we  find  no  error  in  the 
record.     Judgment  affirmed. 


The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 

Railway  Company  r.  Berry.  ibs  ««I 

[No.  18,898.     Filed  April  6,  1899.     Rehearing  denied  June  13,  1899.  J    fiSs  ^ 

I^LBADiNG. — Negligence, — Complaint. — Demurrer, — A  general  allega-   (iSTflor 
tion  that  defendant,  a  railroad  company,  carelessly  and  negligently     ^^  ^— 
permitted  a  heavy  iron  pin  to  be  placed  and  to  remain  on  the  tender 
of  its  locomotive  is  sufficient  to  repel  a  demurrer  in  the  absence  of 
a  statement  of  specific  facts  showing  otherwise,     pp.  609,  6 JO. 

Same.-— WTien  Pleading  Not  Sufficiently  Specific.— Remedy. — Where  a 
complaint  is  not  sufficiently  specific  the  remedy  is  by  motion,  p.  612 

RAQJtOADa — Operation  of  Trains  on  Track  of  AnotJier  Company. — 
Negligence. — Liability. — A  railroad  company  operating  its  trains  on 
the  track  of  another  company  is  responsible  for  the  negligence  of 
its  employes,  whether  in  so  operating  its  trains  it  is  a  trespasser,  or 
is  operating  under  a  contract  authorized  by  sections  1  and  8  of  the 
act  of  March  10, 1878.    pp.  610-613. 

Same. — Injury  to  Employe  Standing  Near  Passing  Train. — Contribu- 
tory Negligence. — One  in  the  employ  of  a  railroad  company,  who  is 
injured  by  an  iron  pin  thrown  from  a  passing  train,  is  not  shown  to 
be  guilty  of  contributory  negligence  by  the  finding  of  a  special  ver- 
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diet  that  such  employe  knew  the  character  of  the  train,  when  it 
was  due,  its  usual  rate  of  speed  in  passing  that  point,  and  before  it 
came  along  stepped  aside  at  least  ten  feet  from  the  track,  and  tliat 
the  place  to  which  he  withdrew  was  safe  from  risks  that  might 
reasonably  be  apprehended,    p.  613. 

Practice. — Motion  for  Judgment  on  Answers  to  Interrogatories. — 
Where  a  motion  for  judgment  on  answers  to  interrogatories  is  gen- 
eral, the  motion  must  be  overruled  if  the  answers  are  consistent 
with  the  general  verdict  under  either  paragraph  of  complaint,  p.  Oli, 

Railroad. — Iron  Pin  Thrown  from  Tender  of  Passing  Train. — /«- 
Jury  to  Person  Near  Track. — Evidence. — Evidence  that  an  iron  pin 
was  thrown  from  the  top  of  a  locomotive  tender  running  forty-two 
miles  an  hour,  on  a  two-degree  curve,  on  a  smooth  track,  and  struck 
plaintiff  ten  feet  distant  from  the  track  a&d  eight  feet  below  the  top 
of  the  tender  does  not  support  an  allegation  of  the  complaint  thai 
the  pin  was  so  thrown  by  the  rapid  motion  of  the  train,  pp.  617,  6 IS. 

Same. — Negligence. — Evidence. — In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff,  caused  by  an  iron  pin  being  thrown 
from  the  tender  of  a  passing  train  by  its  speed,  a  verdict  for  plain- 
tiff is  not  supported  by  evidence  which  does  not  disclose  that  the 
pin  was  on  the  tender  in  a  position  from  which  a  reasonably  pru- 
dent person  would  anticipate  that  it  might  be  thrown  off  by  the 
movement  of  the  train,  or  that,  if  the  pin  were  in  a  dangerous  po- 
sition, the  defendant  knew,  or  by  the  exercise  of  reasonable  dili- 
gence might  have  known  of  it  in  time  to  have  obviated  the  risk. 
p.  618. 

From  the  Scott  Circuit  Court.     Reversed. 

B.  K.  Elliotty  J.  T.  Dye  and  C.  E.  Cowgill,  for  appellant. 
e7.  B,  Browuy  J.  H,  Shea^  E.  Houghs  A.  O.  Smith  and 
C.  A.  Korbli/y  for  appellee. 

Baker,  J. — Action  to  recover  damages  for  personal  injury. 
Appellee  was  inspector  of  track  for  the  Baltimore  and  Ohio 
Southwestern  Railway  Company  in  Scott  county.  Appel- 
lant ran  trains  over  this  track.  While  appellee  was  engaged 
in  his  work,  appellant's  train  approached.  Appellee  stepped 
aside  ten  feet  from  the  track.  As  the  train  passed,  going 
about  forty  miles  an  hour,  a  large  iron  pin  came  from  the 
tender  and  hit  appellee  across  the  back. 

Complaint  in  three  paragraphs.  Demurrer  to  each  over- 
ruled.    Answer  of  general  denial.     Jury  returned  general 
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verdict  for  appellee  on  second  and  third  paragraphs,  and  also 
answers  to  interrogatories.  Appellant's  motions  for  judg- 
ment notwithstanding,  for  new  trial,  and  in  arrest,  were 
overruled. 

Appellant  insists  that  neither  the  second  nor  third  para- 
graph sufficiently  states  negligence.  The  second  paragraph 
charges:  "That  on  the  28th  day  of  July,  1896,  while  the 
plaintiff  vraa  at  a  point  on  said  right  of  way  about  one  mile 
south  of  Lexington,  where  his  duties  as  aforesaid  required 
him  to  be,  having  taken  a  position  on  the  east  side  of  and 
about  ten  feet  from  said  railroad  track,  in  order  to  permit  a 
certain  passenger  train  to  pass,  then  and  there  being  run  and 
managed  by  said  defendant's  servants,  he,  the  said  plaintiff, 
was  violently  struck  by  a  large,  heavy  iron  pin,  which  had 
been  carelessly  and  negligently  permitted  to  be  and  remiain 
on  the  tender  of  the  locomotive  attached  to  the  defendant's 
said  train,  by  the  servants  of  said  defendant,  in  such  a  manner 
that  the  motion  of  said  train,  which  was  being  propelled  at  a 
very  high  rate  of  speed,  threw  said  heavy  iron  pin  off  of  said 
tender,  where  it  had  been  carelessly  and  negligently  permit- 
ted to  be  and  remain  by  said  defendant,  striking  the  plain- 
tiff." The  third  avers:  "That  the  defendant  negligently 
and  carelessly  suffered  and  permitted  a  large,  heavy  iron  pin 
to  be  so  placed  on  the  tender  of  its  aforesaid  locomotive  that 
said  pin  was  by  the  speed  of  said  train  thrown  off  therefrom 
against  the  plaintiff." 

The  gist  of  the  argument  is  that  the  complaint  is  bad  be- 
cause no  allegation  is  made  that  it  was  dangerous  to  carry  the 
iron  pin  on  the  tender;  nor  that  the  pin  was  placed  or  suffered 
to  remain  in  an  unsafe  position;  nor  where  one  might  reason- 
ably expect  that  it  would  be  thrown  off  by  the  movement  or 
speed  of  the  train.  The  complaint  charges  that  the  plaintiff 
was  injured  by  the  defendant's  permitting  the  iron  pin  to  bo 
and  remain  (second  paragraph)  and  to  be  placed  (third  para- 
graph) on  the  tender  in  such  a  manner  that  the  movement 
Vol.   152—39 
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of  the  train  threw  it  from  the  tender  against  the  plaintiff; 
and  that  this  act,  causing  the  injury,  was  "negligently"  done. 
A  general  allegation  of  negligence  is  sufficient  to  repel  a  de- 
murrer for  want  of  facts.  This  means,  not  that  the  pleading 
is  good  by  charging  that  the  plaintiff  was  injured  "by  the 
negligence  of  the  defendant",  but  that  it  is  sufficient  if  the 
act,  stated  as  the  cause  of  the  injury,  is  alleged  to  have  been 
"negligently"  done.  Bliss  on  Code  PI.  section  211  a; 
Works'  Pr.  &  PI.  section  400;  Black's  PL  in  Ac.  Gas.  section 
139;  Maxwell  on  Code  PL  pp.  251-2;  Bryant's  Code  PL  pp. 
336-7;  Boone  on  Code  PL  section  174;  Baylies  on  Code  PL 
section  40.  If  the  pleader  goes  beyond  this  general  allega- 
tion and  sets  forth  the  specific  facts  that  he  claims  made  the 
act  causing  the  injury  negligent,  the  specific  averments  may 
overbear  the  general  and  render  the  pleading  obnoxious  to 
demurrer.  A  defendant  is  entitled  to  a  statement  of  the 
specific  facts;  but,  if  the  complaint  does  not  contain  it,  his 
remedy  is  by  motion.  Louisville,  etc.,  B.  Co.  v.  Bates,  146 
Ind.  564,  and  authorities  there  collated.  The  statements  in 
Weis  V.  City  of  Madison,  75  Ind.  241  on  page  246,  39  Am. 
K.  135,  and  in  like  cases,  cited  by  appellant,  to  the  effect  that, 
if  the  facts  pleaded  do  not  in  themselves  show  negligence, 
the  qualifying  adverbs,  "carelessly"  and  "negligently"  can 
not  make  up  the  insufficiency,  apply  not  to  complaints  that 
rest  upon  the  general  allegation  of  negligence  but  to  those 
that  set  forth  the  facts  specifically. 

Appellant  urges,  also,  that  each  paragraph  is  bad  by  reason 
of  this  averment:  "That  the  defendant  was,  on  the  28th  day 
of  July,  1896,  and  had  been  for  some  time  prior  thereto,  run- 
ning its  cars  and  locomotives  over  the  track  and  right  of  way 
of  the  Baltimore  and  Ohio  Southwestern  Railway  Company 
between  North  Vernon,  Indiana,  and  Louisville,  Kentucky". 
The  contention  is  that,  there  being  no  allegation  of  a  contract 
between  the  companies  by  wlrich  appellant  had  the  right  to 
control  the  operation  of  its  trains  over  the  other's  road,  the 
presumption  arises  that  the  latter  company  alone  had  author- 
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ity  to  direct  and  control  train  operatives  between  the  cities 
named  (where  the  accident  occurred) ;  that  this  presumption 
overcomes  the  averment  that  appellant's  servants  were  run- 
ning the  train  in  question;  and  that,  therefore,  the  doctrine  of 
respondeat  superior  does  not  apply  to  appellant. 

In  the  case  oiAtwood  v.  Chicago,  etc.,  R,  Co.,  72  Fed.  447, 
it  appears  from  the  evidence  (the  complaint  was  silent  in 
these  particulars,  but  seems  to  have  been  held  sufficient  by 
reason  of  the  allegation  that  the  defendant  "operated  its 
trains  between  Kansas  City  and  Topeka  over  the  railroad  of 
the  Union  Pacific  Company'')  that  the  trains  of  the  Rock 
Island  Company  were  run  between  Kansas  City  and  Topeka 
over  the  tracks  of  the  Union  Pacific  Company  under  a  con- 
tract in  which  it  was  agreed  that  the  Union  Pacific  Company 
alone  should  make  rules  and  regulations  for  the  operation  of 
all  trains  over  its  tracks  between  the  points  named  and  that 
the  trains  of  both  companies  should  move  under  and  in  ac- 
cordance with  the  orders  of  the  superintendent  or  train  dis- 
patcher of  the  Union  Pacific  Company.  The  Rock  Island 
train  was  manned  by  employes  hired  and  paid  by  that  com- 
pany. Atwood,  a  conductor  of  a  Union  Pacific  train,  was 
killed  in  a  collision  by  the  alleged  negligence  of  the  employes 
in  charge  of  the  Rock  Island  train.  Held,  that  the  employes 
in  charge  of  the  Rock  Island  train  "were  absolutely  subject 
to  the  jurisdiction,  control  and  direction  of  Union  Pacific 
Company  as  to  the  manner  and  time  of  running  over  this 
track";  that  the  Rock  Island  Company  could  not  be  held  on 
the  doctrine  of  respojjdeat  sv  per  lor  because  the  negligent 
employes  were  not  at  the  time  its  servants;  that  "the  responsi- 
bility of  the  master  grows  out  of,  is  measured  by,  and  begins 
and  ends  with,  his  control  of  the  servant.''  To  the  same 
eflFect,  also,  are  the  cases  of  Ilitte  v.  Hepublicaji,  etc.,  R, 
Co.,  19  Xeb.  620,  28  X.  AV.  284;  Byrne  v.  Kansas  City, 
etc.,  R.  Co.,  61  Fed.  605,  9  C.  C.  A.  666,  24  L.  R.  A.  693; 
Miller  v.  Minnesota,  etc.,  R.  Co.,  76  Iowa,  655,  39  X.  W. 
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188;  Hilsdorf  v.  City  of  St.  LouiSy  45  Mo.  94;  Town  of 
Pawlet  V.  Rutland^  etc.y  R.  Co.,  28  Vt.  297;  Dea7i  v.  East 
Tennessee,  etc.,  R.  Co.,  98  Ala.  586,  13  South.  489;  Hardy 
V.  Shedden  Co.,  78  Fed.  610,  24  C.  C.  A.  261,  37  L.  R. 
A.  33. 

The  first  and  third  sections  of  an  act  of  March  10,  1873, 
read:  ^^1.  All  railroad  companies  now  organized  or  that 
may  be  hereafter  organized  under  the  laws  of  this  State,  hav- 
ing connecting  roads,  may  enter  into  contracts  by  their 
respective  boards  of  directors,  by  which  the  locomotives  and 
trains  of  one  railroad  company,  for  the  transportation  of 
freight  and  passengers,  may  be  run  and  operated  over  and 
upon  the  track  and  road  of  another  railroad  company,  upon 
such  terms  as  the  said  companies  may  agree  upon.  3.  Every 
railroad  company  that  shall  run  and  operate  its  locomo- 
tives and  trains  upon  the  track  and  road  of  another  railroad 
company  shall  be  liable  to  third  persons  for  all  damages  oc- 
casioned  by  such  locomotives  and  trains,  in  the  same  manner 
and  to  the  same  extent  as  though  the  track  and  road  upon 
which  such  locomotives  and  trains  were  run  and  operated 
belonged  to  the  company  owning  and  operating  the  same.'* 
Sections  3999,  4001  R.  S.  1881  and  Homer  1897,  sections 
6286,  5288  Burns  1894. 

These  statutory  provisions  become  charter  privileges  and 
liabilities  of  railroad  companies.  Appellant  had  express  au- 
thority to  arrange  with  the  Baltimore  Company  for  the  right 
to  operate  and  control  its  own  trains  over  the  tatter's  tracks. 
In  so  operating,  appellant  would  be  as  responsible  as  for  its 
doings  on  its  own  right  of  way.  If,  under  the  statute,  the 
two  companies  were  empowered  to  make  a  contract  by  which 
the  Baltimore  Company  would  have  exclusive  control  of  the 
operatives  in  charge  of  appellant's  trains  while  upon  the 
Baltimore  Company's  tracks,  so  that  appellant  would  not  be 
liable  for  the  negligence  of  the  operatives,  and  if  the  com- 
plaint exhibited  that  appellant's  train  in  question  was  op- 
erated under  such  a  contract,  the  demurrer  should  have  been 
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sustained.  The  complaint  does  not  allege  that  there  was  a 
contract  at  all.  But  the  averment  of  appellant's  continued 
operation  of  its  trains  over  the  Baltimore  Company's  road 
should  favor  the  presumption  that  appellant  was  a  lawful 
user  of  the  tracks  by  permission  rather  than  a  trespasser. 
However,  if  the  presumption  be  that  appellant  was  a  tres- 
passer, it  matters  not;  for  a  defendant's  position  is  not  bet- 
tered by  having  the  complaint  show  that  when  he  committed 
the  wrongful  act  he  was  in  a  place  where  he  had  no  right  to 
be.  The  test  question  is  not  whercy  but  who.  Each  para- 
graph of  the  complaint,  far  from  showing  that  appellant  sur- 
rendered control  of  its  train  to  the  Baltimore  Company, 
directly  charges  appellant  with  the  commission  of  the  inju- 
rious act.     The  demurrers  were  properly  .overruled. 

In  support  of  the  motion  for  judgment  on  the  answers  to 
interrogatories  notwithstanding  the  general  verdict,  appel- 
lant urges  that  the  answers  show  that  the  employes  whose 
alleged  negligence  caused  the  injury  were  at  the  time  under 
the  control  of  the  Baltimore  Company,  and  not  of  appellant. 
There  is  no  merit  in  the  assignment  in  view  of  the  general 
verdict  and  the  answer  to  this  interrogatory  propounded  by 
appellant  itself:  "Was  not  the  defendant,  at  the  time  in 
question,  operating  its  Louisville  trains,  including  the  train  in 
question,  from  North  Vernon  to  Jeffersonville,  over  the  Bal- 
timore and  Ohio  Southwestern  Railroad?     Answer,  Yes.'* 

Appellant  also  contends  that  the  jury's  answers  establish 
appellee's  contributory  negligence.  To  numerous  interroga- 
tories, the  jury  answered  in  substance  that  appellee  knew  the 
character  of  the  train  in  question,  when  it  was  due,  and  its 
usual  rate  of  speed  in  passing  the  point  where  the  accident 
occurred;  that  he  saw  this  train  approach  at  its  usual  speed, 
and  before  it  came  along  stepped  aside  at  least  ten  feet  from 
the  track;  and  that  the  place  to  which  he  withdrew  was  safe 
from  risks  that  might  reasonably  be  apprehended.  These 
answers  tend  to  sustain  rather  than  to  overthrow  the  general 
verdict. 
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Appellant  further  insists  that  the  jury's  answers  overbear 
the  general  verdict  on  appellant's  negligence.  Appellant 
relies  upon  the  answers  to  five  interrogatories  in  which  the 
jury  stated  that  the  "evidence  failed  to  show":  (1)  Who 
pUced  the  pin  upon  the  tender;  (2)  where  the  tender  was 
when  the  pin  was  placed  upon  it;  (3)  when  the  pin  was 
placed  upon  the  tender;  (4)  whereabouts  upon  the  tender 
the  pin  was  placed;  (5)  what,  if  any,  employe  of  appellant 
placed  the  pin  upon  the  tender.  The  motion  was  general 
and  therefore  must  be  overruled  if  the  answers  to  interroga* 
tories  are  consistent  with  the  general  verdict  under  either 
paragraph  of  complaint.  Toledo,  etc.,  B.  Co.  v.  Milligauy  52 
Ind.  606;  Frazer  v.  Boss,  66  Ind.  1;  Tucker  v.  Boach,  139 
Ind.  276.  The  fifth  interrogatory  was  addressed  to  the  issue 
tendered  by  the  first  paragraph  of  complaint,  namely,  that 
appellant^s  servants  placed  the  pin  upon  the  tender.  The 
jury  found  in  favor  of  appellant  on  this  paragraph.  The 
second  and  third  paragraphs  charge  that  appellee  was  injured 
by  appellant's  permitting  the  pin  negligently  "to  be  and 
remain'^  (second  paragraph)  and  "to  be  placed"  (third  para- 
graph) on  the  tender  in  such  a  manner  that  the  movement  of 
the  train  threw  it  from  the  tender  against  appellee.  Without 
considering  whether  or  not  there  might  be  evidence  admis- 
sible under  the  third  paragraph  whereby  the  general  verdict 
would  not  be  inconsistent  with  these  answers,  it  may  be  noted 
that  no  interrogatory  appears  to  be  addressed  to  the  issue 
made  on  the  second  paragraph.  The  jury,  in  answer  to  inter- 
rogatories, said  that  the  fireman,  prior  to  the  accident,  knew 
of  and  saw  the  pin  upon  his  tender.  Although  there  was 
no  evidence  showing  when,  where  or  by  whom  the  pin  was 
placed  upon  the  tender,  or  where  the  tender  was  when  the 
pin  was  placed  upon  it,  yet  it  is  conceivable  that  there  may 
have  been  abundant  evidence  disclosing  that  the  pin  was  per- 
mitted to  be  and  remain  on  the  tender  for  weeks  before  the 
accident  happened;  that,  although  it  was  lipt  known  where- 
abouts upon  the  tender  the  pin  was  placed  when  it  was  put 
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there,  the  fireman,  in  shoveling  coal  or  otherwise,  caused  it 
to  become  and  to  be  and  remain  in  a  position  from  which  it 
was  likely  to  be  thrown  by  the  movement  of  the  train  in  the 
manner  alleged;  and  that  the  fireman  knew  of  the  dangerous 
position  of  the  pin  in  ample  time  before  the  accident  oc- 
curred to  have  obviated  the  peril.  Appellant's  motion  for 
judgment  was  properly  overruled. 

Appellant  presents  the  question  that  the  verdict  is  not  sus- 
tained by  the  evidence.  A  careful  reading  of  the  bill  of  ex- 
ceptions discloses  that  appellee  in  his  briefs  has  claimed  for 
the  evidence  the  utmost  that  can  be  claimed  for  it:  'The 
burden  of  proving  appellant's  negligence  in  the  use  and  cus- 
tody of  the  coupling  pin  was  upon  appellee.  He  discharged 
that  burden  by  proving  that  appellant  had  the  pin  upon  the 
tender  the  day  of  the  accident  and  permitted  it  to  remain 
there  in  such  position  that  it  was  by  the  motion  of  the  train 
east  off  against  him,  inflicting  the  injuries  and  causing  the 
damage  involved  in  this  controversy."  The  testimony  of  ap- 
pellant's witnesses  was  all  to  the  effect  that  the  piA  was  not 
upon  the  tender.  There  were  no  witnesses  to  the  injury  ex- 
cept appellee.  lie  testified:  *'I  saw  the  Big  Four  coming, 
and  I  was  struck  with  that  piece  there, — ^that  pin;  I  saw  it 
coming  and  I  tried  to  get  out  of  the  way,  but  I  didn't  make 
it  quite.  I  saw  it  coming  off  the  tender,  something  like  the 
center  of  it;  of  course,  I  didn't  have  time  to  look  at  it,  I  just 
had  time  to  turn  half  around.  I  was  at  least  ten  feet  from 
the  track  at  the  time."  There  was  evidence  that  similar  pins 
were  to  be  found  at  appellant's  shops  at  Wabash;  but  there 
is  not  a  scintilla  of  evidence  that  the  pin  in  question  was  at 
any  time  or  during  a  second  of  time  upon  the  tender  except 
the  statement  of  appellee  that  he  saw  it  coming  from  about 
the  center  of  the  tender.  The  evidence  shows  without  dis- 
pute that  the  tendei  was  about  three-fourths  full  of  coal; 
that  there  was  an  iron  flange  nine  inches  high  around  the 
top  of  the  body  pf  the  tender;  that  the  distance  from  the  top 
of  the  flange  to  the  rails  of  the  track  was  nine  feet;  that  the 
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pin  felly  in  going  from  the  flange  of  the  tender  to  the  person 
of  appellee^  a  vertical  distance  of  about  eight  feet;  that  the 
outer  edge  of  the  tender  extended  over  the  track  about  two 
feet;  that  the  train  was  running  about  forty-two  miles  per 
hour  on  a  two  degree  curve;  that  appellee  was  on  the  convex 
side  of  the  curve.  The  jury  also  heard  expert  testimony  as 
to  the  physical  laws  of  motion. 

No  propulsion  of  the  pin,  except  by  the  movement  of  the 
train,  was  pleaded.  There  was  no  evidence  of  an  unusual  or 
improper  condition  of  the  track  or  train,  or  of  an  unskilful 
handling  of  the  engine,  or  of  any  motion  of  the  tender  ex- 
cept in  the  direction  of  and  along  the  track.  There  was  no 
explanation  how  a  force  could  have  been,  or  was,  imparted  to 
the  pin  sufficient  to  carry  it  over  eight  feet  laterally  while 
falling  eight  feet  vertically;  but  there  was  the  testimony  of 
appellee  only  to  the  fact  that  the  pin  did  come  from  the  ten- 
der to  that  distance. 

Does  the  rule  res  ipsa  loquitur  apply  to  this  case?  Does 
the  accident  itself  bespeak  the  wrong  of  th^  appellant? 

Actions  in  tort,  to  recover  for  injury  to  person  or  property, 
are  divisible,  according  to  the  intent  of  the  doer  of  the  in- 
jury, into  those  based  upon  (1)  wilfulness  and  (2)  negli- 
gence. The  latter  class  is  subdivisible,  according  to  the  rela- 
tive rights  and  duties  of  the  doer  and  of  the  sufferer  of  the  in- 
jury, into  (1)  cases  in  which  the  doer  owes  the  sufferer  a  high- 
er duty  in  relation  to  the  causal  act  or  omission  than  the  suf- 
ferer owes  the  doer,  that  is,  the  doer  is  under  a  special 
absolute  duty  (which  is  not  reciprocal)  imposed  by  positive 
law  or  arising  from  the  contract  relation  between  the  parties; 
and  (2)  cases  in  which  the  rights  and  duties  of  the  doer  and 
sufferer  are  coordinate  and  complementary.  Pollock's  Torts 
19;  Wahashy  etc.y  R.  Co.  v.  Locke^  112  Ind.  404.  In  cases 
within  the  latter  subdivision,  the  parties  are  strangers — ^they 
stand  at  arm's  length;  each  has  the  right  to  go  about  his  own 
business,  expecting  the  other  to  use  due  foresight  not  to  in- 
jure him;  each  owes  the  other  the  duty  of  exercising  due  care 
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to  avoid  injuring  or  being  injured.  If  an  action  is  based 
upon  the  breach  of  this  duty,  the  plaintiff  must  aver  and 
prove  that  the  causal  act  or  omission  was  one  which  a  reason- 
ably prudent  person,  in  the  defendant's  place,  would  have 
foreseen  might  cause  injury. 

The  present  case  is  within  this  latter  class.  Appellee  was 
upon  the  right  of  way  of  the  Baltimore  Company,  under  his 
employment  by  that  company.  Appellant  had  been  running 
its  trains  over  the  Baltimore  Company's  track  for  a  year  be- 
fore the  accident,  to  appellee's  knowledge.  The  parties  were 
strangers.  The  relation  between  them  was  the  same  as  if 
appellant  had  been  on  its  own  right  of  way  and  appellee 
upon  a  highway  crossing. 

The  pin  fell  eight  feet  vertically  in  about  one-fourth  of  a 
second.  The  train,  at  forty-two  miles  an  hour,  traversed  in 
one-fourth  of  a  second  about  fifteen  feet.  If  the  pin,  when 
it  fell  from  the  tender  had  been  affected  only  by  the  forces 
of  gravity  and  the  forward  movement  of  the  train,  it  would 
have  traveled  fifteen  feet  forward  in  line  with  the  train  while 
falling  eight  feet  by  gravitation.  On  the  two  degree  curve, 
the  track,  at  fifteen  feet  from  the  point  of  departure,  was  dis- 
tant from  the  tangent  about  three  inches.  The  pin's  path  of 
projection  was  the  resultant  of  the  forces  applied.  The  three 
forces  that  have  been  mentioned  could  not  have  caused  the 
pin  to  fly  a  distance  of  ten  feet  and  more  laterally  from  the 
track, — ^more  than  eight  feet  from  the  outer  edge  of  the 
tender.  Such  a  movement  could  only  have  resulted  from  the 
application  of  an  additional  force, — one  sufficient  to  throw 
the  pin,  at  right  angles  to  the  track,  eight  feet  in  one-fourth 
of  a  second.  For  the  train  to  have  furnished  that  force,  it 
must  have  had  a  lateral  velocity  (and  the  consequent  momen- 
tum) of  more  than  thirty  feet  a  second,  more  than  twenty-one 
miles  an  hour,  more  than  half  its  forward  velocity  and  mo- 
mentum. As  to  the  cause  of  the  pin's  lateral  motion,  so  far 
as  this  evidence  is  concerned,  the  train  might  as  well  have 
been  standing  still.     The  complaint  attributes  the  fact  that 


618  SUPREME  COURT  OP  INDIANA, 

Cleveland,  etc.,  R.  Co.  r.  Berry. 

the  pin  was  thrown  more  than  ten  feet  laterally  from  the 
track  entirely  to  the  movement  of  the  train.  The  evidence, 
disclosing  nothing  but  appellant's  train  running  properly 
on  a  smooth  track  of  two  degree  curve  and  the  unexplained 
lateral  projection  of  the  pin  to  a  point  more  than  ten  feet 
from  the  track  at  a  velocity  greater  than  half  that  of  the 
train's  forward  movement,  does  not  support  the  complaint 
A  reasonably  prudent  person,  in  appellant's  place,  would  not 
have  apprehended  such  action  of  an  inert  iron  pin  under  the 
conditions  exhibited  by  this  evidence. 

Furthermore,  the  evidence  does  not  disclose  that  the  pin 
was  on  the  tender  in  a  position  from  which  a  reasonably  pru- 
dent person  would  anticipate  that  it  might  be  thrown  at  all 
by  the  movement  of  the  train ;  nor  does  it  show  that,  if  the 
pin  were  in  a  dangerous  place,  appellant  knew  or  by  the  ex- 
ercise of  reasonable  diligence  might  have  known  of  it  in 
time  to  have  obviated  the  risk. 

In  the  class  of  cases  to  which  this  belongs,  wherein  the 
gist  of  the  action  lies  in  the  failure  of  the  defendant  to  ex- 
ercise reasonable  care,  the  maxim  tea  ipsa  loquitur  can  be 
allowed  no  broader  scope  than  this:  If  the  evidence  which 
shows  the  injury  discloses  in  itself  that  the  defendant  in  re- 
lation to  the  causal  act  or  omission  did  not  exercise  that  de- 
gree of  care  which  the  law  requires,  the  plaintiff  has  dis- 
charged the  burden  of  proving  negligence;  otherwise  not. 
Wabash y  etCy  It.  Co.  v.  Locke,  112  Ind.  404;  City  of  Warsaiv 
V.  Dunlap,  112  Tud.  576;  Terre  Haute,  etc.,  R.  Co.  v.  Clem, 
123  Ind.  15,  7  L.  R.  A.  588;  Evansville,  etc.,  R.  Co.  v. 
Krapf,  143  Ind.  647,  659;  Standard  Oil  Co.  v.  HebnirL 
148  Ind.  457,  466;  Srhultz  v.  Chicago,  etc.,  R.  Co.,  67  Wis. 
616,  31  X.  W.  321;  McGoican  v.  Chicago,  etc.,  R.  Co.,  91 
Wis.  147,  64  X.  W.  S91;  Case  v.  Chicago,  etc.,  R.  Co.,  64 
Iowa  762,  21  X.  W.  30;  Qiiincy  Mining  Co.  v.  Kitts,  42 
Mich.  34,  3  X.  W.  240;  Cosulich  v.  Standard  Oil  Co.,  122 
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X.  Y.  118,  25  X.  E.  259;  Pierce  v.  Kyle,  80  Fed.  865,  26 
C.  C.  A.  201;  2  Jaggard  Torts  938;  Millie  v.  Manhattan  B. 
Co.^  25  X.  Y.  Siipp.  753. 

The  cases  cited  by  appellee,  in  which  the  maxim  is  dis- 
cussed, are  in  conformity  with  this  conclusion.  Without  dis- 
cussing them  in  detail,  it  may  be  said  that  in  each  case  the 
evidence  of  the  circumstances  under  which  the  plaintiff  was 
injured  disclosed  a  violation  of  a  duty  owing  by  defendant 
to  plaintiff  under  those  circumstances.  Kearney  v.  London, 
etc.y  B.  Co.y  L.  K.  5,  Q.  B.  411;  Byrne  v.  Boadle,  2  H.  &  C. 
722;  Gleeson  v.  Virginia,  etc.,  B.  Co.,  140  U.  S.  435;  11 
Sup.  Ct.  859;  Morris  v.  Strohel,  30  X.  Y.  Supp.  571; 
Lowery  v.  Manhattan  B.  Co.,  99  X.  Y.  158,  1  X.  E.  608; 
Ilowser  V.  Cumberland,  etc.,  B.  Co.,  80  Md.  146,  30  Atl. 
906,  27  L.  R  A.  154;  Maher  v.  Manhattan  B.  Co.,  6.  X.  Y. 
Supp.  309;  Doyle  v.  Chicago,  etc.y  B.  Co.,  77  Iowa  607,  42 
X.  W.  555;  Cummings  v.  Furnace  Co.,  60  Wis.  603,  18  X. 
W.  742,  20  X.  W.  665;  Volkmar  v.  Manhattan  B.  Co.,  134 
X.  Y.  418,  31  X.  E.  870;  Davis  v.  Ferris,  53  X.  Y.  Supp. 
671;  Thomas  v.  Jensen,  86  Fed.  658,  30  C.  C.  A.  333; 
Union  Pacific  B.  Co.  v.  Erickson,  41  Xeb.  1,  59  X.  W.  347, 
29  L.  R.  A.  137;  Grimslcy  v.  llanhins,  46  Fed.  400;  Bart- 
nik  V.  Erie  B.  Co.,  55  X.  Y.  Supp.  266. 

Kearney  v.  London,  etc.,  B.  Co.,  supra,  is  considered  a 
leading  case,  and  may  be  taken  as  illustrative  of  the  decis- 
ions. As  Kearney  was  passing  along  a  highway  under  a  rail- 
way bridge  of  the  defendant  company,  a  brick  fell  out  from 
the  top  of  one  of  the  brick  pilasters  on  which  one  of  the  gird- 
ers of  the  bridge  rested,  and  injured  him.  A  train  had  just 
passed  previously.  On  the  basis  that  the  law  required  the 
plaintiff  to  introduce  evidence  sufficient  to  prove  that  the 
brick  was  in  a  condition,  loosened  from  the  pillar  into 
which  it  had  been  built,  wherebv  it  was  likelv  to  fall,  by  the 
ordinary  jarring  of  trains,  upon  persons  passing  under  the 
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bridge,  and  that  the  condition  had  continued  for  such  a 
length  of  time  that  reasonable  diligence  in  inspection  would 
have  disclosed  it  in  time  for  defendant  to  have  remedied  the 
defect,  it  was  held  that,  in  the  falling  of  the  brick,  consider- 
ing the  nature  of  the  structure,  evidence  was  afforded  that 
the  brick  had  become  gradually  loosened  and  that  the  de- 
fendant, if  it  had  made  a  proper  inspection  from  time  to 
time,  might  have  discovered  its  condition. 

In  each  case,  the  proof  must  establish  the  existence  of  the 
defendant's  negligence  as  charged.  In  this  case,  the  evi- 
dence, as  hereinbefore  has  been  pointed  out,  does  not  sustain 
the  complaint. 

Judgment  reversed,  with  instructions  to  sustain  the  motion 
for  a  new  trial. 

Waring  et  al.  v.  Fletcher  et  al. 

[No.  18,140.    Filed  Dec.  16,  1898.    Rehearing  denied  June  14.  1899.] 

BoNDa — Attachment. — Construction. — An  underiiaking  in  an  attach- 
ment proceeding  containing  all  the  provisions  required  by  statute 
is  to  be  strictly  construed  in  favor  of  the  obligors  the  same  as  a 
bond  containing  such  provisions  would  be  in  the  absence  of  section 
1235  Bums  1894  providing  that  a  defective  bond  is  to  be  read,  con- 
strued, and  enforced  the  same  as  if  it  contained  all  the  conditions 
and  provisions  required  by  the  statute,    pp.  6^4,  625. 

Same. — Attachment. — Construction.— A  oondiiion  in  an  undertaking 
in  attachment  duly  to  prosecute  the  proceedings  in  attachment,  is 
simply  a  condition  to  prose<nite  the  attachment  proceedings  to  a 
final  judgment,  and  is  not  the  same  as  a  condition  to  prosecute 
without  delay,  or  diligently  to  prosecute,    p.  626. 

ATTACHMENr.— Affidavit. — Proof. — The  grounds  for  attachment  set 
forth  in  the  affidavit  in  attachment  are  not  taken  as  conclusive 
against  the  attachment  defendant,  but  the  same  may  be  put  in 
issue,  and,  to  sustain  the  attachment  proceedings,  must  be  estab- 
lished by  a  preponderance  of  the  evidence,    p.  626. 

Same. — Failure  to  Sustain  Proceedings.— Action  on  Bond. — Wliere 
the  plaintiff  fails  to  sustain  his  proceedings  in  attachment  he  is  con- 
cluded from  saying  that  such  proceedings  were  not  wrongful  and 
oppressive,  although  he  recovered  judgment  in  the  main  action, 
p.  626. 
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Attachment. — Failure  to  File  New  Bond  with  Amended  Complaint. 
— The  failure  of  plaintiff  to  file  a  new  undertaking  in  an  attach- 
ment proceeding  upon  filing  an  amended  complaint  introducing 
a  new  cause  of  action  cannot  be  questioned  in  an  action  on  the 
bond  after  final  judgment  sustaining  such  new  cause  of  action. 
p.  627. 

Same.— ^Ic^ion  on  Bond. — Where  Proceeding  Was  Wrongful  and  Op- 
pressive in  Part. — The  obligors  in  an  undertaking  in  an  attachment 
proceeding  are  not  liable  thereon  where  the  proceeding  was  wrong- 
ful and  oppressive  in  part.    pp.  627,  6B8. 

*Bax&.— 'Action  on  Bond. — Judgment  as  to  Part  of  Amount. — Wrong- 
ful AppecU. — An  attachment  defendant  is  not  entitled  to  a  recovery 
on  the  undertaking  on  the  ground  that  an  appeal  to  the  Supreme 
Ck)urt  by  the  attachment  plaintiff  was  wrongful  and  oppressive, 
where  plaintiff  obtained  judgment  iu  attachment  as  to  part  of  the 
amount  claimed,  and  appealed  from  the  disallowance  of  the  full 
amoimt,  and  the  judgment  as  to  the  partial  allowance  was  sus- 
tained,   pp.  627'6S0. 

^AXK.— Action  on  Bond. — Wrongful  Appeal. — Effect  of  Appeal  on 
Judgment. — Where  plaintiff  obtained  judgment  in  attachment  as  to 
part  of  the  amount  claimed,  and  appealed  from  the  disallowance  of 
the  full  amount,  filing  an  ordinary  appeal  bond,  such  appeal  will 
not  suspend  the  operation  of  the  judgment  so  far  as  it  had  the 
effect  to  release  that  part  of  the  amount  attached  in  excess  of  the 
judgment,  and  the  attachment  defendant  is  not  entitled  to  recover 
on  the  attachment  undertaking  for  the  use  of  the  amoimt  attached 
in  excess  of  the  judgment  during  the  time  the  case  was  pending  in 
the  Supreme  Court,  on  the  ground  that  the  appeal  was  wrongful 
and  oppressive,    pp.  630-633. 

APF^Ah.— Bond.— Attachment. — That  part  of  section  650  Bums  1894 
relating  to  damages  in  an  "appeal  taken  from  a  judgment  for 
the  recovery  of  real  property  or  the  possession  thereof"  or  for 
*•  the  recovery  or  return  of  personal  property"  has  no  application 
to  an  appeal  from  a  judgment  in  a  proceeding  in  attachment  and 
garnishment,    pp.  632,  633. 

Estoppel. — Attachment. — Aj>peal. — Defendant  in  an  action  on  an 
attachment  undertaking  for  damages  for  the  loss  of  the  use  of  prop- 
erty pending  an  appeal  to  the  Supreme  Court  from  a  judgment 
disallowing  part  of  a  claim  in  attachment  will  not  be  estopped 
from  denying  the  sufficiency  of  the  appeal  bond  to  hold  the  prop- 
erty by  the  mere  fact  that  the  property  attached  was  not  released 
pending  the  appeal,    pp.  633-635. 

From  the  Marion  Circuit  Court.    Affirmed. 
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S.  B.  Davis  and  McKutt  &  McNuit,  for  appellants. 
Ferdinand  Winter,  for  appellees. 

McCabe,  J. — Appellants  brought  this  action  against  ap- 
pellees on  an  undertaking  in  attachment.  Appellees'  de- 
murrer to  each  paragraph  of  the  amended  complaint  was  sus- 
tained, and  appellants  refusing  to  plead  further,  judgment 
was  rendered  against  them  on  demurrer. 

The  errors  assigned  call  in  question  the  action  of  the  courts 
in  sustaining  said  demurrer. 

It  appears  from  the  complaint  that,  on  January  8,  1887, 
Fletcher  &  Company  sued  Waring  Brothers,  of  London, 
England,  in  the  Vigo  Superior  Court  to  recover  $35,000, 
the  proceeds  of  the  sale  of  certain  railroad  rolling  stock. 
Affidavits  in  attachment  and  garnishment  and  the  under- 
taking sued  upon  were  filed. 

It  was  alleged  in  the  affidavit  in  attachment  that  the  War- 
iiigs  were  indebted  to  Fletcher  &  Company  in  the  sum  of 
$35,000,  as  stated  in  the  complaint,  and  that  the  claim  was 
just,  and  that  the  plaintiff  ought  to  recover  $35,000,  and 
that  the  Warings  were  nonresidents  of  the  State.  The  writ 
of  attachment  was  returned  '*no  property  found."  The  per- 
sons served  with  the  garnishee  summons  filed  an  answer  ad- 
mitting that  they  owed  the  Warings  $50,000.  Said  com- 
plaint was  from  time  to  time  amended,-  and  afterwards,  on 
April  30,  1888,  a  sixth  paragraph  of  complaint  was  filed  iu 
said  action  to  recover  on  a  claim  which  was  in  no  manner 
embraced  in  the  complaint  filed  in  the  beginning,  when  the 
attachment  proceedings  were  instituted.  Xo  new  affidavit 
in  attachment  or  garnishment  was  filed  upon  said  sixth  para- 
graph, nor  was  any  writ  of  attachment  or  garnishment  taken 
out  or  issued  when  or  after  said  sixth  paragraph  was  filed. 
Afterwards,  on  July  22,  1889,  the  case  was  tried,  and  the 
court  found  for  the  plaintiffs  in  said  action,  and  against  the 
Waring  Brothers,  in  the  sum  of  $2,783,  on  the  claim  sued 
upon  in  said  sirth  paragraph,  and  said  sum  was  ordered  to 
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be  paid  by  the  garnishee  defendants  out  of  said  $50,000. 
As  to  the  causes  of  action  for  the  $35,000,  set  forth  in  the 
other  paragraphs  of  the  complaint,  the  court  found  for  the 
Waring  Brothers,  the  defendants.  The  plaintiffs  in  said  ac- 
tion, Fletcher  6z  Company,  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  they  prayed  an  appeal  to  this  court 
and  filed  their  appeal  bond.  In  this  court  they  assigned  as  the 
sole  error  the  overruling  of  the  motion  for  a  new  trial. 
Afterwards,  on  March  4,  1894,  the  judgment  of  the  court 
below  was  affirmed.     Fletcher  v.  Waring^  137  Ind.  169. 

It  is  alleged  that  the  plaintiffs  in  said  attachment  proceed- 
ing did  not  duly  prosecute  said  proceeding,  but  delayed  upon 
various  pretexts  the  due  prosecution  thereof;  that  they  sued 
out  said  attachment  upon  false  and  fictitious  claims,  and  by 
trivial  amendments  of  their  paragraphs  of  the  complaint, 
predicated  upon  such  fictitious  claims,  and  by  filing  from 
time  to  time  additional  paragraphs  to  said  original  complaint, 
setting  up  other  additional  false,  groundless,  and  fictitious 
claims,  caused  the  repeated  postponement  of  said  cause  and 
proceeding;  that  they  delayed  the  trial  for  more  than  one  year 
after  the  filing  of  said  sixth  paragraph  of  complaint,  which 
alone  of  all  the  seven  .paragraphs  of  complaint  contained  any 
valid,  just,  and  honest  claim  and  cause  of  action  as  against  the 
said  Warings;  that  after  the  rendition  of  the  final  judgment, 
on  July  22,  1889,  and  the  appeal  was  perfected  to  this  court, 
the  attention  of  said  attachment  plaintiffs,  who  were  appel- 
lants in  said  appeal,  was  called  to  the  fact  that  no  exception 
had  been  reserved  to  the  action  of  the  trial  court  in  over- 
ruling their  action  for  a  new  trial;  but  they  still  continued  to 
insist  upon  said  appeal,  and  delayed  the  hearing  and  the  de- 
termination thereof  by  divers  groundless  proceedings  to 
amend  the  record  of  the  trial  court  so  as  to  show  an  exception 
to  the  action  of  said  court  in  overruling  the  motion  for  a  new 
trial,  and,  failing  in  that,  they  insisted  upon  trivial,  and  there- 
tofore unheard  of,  and  unprecedented,  and  wholly  untenable, 
doctrines  and  rules  of  practice,  because  whereof  two  oral  ar- 
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guments  became  necessary,  the  personnel  of  said  court  having 
been  changed  during  the  repeated  and  continuous  delays  of 
said  hearing  by  said  appellants,  so  that  said  cause  was  not  de- 
termined until  March  27,  1894,  more  than  four  years  after 
Baid  appeal  was  taken,  when  said  court  held  that  said  appel- 
lants' assignment  of  error  presented  no  question,  because  no 
exception  had  been  taken  to  the  action  of  the  trial  court  in 
overruling  the  motion  for  a  new  trial,  and  the  judgment  of 
the  trial  court  was  affirmed;  that  said  proceedings  in  attach- 
ment and  garnishment  were  wrongful  and  oppressive  in  this, 
that  the  claim  for  $35,000,  upon  which  the  writs  of  attach- 
ment and  garnishment  were  issued,  were  false,  fictitious,  and 
wholly  without  merit;  that  notwithstanding  such  fact,  the 
plaintiffs  in  that  proceeding  demanded  and  procured  by 
means  of  said  proceedings  the  sum  of  $50,000  of  the  money 
of  said  Warings,  to  be  tied  up  in  the  hands  of  the  garnishees, 
and  obliged  and  compelled  said  Warings  to  incur,  in  order  to 
protect  said  funds  against  said  illegal  and  groundless  claims 
of  said  plaintiffs  in  said  action,  large  expenses  in  counsel  fees, 
in  taking  depositions,  and  in  paying  other  numerous  ex- 
penses of  their  agents  and  counsel  in  and  about  the  proper 
defense  of  said  cause;  amounting  in  all  to  more  than 
$10,000;  that  the  seizure  of  $50,000  to  secure  a  claim  of 
$2,783  was  wrongful  and  oppressive;  that  by  said  wrong  and 
oppression  the  Warings  were  kept  out  of  the  use  of  $46,500 
of  their  money  for  the  period  of  seven  years  and  a  half,  and 
that  the  reasonable  cost  and  income  of  said  money  was 
$20,000. 

The  amended  complaint  was  in  four  paragraphs.  The 
first  and  third  paragraphs  allege  breaches  of  both  conditions 
of  the  bond,  to  wit,  duly  to  prosecute  the  proceedings  in  at- 
tachment, and  to  pay  all  damages  which  should  be  sustained 
if  the  proceedings  of  plaintiffs  should  be  w^rongful  or  oppres- 
sive. The  second  and  fourth  paragraphs  allege  only  a  breach 
of  the  last  named  condition. 

The  theory  of  appellants  is  that,  on  account  of  the  failure 
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of  the  plaintiffs  in  the  proceedings  in  attachment  to  sustain 
their  claim  for  $35,000,  and  procure  an  order  against  the 
garnishee  to  pay  the  same,  they  have  the  right  to  recover 
on  the  undertaking  in  attachment,  notwithstanding  the 
plaintiffs  in  said  proceeding  recovered  judgment  on  the  sixth 
paragraph  of  complaint  for  $2,783,  and  an  order  against  the 
garnishees  to  pay  the  same,  and  that  they  not  only  have  the 
right  to  recover  for  the  attorney's  fees,  and  other  expenses 
in  the  trial  court,  and  for  the  loss  of  the  use  of  the  money 
during  the  time  the  proceeding  was  pending  in  the  trial 
court,  but  also  for  the  same  expenses  in  the  Supreme  Court, 
and  for  being  deprived  of  the  use  of  the  money  during  the 
time  the  case  was  pending  on  appeal  in  this  court.  The  gen- 
eral rule  that  an  undertaking  in  attachment  is  to  be  strictly 
construed  in  favor  of  the  obligors  has  only  been  modified  by 
section  1225  Burns  1894,  section  1221  Horner  1897,  to  the 
extent  that  the  bond,  if  defective,  on  a  suggestion  of  such 
defect,  is  to  be  read,  construed,  and  enforced  the  same  as  if 
it  contained  all  the  conditions  and  provisions  required  by  the 
statute.  But  when  the  omissions,  if  any,  in  a  bond  are  so  sup- 
plied, the  bond  so  read  is  strictissimi  juris.  The  undertak- 
ing in  attachment  in  this  case  is  not  defective,  but  contains 
all  the  provisions  required  by  the  statute,  and  the  same  is  to 
be  strictly  construed  in  favor  of  the  appellees,  the  obligors, 
the  same  as  a  bond  containing  such  provisions  would  be  in  the 
absence  of  the  statute.  City  of  Lafayette  v.  J  antes ,  92  Ind. 
240,  243,  244;  Burns  v.  Singer,  etc.,  Co.,  87  Ind.  541,  548; 
Faulkner  v.  Brigel,  101  Ind.  329,  332,  333;  Irwin  v.  Kil- 
bum,  104  Ind.  113,  115. 

The  condition  of  the  undertaking  in  attachment,  duly  to 
prosecute  the  proceedings  in  attachment,  is  simply  a  condi- 
tion to  prosecute  the  attachment  proceedings  to  a  final  judp^- 
ment.  Applying  the  rule  of  strict  construction  such  condi- 
tion is  not  the  same  as  a  condition  to  prosecute  without  delay, 
or  diligently  to  prosecute.  Sannes  v.  Boss,  105  Ind.  558, 
Vol.   152—40 
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561.  In  this  State  the  grounds  for  attachment  set  forth  in 
the  affidavit  in  attachment  are  not,  as  in  some  states,  thereby 
established  or  taken  as  conclusive  against  the  attachment  de- 
fendant; but  the  same  may  be  put  in  issue,  and  to  sustain  the 
attachment  proceedings,  the  plaintiff  must  establish  one  or 
more  of  the  grounds  for  attachment  set  out  in  the  affidavit  by 
a  preponderance  of  the  evidence.  McQuirk  v.  CummingSy 
64  Ind.  246;  Excelsior  Fork  Co.  v.  Lukens^  38  Ind.  438; 
Foster  v.  Dry  f  us,  16  Ind.  158.  Under  this  rule,  if  the  plain- 
tiff fails  to  sustain  his  proceedings  in  attachment,  although 
he  may  recover  judgment  in  the  main  action,  he  is  concluded 
from  saying  that  the  proceedings  in  attachment  were  not 
wrongful  and  oppressive;  and,  on  the  other  hand,  if  he  re- 
covers judgment  upon  the  proceedings  in  attachment,  as  well 
as  in  the  main  action,  the  defendant  is  concluded  thereby. 
In  the  case  first  stated  the  effect  of  the  judgment  is  that  the 
proceedings  in  attachment  were  rightful,  and  in  the  second 
case  that  they  were  wrongful  and  oppressive;  and  in  each 
case  the  parties  therein  are  conclusively  bound  thereby  so 
long  as  the  same  remains  in  force.  Trentman  v.  Wileyy  85 
Ind.  33,  35;  Mitchell  v.  Mattingly,  1  Mete.  (Ky.)  237;  Nolle 
V.  Thompson,  3  Mete.  (Ky.)  121;  Boatwright  v.  Stewart,  37 
Ark.  614;  Crandall  v.  Rickley,  25  Minn.  119;  Pixhy  v. 
Reed,  26  Minn.  80, 1  N.  W.  800,  Drake  on  Attach.  (7th  ed.), 
section  173  on  p.  158;  Waples  on  Attach.  (2nd  ed.)  section 
1023;  1  Shinn  on  Attach,  pp.  313,  333;  3  Enc.  Plead,  and 
Prac,  651,  652.  Ko  action  can  be  sustained  on  an  under- 
taking in  attachment  in  this  State,  therefore,  if  final  judg- 
ment is  rendered  in  favor  of  the  plaintiff  on  the  proceedings 
ir:  attachment.  Iloshaw  v.  Iloshaw,  8  Blackf.  258;  Trent- 
man  V.  Wiley,  85  Ind.  35;  Mitchell  v.  Mattingly,  supra; 
Nolle  V.  Thompson,  supra;  Boatwright  v.  Stewart,  supra; 
Tucker  v.  Adams,  52  Ala.  254;  Crandall  v.  Rickley,  supra; 
Pixley  V.  Reed,  supra;  Eckman  v.  Hammond,  27  Xeb.  611, 
43  N.  W.  397;  Kramer  v.  Thompson-Houston,  etc,  Co.,  95 
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N.  C.  277;  Sloan  v.  McCracken,  75  Lea  (Tenn.)  626,  Drake 
on  Attach.  (7th  ed.),  section  173,  on  p.  158;  Waples  on 
Attach.  (2nd  ed.),  section  1023, 1  Shinn.  on  Attach,  pp.  313, 
333;  3  Enc.  of  PI.  A:  Prac.  651,  652;  2  Am.  &  Eng.  Enc.  of 
Law  (1st  ed.),  section  466. 

If  it  was  necessary  to  file  a  new  affidavit  in  attachment  and 
garnishment,  and  a  new  undertaking  in  attachment,  when 
the  sixth  paragraph  of  amended  complaint  was  filed,  in  order 
to  give  the  attachment  plaintiffs  the  same  lien  and  right 
against  the  funds  therein  garnisheed  that  they  had  as  to  the 
claims  sued  upon  in  the  original  complaint,  when  the  writa 
were  served,  which  we  need  not,  and  do  not  decide,  yet, 
when  the  trial  court,  without  such  affidavit  and  undertaking 
being  filed,  made  the  finding  sustaining  the  attachment  and 
garnishment  as  to  said  sixth  paragraph,  and  rendered  judg- 
ment thereon  accordingly,  appellants  were  concluded  thereby 
and  cannot  now  call  in  question  the  correctness  of  paid  pro- 
ceeding and  judgment.  Waples  on  Attach,  section  1028,  aild 
the  authorities  above  cited. 

It  is  not  material  in  this  case  whether  or  not  the  court  erred 
in  finding  against  the  Warings  on  the  proceedings  in  attach- 
ment, and  rendering  judgment  that  the  garnishees  pay  the 
judgment  of  $2,787  recovered  against  the  Warings  on  the 
sixth  paragraph  of  the  amended  complaint,  because  such 
judgment,  even  if  erroneous,  is  binding  upon  appellants  who 
were  the  attachment  defendants  in  said  action,  until  vacated 
or  set  aside.  The  court  having  adjudged  that  this  was  a  debt 
for  which  the  writ  of  attachment  and  garnishment  issued, 
and  rendered  judgment  against  the  attachment  defendants, 
and  ordered  the  garnishees  to  pay  the  same,  found  and  ad- 
judged thereby  that  the  attachment  proceedings  were  right- 
ful, and  not  wrongful,  and  said  appellants  are  concluded 
thereby  from  asserting  the  contrary.  The  provisions  of  the 
undertakinff  in  attachment  do  not  bv  their  terms  include  a 
case  where  the  proceedings  in  attachment  are  wrongful  and 
oppressive  in  part;  and,  under  the  rule  of  construction  appli- 
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cable  to  such  bonds,  we  cannot  extend  the  language  so  as  to 
embrace  such  a  case.  To  do  so  would  be  to  impose  upon  the 
persons  executing  such  an  undertaking  a  condition  beyond 
the  language  U3ed  therein. 

As  was  said  in  Marx  v.  Leinkavffy  93  Ala.  453,  at  p.  464, 
9  South.  820,  "the  suing  out  of  an  attachment  cannot  be  both 
wrongful  and  rightful  at  the  same  time,  or  pro  ianio  wrong. 
If  the  suing  out  of  the  attachment  was  not  wholly  wrongful, 
plaintiff  could  not  recover  for  a  wrongful  suing  out  of  the 
attachment"  See,  also,  Sheldon  v.  Sahin^  17  X.  Y.  W.  Dig., 
105, 106.  Stiff  V.  Fislier,  85  Tex.  656,  22  S.  W.  577,  is  cited 
as  holding  the  contrary  doctrine;  but  we  are  unable  to  deter- 
mine from  the  report  of  the  case  that  it  was  an  action  on  an 
attachment  bond,  or  that  any  judgment  had  been  rendered 
sustaining  the  attachment  proceedings.  It  would  seem  that 
in  Texas,  as  in  some  other  states,  there  is  no  trial  in  the  at- 
tachment proceedings  of  the  question  of  whether  the  grounds 
of  attachment  exist,  but  such  grounds  are  taken  as  true  in  the 
trial  of  the  attachment  proceedings,  and  in  an  action  on  the 
attachment  bond  the  untruth  of  the  grounds  upon  which 
the  attachment  writ  was  issued  must  be  shown.  If  such  is 
the  rule,  the  case  cited  would  not  be  in  point  here.  But  if  the 
law  is  there,  as  here,  as  to  conclusiveness  of  the  judgment  in 
the  attachment  proceeding,  and  that  was  an  action  on  the 
bond,  we  cannot  follow  it,  because  under  such  conditions  it  is 
not  sustained  by  the  authorities  and  does  not  meet  our  ap- 
proval. It  was  held  in  City  Nat.  Bank  v.  Jeffries^  73  Ala. 
183,  192,  that  if  there  is  an  abuse  of  process  in  the  execution 
of  the  attachment,  and  the  proceedings  in  attachment  were 
sustained,  that  such  an  abuse  would  be  a  wrong  for  which 
no  redress  could  be  obtained  by  a  suit  on  the  undertaking  in 
attachment.  But  if  damages  could  be  recovered  in  such  case 
on  the  undertaking,  or  otherwise,  for  suing  out  the  writ  for 
an  amount  largely  in  excess  of  the  actual  debt,  where  the 
proceedings  in  attachment  have  been  sustained,  it  must  be 
alleged  and  proved  that  the  same  was  done  maliciously,  and 
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without  probable  cause.  Savage  v.  Brewer ^  16  Pick.  (Mass.) 
463,  28  Am.  Dec.  266;  Moody  v.  Duetschy  86  Mo.  237; 
Txicker  v.  Adams,  62  Ala.  254,  256,  and  cases  cited;  Eslava 
V.  Jonesy  83  Ala.  139,  3  South.  317,  3  Am.  St.  699,  701; 
Benson  v.  McCoy  36  Ala.  710;  Whipple  v.  Fuller,  11  Conn. 
581,  584,  29  Am.  Dec.  330;  Emerson  v.  Cochran,  111  Pa. 
St.  619,  622,  and  cases  cited,  4  Atl.  498;  Eherly  v.  Rupp,  90 
Pa,  St.  269;  Antclijf  v.  June,  81  Mich.  477,  46  N.  W.  1019, 
10  L.  R  A.  621,  21  Am.  St.  533,  541,  545;  Nix  v. 
Ooodhai,  96  Iowa  282,  63  N.  W.  701,  68  Am.  St.  434;  note 
to  Pope  V.  Pollock,  (Ohio)  4  L.  R.  A.  256,  21  N.  E.  366; 
Doctor  V.  Riedel,  96  Wis.  168,  71  K  W.  119,  37  L.  R.  A. 
680;  Juchter  v.  Boehm,  67  Ga,  634,  638;  Hilliard  on  Torts 
(4th  ed.)  456.  The  complaint  contains  no  such  allegation. 
It  is  insisted  by  appellants  that,  under  the  facts  alleged  in 
the  complaint,  the  proceeding  in  the  Supreme  Court  was 
wholly  wrongful  and  oppressive,  and  that  they  are  entitled  to 
recover  the  damage  therefor  on  the  undertaking  in  attach- 
ment. It  may  be  true,  as  contended  by  appellants,  that  when 
the  finding  and  judgment  of  the  trial  court  are  against  the 
defendant  in  the  main  action,  and  also  in  the  proceedings  in 
attachment,  and  on  appeal  by  said  defendant  said  judgment 
is  reversed,  and  on  return  of  the  cause  to  the  trial  court  final 
judgment  is  rendered  on  the  attachment  proceedings  in  favor 
of  the  defendant  thereto,  that  the  undertaking  in  attach- 
ment would  cover  the  damages  on  appeal  as  well  as  in  the 
trial  court;  but  it  does  not  follow  therefrom  that  appellants 
are  entitled  to  recover  on  the  undertaking  in  attachment  in 
this  case,  if  the  proceedings  on  appeal  were  wrongful  and  op- 
pressive. The  judgment  of  the  trial  court  against  appellants 
on  the  proceedings  in  attachment  was  not  reversed  on  ap- 
peal, but  was  affirmed,  and  the  final  judgment  in  said  case 
was  that  of  the  trial  court,  apnealed  from,  which  was  against 
appellants  on  the  proceedings  in  attachment.  State  v.  Krug^ 
94  Ind.  366,  371,  and  cases  cited.  It  is  evident,  therefore, 
that  there  is  no  liability  on  the  undertaking  in  attachment. 
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even  if  the  proceeding  on  appeal  was  wrongful  and  oppres- 
sive. Moreover,  when  the  judgment  for  $2,783  was  ren- 
dered by  the  trial  court  against  the  Warings,  and  the  gar- 
nishees ordered  to  pay  the  same,  ail  of  the  sum  garnisheed 
was  released  and  discharged  thereby,  except  an  amount  suffi- 
cient to  pay  said  judgment  and  cost.  Appellants  were  en- 
titled to  receive  the  same  from  the  garnishee  at  once,  if  the 
same  was  due.  Lowry  v.  McOeey  75  Ind.  508,  510,  and  cases 
cited;  Smith  v.  Scoity  86  Ind.  346,  350;  Sannes  v.  RosSj  105 
Ind.  558,  560;  Emery  v.  Royal,  117  Ind.  299. 

In  this  State  an  appeal  to  the  Supreme  or  Appellate  Court, 
without  filing  an  appeal  bond,  does  not,  as  in  some  states, 
suspend  the  judgment  from  which  the  appeal  is  taken;  nor 
does  the  filing  of  an  appeal  bond  suspend  the  operation  of 
such  judgment  except  that  it  stays  execution  thereon.  For 
all  other  purposes  the  judgment  appealed  from,  even  if  an 
appeal  bond  is  filed,  is  as  effective  and  binding  upon  the  par- 
ties as  if  no  appeal  had  been  taken.  Nill  v.  Comparety  Ifi 
Ind.  107,  79  Am.  Dec.  411;  Burton  v.  Reeds,  20  Ind.  87; 
Burton  v.  Burton,  28  Ind.  342;  Walls  v.  Palmer,  64  Ind. 
493;  State  v.  Chase,  41  Ind.  356;  Randies  v.  Randies,  67 
Ind.  434,  437,  440;  State  v.  Krug,  94  Ind.  366,  on  p.  371, 
and  cases  cited;  Central,  etc.,  Co.  v.  State,  110  Ind.  203,  and 
cases  cited. 

In  State  v.  Chase,  supra,  a  temporary  injunction  had  been 
awarded  against  Matthews  at  the  suit  of  Duncan.  From  this 
order  Matthews  appealed  to  this  court,  and  filed  his  appeal 
bond  within  the  time  allowed  by  law,  and,  while  said  appeal 
was  pending,  Matthews  violated  said  temporary  injunction  by 
doing  the  things  forbidden  thereby.  He  was  thereupon  ar- 
rested and  punished  for  contempt  of  court,  and  this  court 
held  that  the  order  for  the  injunction  remained  in  full  force 
and  effect  notwithstanding  said  appeal,  and  that  Matthews 
was  properly  punished  for  violating  the  same.  Central,  c/c, 
Co.  V.  State,  110  Ind.  203,  is  to  the  same  effect. 

In  Walls  V.  Palmer,  64  Ind.  493,  it  was  held  that  one  who 
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had  by  the  judgment  of  a  court  been  suspended  from  prao- 
tioing  his  profession  as  attorney  at  law,  and  had  appealed 
from  said  judgment  to  this  court,  and  filed  his  appeal  bond 
and  otherwise  perfected  his  appeal,  was  not  entitled  to  prac- 
tice his  profession  in  said  court  during  the  pendency  of  said 
appeal.  The  court,  in  speaking  of  the  effect  of  the  appeal 
and  appeal  bond,  said:  ^^It  does  not  reverse,  suspend,  or 
supersede  the  force  of  the  judgment.  That  remains  in  all 
respects  the  same.  The  judgment  itself  requires  no  further 
execution  than  its  own  terms;  it  executes  itself,  ezoept  as  to 
the  collection  of  costs,  which  is  stayed  by  the  appeal  and 
supersedeas.  The  only  effect  of  an  appeal  to  a  court  of  error, 
when  perfected  and  while  pending,  is  to  stay  execution  upon 
the  judgment  from  which  it  is  taken.'' 

In  Randies  v.  RandleSy  67  Ind.  434,  it  was  held  that  one 
to  whom  land  has  been  set  off  by  a  decree  of  partition  may 
recover  possession  thereof  from  a  co-party  in  such  partition 
snit  during  the  pendency  of  an  appeal  taken  by  such  co-party 
from  such  decree  to  this  court,  even  though  an  appeal  bpnd 
has  been  filed.  The  court,  at  p.  439  said:  ^The  final  judg- 
ment in  a  partition  suit,  in  so  far  as  it  awards  to  each  of  the 
parties  interested  his  or  her  share,  in  severalty,  of  the  real 
estate  in  controversy,  is  self -executing;  it  requires  no  execu- 
tion to  enforce  the  terms  of  the  judgment,  but  the  rights 
of  the  parties,  in  severalty,  are  thereby  fixed  and  absolutely 
determined,  without  process  thereon  of  any  kind,  unless 
and  until  the  judgment  should  be  annulled,  reversed  or  set 
aside.  It  is  very  clear,  therefore,  that  the  appeal  of  the 
appellant  and  his  co-appellants,  in  the  partition  suit,  from  the 
judgment  of  the  circuit  court  therein  to  this  court,  although 
such  appeal  had  been  duly  perfected  by  the  filing  of  the 
requisite  appeal  bond,  did  not  in  any  manner  affect  or  change 
the  rights,  in  severalty,  of  the  parties  to  such  suit,  in  and  to 
the  lands  assigned  to  them  respectively,  by  the  terms  of  such 
judgment;  but,  notwithstanding  such  perfected  appeal,  each 
of  the  parties  to  such  suit,  as  between  him  or  her  and  the 
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Other  parties,  owned  and  held  the  lands  assigned  to  him  or 
her,  in  severalty,  in  and  hj  such  judgment,  until  the  same 
should  be  reversed  or  annulled*  In  other  words,  it  seems  to 
us,  that  the  only  effect  of  the  filing  of  the  appeal  bond,  on  the 
appeal  to  this  court  from  the  judgment  of  the  circuit  court 
in  the  partition  suit,  was  to  stay  execution  upon  the  judg- 
ment for  the  costs  of  such  suit,  until  such  appeal  was  deter- 
mined; and  that  in  all  other  respects  the  judgment,  until 
annulled  or  reversed,  was  binding  upon  the  parties  thereto, 
as  to  every  question  directly  decided  therein." 

So,  in  this  attachment  case,  the  effect  of  the  judgment  was 
to  release  and  discharge  all  of  the  indebtedness  gamisheed, 
except  sufficient  to  pay  the  judgment  for  $2,783  and  costs, 
and  no  execution  or  other  writ  was  necessary  to  effect  such 
release  and  discharge;  as  to  this  the  judgment  executed  itself - 
Thomas  v.  Johnsoriy  137  Ind.  244. 

An  appeal  by  an  attachment  plaintiff  from  such  a  judg- 
ment with  the  ordinary  appeal  bond,  no  matter  how  large  the 
penalty  thereof,  conditioned  as  required  by  the  statute  for 
such  bond,  could  not  therefore  suspend  the  operation  of  said 
judgment  so  far  as  it  had  the  effect  to  release  and  dischan^e 
the  indebtedness  in  excess  of  the  amount  required  to  pay  the 
judgment  and  cost.  This  could  only  be  done,  if  at  all,  by  a 
special  supersedeas,  when  a  proper  bond  was  filed,  as  provided 
in  such  writ  or  order.  The  facts  alleged  in  the  complaint, 
however,  do  not  show  that  any  such  supersedeas  was  issued, 
or  bond  filed. 

It  is  alleged  in  the  complaint  that  the  payment  of  the 
money  to  the  Warings  was  prevented  by  the  filing  of  the 
appeal  bond.  This,  however, .  is  a  mere  conclusion.  The 
facts  from  which  the  conclusion  was  drawn  should  have  been 
averred,  and  from  such  facts  the  court  would  determine 
whether  or  not  the  bond  had  the  legal  effect  alleged,  for  there 
is  no  presumption  that  the  bond  filed  was  not  the  ordinary 
appeal  bond  provided  for  by  either  section  650  Bums  1894, 
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section  638  Horner  1897,  or  sections  653,  654  Burns  1894, 
sections  641,  642  Horner  1897. 

A  part  of  section  650,  638,  supra,  reads  as  follows,  "And 
if  the  appeal  is  taken  from  a  judgment  for  the  recovery  of 
real  property,  or  the  possession  thereof,  by  the  party  against 
whom  the  judgment  for  the  recovery  is  rendered,  then  the 
condition  of  the  bond  shall  further  provide  that  the  appellant 
shall  also  pay  all  damages  which  may  be  sustained  by  the 
appellee  for  the  mesne  profits,  waste,  or  damage  to  the  land 
during  the  pendency  of  the  appeal;  and  if  from  a  judgment 
for  the  recovery  or  return  of  personal  property,  or  for  such 
property  or  its  value,  then,  that  if  he  deliver  or  return  the 
property  he  will  also  pay  the  reasonable  value  of  its  use  and 
any  damage  it  may  sustain  during  the  pendency  of  an  ap- 
peal.^' 

It  is  claimed  by  appellants  that  the  appeal  bond  required 
thereby  was  sufficient  to  hold  the  funds  gamisheed  during 
the  appeal  without  a  special  supersedeas.  The  part  of  said 
section  above  quoted  has  reference  alone  to  bonds  executed 
when  an  "appeal  is  taken  from  a  judgment  for  the  recovery 
of  real  property  or  the  possession  thereof"  or  for  "the  re- 
covery or  return  of  personal  property."  This  is  the  express 
language  of  the  part  of  said  section  quoted,  and  it  needs  no 
interpretation;  the  mere  reading  is  sufficient  to  show  that  it 
can  have  no  application  whatever  to  an  appeal  from  a  judg- 
ment in  a  proceeding  in  attachment  or  garnishment. 

It  is  manifest  that,  notwithstanding  the  appeal  from  the 
judgment  rendered  bv  the  Vigo  Superior  Court,  and  the  bond 
filed  therein,  that  the  efitect  of  the  judgment  in  releasing  and 
discharging  the  attachment  and  garnishment  as  to  the  indebt- 
edness in  excess  of  the  amount  required  to  pay  the  same,  was 
not  suspended,  and  appellants  were  entitled  to  receive  said 
excess  from  the  persons  owing  the  same  at  all  times  after  the 
rendition  of  judgment  by  the  trial  court. 

Appellants  insist  that,  as  the  appeal  bond  accomplished 
its  purpose,  and  the  money  was  held  during  the  pendency  of 
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the  appeal,  appellees  cannot  deny  that  it  was  sufficient  to  hold 
the  money  while  the  appeal  was  pending  in  this  couit  This 
alone  is  not  sufficient  to  entitle  appellants  successfully  to  in- 
voke the  doctrine  of  estoppel.  The  appeal  bond,  however, 
as  we  have  shown,  did  not  hold  the  money,  or  restrain  the 
garnishees  from  paying  the  same  to  the  Warings,  If  the 
garnishee  retained  the  money  in  excess  of  the  amount  necea- 
sary  to  pay  the  judgment  and  order  against  them,  it  was  not 
because  appellants  were  not  entitled  to  collect  the  same,  but 
because  they  failed  to  enforce  their  rights.  If  there  are  any 
facts  which  would  estop  the  obligors  in  the  appeal  bond 
from  asserting  that  the  same  did  not  prevent  appellants 
from  enforcing  payment  by  the  garnishees,  they  have  not 
been  set  forth  in  the  complaint.  The  time  to  determine  the 
question  of  estoppel  stiggested  will  be  when  it  is  presented  in 
an  action  on  the  appeal  bond. 

It  follows  from  what  we  have  said,  and  from  the  authori* 
ties  cited,  that  when  the  trial  court  sustained  the  proceeding 
in  attachment,  and  rendered  judgment  for  a  part  of  the 
amount  sued  for,  and  that  the  same  should  be  paid  by  the 
garnishee  defendants,  although  the  sum  was  much  less  than 
the  amount  which  the  attachment  plaintiffs  stated  in  their 
affidavit  in  attachment  that  they  '^believed  they  ought  to 
recover,"  this  concluded  appellants  from  claiming  that  any 
condition  of  said  undertaking  in  attachment  was  broken,  and 
from  maintaining  any  action  thereon. 

It  may  be  that  when  a  party  to  a  judgment  prosecutes  an 
appeal  to  the  Supreme  or  Appellate  Court  maliciously,  and 
without  probable  cause,  that  an  action  will  lie  against  him 
for  malicious  prosecution,  the  same  as  in  a  civil  case  so  prose- 
cuted in  a  trial  court.  McCardle  v.  McGinley,  86  Ind.  538, 
44  Am.  11.343,  and  cases  cited;  Carey  v.  Sheets,  67  Ind.  375; 
Coffey  v.  MyerSy  84  Ind.  105;  Lockenour  v.  Sides,  57 
Ind.  360,  26  Am.  R.  58,  18  C.  L.  J.  242,  32  A.  L.  J.  pp.  124, 
145.  But  no  such  cause  of  action  is  stated  in  the  complaint. 
It  is  manifest  that  the  remedy,  if  any,  for  the  alleged  \iTongs 
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complained  of  by  appellants,  is  not  upon  the  undertaking  in 
attachment,  but  must  be  sought  elsewhere.  Judgment  af- 
firmed. 

Kenner  et  al.  v.  Whitelock,  Receiver,  et  al. 

[No.  18,405.    Filed  Mar.  14,  1899     Rehearing  denied  June  14,  1899.] 

Plbadino. — Questioned  First  Time  an  Appeal. — Building  and  Loan  158  iiTl 
Association.— A  defect  in  a  complaint  in  an  action  to  foreclose  a 
mortgage  in  favor  of  a  building  and  loan  association  on  account  of 
the  failure  to  file  a  copj  of  the  constitution  and  by-laws  therewith 
18  cured  by  a  finding  and  judgment  for  plaintiff,  and  cannot  be  pre- 
sented for  the  first  time  on  appeal,    p.  636. 

BuiLDiNO  AND  LOAN  AssociATiONS.—Jfem^  Charged  Borrowing  Mem- 
bers.— A  building  and  loan  association  is  only  authorized  by  law  to 
charge  its  borrowing  members  with  dues,  assessments,  and  fines, 
and  premium  and  interest  on  loans,  and  cannot  charge  interest  on 
dues,  a£se8sments,and  fines,    p.  636,  637. 

Attorney  and  CiAS^T.—Attomeifs  Fees. — Where  attorney  is  em- 
ployed to  collect  a  note  containing  an  agreement  for  the  payment  of 
attorney's  fees,  the  fees  when  recovered  belong  to  the  elicit,  and 
the  client  must  pay  the  attorney  whatever  fees  have  been  agreed 
upon  between  them,  or  in  the  absence  of  an  agreement  such  fees  as 
are  just  and  reasonable,    p.  637. 

CoRPOHATiONS. — Offlcers. — Services  Outside  Official  Duties. —Compen- 
sation.— The  claim  of  an  officer  of  a  corporation  for  services  ren- 
dered by  him  beyond  the  scope  of  his  official  duty  may  be  allowed, 
where  no  element  of  fraud  or  dishonesty  is  involved,    pp.  637^  638. 

From  the  Huntington  Circuit  Court.     Reversed. 

J.  Q.  Cline  and  U.  S.  Lesh,  for  appellants. 
Whitelock  &  Cooky  France  &  DungaUy  Spencer  &  Bran- 
yan  and  J.  M.  Hatfield,  for  appellees. 

DowLiNQ,  J. — Action  to  foreclose  a  mortgage  executed  by 
appellants  to  the  Citizens  Building,  Loan  &  Savings  Asso- 
ciation. The  debt  intended  to  be  secured  was  evidenced  bv 
the  note  of  the  appellant,  James  B.  Kenner,  and  its  considera- 
tion was  a  loan  made  to  him  by  the  association.  Issues  were 
formed  upon  the  pleadings  (including  a  set-off  and  counter- 
claim filed  by  appellant,  James  B.  Kenner) ;  there  was  a  trial 
by  the  court,  and  a  finding  for  the  appellee,   Whitelock, 
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receiver,  etc.  A  motion  for  a  new  trial  was  made  by  appel- 
lants and  overruled,  to  which  decision  appellants  severally 
excepted.     Judgment  upon  the  finding. 

The  errors  assigned  call  in  question  the  sufficiency  of  the 
complaint,  and  the  decision  of  the  court  upon  the  motion  for 
a  new  trial. 

No  objection  to  the  complaint  was  taken  by  demurrer,  and 
the  only  defect  now  pointed  out  is  the  failure  to  file  with 
that  pleading  certain  exhibits,  consisting  of  the  constitution 
and  by-laws  of  the  association.  This  objection  comes  too 
late.  The  defect  in  the  pleading  on  account  of  the  failure 
to  file  the  exhibits  was  cured  by  the  finding,  and  it  cannot  be 
presented  for  the  first  time  on  an  assignment  of  error.  Pur- 
due V.  Stevenson^  54  Ind.  161;  Eigenmann  v.  Backoff  56 
Ind.  594;  Scott  v.  Zartman^  61  Ind.  328;  Oalvin  v.  Woollen^ 
66  Ind.  464;  Owen  Tp.  v.  Hay,  107  Ind.  351;  Elliott's 
App.  Proc.  section  473,  note  2. 

Among  the  reasons  for  a  new  trial  it  is  alleged  that  there 
was  error  in  the  assessment  of  the  amount  of  the  recoverv, 
in  that  the  assessment  was  too  large.  It  is  evident  from  an 
examination  of  the  record  that  such  error  existed.  In  the 
computation  of  the  amount  of  the  finding,  James  B.  Kenner, 
the  maker  of  the  note  and  the  holder  of  the  stock,  is  charged 
with  these  items:  Interest  on  weekly  dues  to  Nov.  12,  1891, 
$149.60;  Interest  on  dues  amounting  to  $805  from  Nov. 
12,  1891,  to  date  of  finding,  Dec.  14,  1895,  $193.20;  Inter- 
est on  fines  amounting  to  $322  for  161  weeks  to  Xov,  12, 
1891,  $59.81;  Interest  on  fines  from  Nov,  12,  1891,  to  date 
of  finding,  Dec.  14,  1895,  $78.89. 

The  statute  under  which  the  association  was  organized  au- 
thorized it  to  charge  its  borrowing  members  with  premiums 
on  loans,  interest  on  loans,  and  with  dues,  assessments,  and 
fines.  We  find,  however,  no  authority  in  the  act  to  charge 
interest  on  dues,  interest  on  assessments,  or  interest  on  fines. 
Upon  failure  to  pay  any  installment  of  interest  on  the  loan, 
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or  installment  of  dues,  or  any  assessment  lawfully  made,  fines 
may  be  imposed ;  beyond  this,  the  association  had  no  right  to 
go. 

It  appears,  also,  that  the  court  refused  to  allow  the  appel- 
lant, Kenner,  credit  for  professional  services  as  the  attorney 
of  the  association  in  prosecuting  actions  and  recovering  judg- 
ments for  it  on  certain  notes  which  contained  an  agreement 
for  the  payment  of  attorney's  fees.  The  reason  for  such  re- 
fusal was  that  the  fees  so  provided  for  in  the  notes,  in  the 
opinion  of  the  court,  belonged  to  the  attorney,  and  not  to  his 
client,  and  that  the  attorney  must  look  to  the  judgment 
defendants  for  them.  This  view  of  the  contract  for  the  pay- 
ment of  such  fees  cannot  be  sustained.  The  fees  when  re- 
covered belonged  to  the  client.  The  client  must  pay  his 
attorney  whatever  fees  have  been  agreed  upon  between  them, 
or  in  the  absence  of  such  agreement,  such  as  are  just  and 
reasonable,  and  he  is  supposed  to  be  reimbursed  for  this 
outlay  by  the  repayment  to  him  by  the  judgment  defendant 
of  the  amount  allowed  for  that  purpose. 

In  the  next  place  it  is  objected  that  the  court  excluded 
from  the  credits  claimed  by  appellant  any  allowance  for 
general  services  as  the  attorney  and  legal  adviser  of  the 
association,  and  for  ofiice  rent,  fuel,  lights,  etc.,  furnished  by 
him.  This  action  of  the  court  is  defended  by  counsel  for  ap- 
pellees on  the  ground  that,  as  the  appellant  was  the  president 
and  a  director  of  the  association,  he  could  not  lawfully  re- 
ceive compensation  for  such  services,  rent,  etc.  This  view 
is  not  in  accordance  with  the  later  authorities  on  this  subject. 
When  the  claim  of  an  officer  of  a  corporation  is  for  services 
rendered  by  him  beyond  the  scope  of  his  official  duty,  and  no 
element  of  fraud  or  dishonesty  is  involved,  it  may  be  allowed 
and  paid.  While  the  courts  will  closely  scrutinize  such 
claims,  they  will  not  deprive  an  honest  and  meritorious  credit- 
or of  moneys  justly  due  to  him,  merely  because  he  sustained 
an  official  relation  to  the  corporation  debtor  when  the  services 
were  performed,  &r  the  debt  was  contracted.     The  services 
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for  which  compensation  was  claimed  by  appellant  were  not 
such  as  he  was  required  to  perform  either  as  president  or 
director.  They  were  outside  of  his  official  duty,  and  he  had 
a  right  to  make  a  just  and  reasonable  charge  for  them.  1 
Beach  on  Priv.  Corp.,  section  208. 

For  the  reasons  herein  given,  the  motion  for  a  new  trial 
should  have  been  sustained,  and  for  the  error  of  the  court 
in  overruling  the  motion,  the  judgment  is  reversed. 


Gosnell  r.  Jones,  Administrator. 

[No.  18,599.     Filed  Mar.  29,  1899.    Rehearing  denied  June  16,  1899.] 

Marriage. — Extingtiishment  of  Debts, — Husband  and  Wife, — A  hus- 
band cannot  maintain  an  action  against  his  wife's  estate  for  an  in- 
debtedness created  before  their  marriage,    p,  GS9. 

Husband  and  Wife. — Advancement  to  Wife. — It  will  be  presumed, 
in  the  absence  of  evidence,  that  payments  made  by  the  husband 
upon  the  debts  of  his  wife  were  made  as  an  advancement  to  her 
by  virtue  of  her  marital  rights,  and  she  is  not  bound  to  repay  the 
same.    pp.  6S9,  640. 

Same. — Principal  and  Agent, — Recovery  of  Money  Expended  in  Man- 
afjement  of  Wife*s  Estate. — Burden  of  Proof  — In  order  to  sustain  a 
claim  by  a  husband  against  his  wife's  estate  for  money  used  by  him 
in  payment  of  her  debts  and  other  expenses  incident  to  the  man- 
agement of  her  estate,  the  burden  rests  upon  the  husband  of  prov- 
ing that  he  used  his  own  money,    p.  G40, 

From  the  Montgomery  Circuit  Court.     Affirmed. 

M,  E.  Clodfelter  and  //.  N.  Fine,  for  appellant. 
Harney  &  Harney  and  Burton  d'  Jones,  for  appellee. 

Monks,  C.  J. — Appellant  filed  a  claim  against  the  estate 
of  his  deceased  wife,  of  whose  estate  appellee  was  the  admin- 
istrator. The  claim  was  for  money  paid  out  and  advanced 
by  appellant  to  pay  her  debts  at  her  special  instance  and  re- 
quest, and  for  goods,  wares,  and  merchandise  sold  and 
delivered  to  her.  An  allowance  of  $4,000  was  demanded. 
The  cause  was  tried  by  a  jury,  and  a  verdict  returned  in  favor 
of  appellee,  and  over  a  motion  for  a  new  trial,  judgment  was 
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rendered  against  appellant.  The  only  error  assigned  calls  in 
question  the  action  of  the  court  in  overruling  the  motion  for 
a  new  trial. 

The  only  causes  assigned  for  a  new  trial  which  are  urged 
as  grounds  for  reversal  are,  (1)  The  court  erred  in  giving 
instructions  one  and  two  at  the  request  of  appellee,  and  in 
giving  each  of  them;  (2)  the  evidence  is  not  sufficient  to  sus- 
tain the  verdict. 

It  is  stated  in  appellant's  brief  that  it  is  shown  by  the  evi- 
dence that  Helen  M.  Stegner,  a  widow,  and  appellant  were 
married  Februray  5,  1895,  and  lived  together  as  husband 
and  wife  until  her  death,  which  occurred  July  29,  1896. 
Before  her  marriage  to  appellant,  Mrs.  Stegner,  through  ap- 
pellant acting  as  her  agent,  purchased  several  tracts  of  real 
estate,  and  assumed  certain  mortgages  thereon.  From  the 
time  of  the  purchase  of  said  real  estate,  appellant  acted  as  her 
agent,  looked  after  the  making  of  improvements,  the  pay- 
ment of  the  mortgages  assumed  by  her,  and  other  matters 
incident  to  the  management  thereof,  and  paid  the  persons  for 
making  said  improvements,  and  also  paid  said  mortgages  and 
interest.  The  greater  part  of  said  payments  were  made  be- 
fore her  marriage  to  appellant.  It  is  evident,  under  the 
facts  stated,  that  any  and  all  indebtedness  of  Mrs.  Stegner  to 
appellant  at  the  time  of  their  marriage  was  discharged  there- 
by, and  that  after  said  marriage  he  could  not  maintain  an 
action  therefor  against  her.  Schouler  l)om.  Rel.  section  73. 
This  results  from  the  rules  of  the  common  law,  which,  in  this 
respect,  have  not  been  changed  by  statute.  Long  v.  Kinney ^ 
40  Ind.  235.  Soe,  also,  Henneger  v.  Lnmas^  145  Ind.  287, 
289,  291,  32  L.  R  A.  848,  and  authorities  cited;  Barnett  v. 
Harshbnrger,  105  Ind.  410. 

The  first  instruction  given  at  the  request  of  appellee  was 
in  regard  to  the  alleged  indebtedness  of  his  wife  to  him  at  the 
time  of  their  marriage,  and  it  is  not  necessary,  therefore,  to 
consider  the  same,  even  if  erroneous,  for  the  reason  that  it 
was  harmless.     As  to  the  payments  made  by  the  appellant  af- 
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ter  his  marriage  on  the  debts  of  his  wife,  the  presumption  is, 
even  if  he  paid  said  debts  with  his  own  money,  that  he  paid 
the  same  upon  said  indebtedness  as  an  advancement  to  her 
in  virtue  of  her  marital  rights,  and  she  is  not  bound  to  repay 
the  same.  Ilarrell  v.  Ilarrelly  117  Ind.  94.  It  was  held  in 
the  case  last  cited  that  the  husband,  if  he  lends  money  to  his 
wife,  or  pays  her  debts  under  an  express  contract  that  she 
will  repay  the  same,  may  recover  therefor  in  a  court  of  equity, 
if  he  shows  that  such  contract  is  just  and  equitable.  The 
burden  of  proof,  however,  in  such  a  case  rests  upon  the  hus- 
band. 

The  second  instruction  given  at  the  request  of  appellee  was 
in  harmony  with  these  principles,  and  was  not,  therefore, 
erroneous.  There  is  no  evidence  in  this  case  of  an  express 
contract  on  the  part  of  appellant  with  his  wife,  concerning 
the  payment  of  her  indebtedness,  neither  is  the  evidence  suffi- 
cient to  rebut  the  presumption  that  the  money  paid  by  appel- 
lant on  the  debts  of  his  wife,  even  if  his  own  money,  was  an 
advancement  to  her.  Moreover,  appellant  acted  as  the  agent 
of  Mrs.  Stegner,  both  before  and  after  his  marriage  to  her, 
in  the  purchase  of  real  estate,  and  in  the  looking  after  and 
making  improvements  thereon,  in  the  payment  of  mortgages 
thereon,  and  other  matters  incident  to  the  management  there- 
of. This  agency  commenced  before  his  marriage,  and  con- 
tinued until  her  death.  The  payments  for  which  appellant 
seeks  to  recover  were  made  during  this  period  by  him  as  her 
agent.  Under  such  circumstances  there  is  no  presumption 
that  such  payments  were  made  with  his  own  money.  The 
burden  was  upon  him  to  show  by  the  evidence  that  he  made 
the  payments  with  his  own  money,  and  this  has  not  been 
done. 

It  follows  from  what  we  have  said  that  there  was  no 
evidence  to  establish  an  essential  element  of  appellants  case, 
and  that  the  court  did  not  err,  therefore,  in  overruling  his 
motion  for  a  new  trial.     Judgment  affirmed. 
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Hamilton  et  al  v.  Love. 

[Na  17,068.    Filed  Mar.  8»  1809.    Rehearing  denied  June  27, 1899.] 

Master  and  Servant. — Wrongful  Discharge  of  Servant. — Complaint. 
~A  complaint  in  an  action  by  an  employe  for  his  wrongful  dis- 
charge»  alleging  a  violation  of  the  contract  of  employment,  the 
amount  plaintiff  would  have  earned  under  the  contract,  and  de- 
manding judgment  therefor,  sufficiently  alleges  the  damages  so  as 
to  make  the  complaint  good  on  demurrer,    p.  64£. 

Same. — Wrongful  Discharge  of  Servant.— Complaint. — In  an  action 
by  an  employe  for  his  wrongful  discharge  the  complaint  need  not 
show  that  plaintiff  could  not,  with  reasonable  care  and  diligence, 
have  obtained  other  equally  profitable  employment  during  the  re- 
mainder of  the  life  of  the  contract,  since  that  is  a  matter  of  de- 
fense, p.  643, 

Qamx.— Disobedience  of  Servant. — Discharge. — The  failure  of  an  em-^ 
ploye  to  observe  his  employer's  rules  for  conducting  business,  of 
which  rules  the  employe  had  no  notice,  is  not  sufficient  reason  for 
discharging  an  employe  before  the  expiration  of  the  time  for  wliich 
he  was  employed,    pp.  643,  644* 

Saxe.^ Disobedience  of  Servant  in  Immateriai  Matters.— An  em- 
ployer has  no  right  to  discharge  an  employe  before  the  expiration 
of  the  term  of  employment  for  trivial  and  unimportant  acts  of  dis- 
obedience or  negligence,  p.  644. 

Same. — Breach  of  Contract  of  Employment. — When  Action  May  be 
Brought. — An  employe  who  has  been  wrongfully  discharged  may 
bring  suit  immediately  upon  the  breach  of  the  contract  of  employ- 
ment and  recover  his  full  damages  to  the  end  of  the  term  for  which 
he  was  employed,   p.  645. 

Instructions. — Must  be  Considered  as  a  Whole. — Where  the  in- 
structions to  the  jury,  taken  as  a  whole,  state  the  law  correctly,  the 
cause  will  not  be  reversed  on  appeal,  though  the  whole  of  the  law 
upon  a  jMurticular  head  is  not  fully  stated  in  one  or  more  of  the 
separate  parts  of  the  charge,    p.  646. 

BLASTER  AND  Skb.yilVT.'— Breach  of  Contract  of  Employment. — Plead- 
ings.— Set-Off  * — In  an  action  for  breach  of  contract  of  employment, 
the  fact  that  plaintiff  earned  wages  after  he  was  discharged  by  de- 
fendants, can  be  set  up  by  way  of  partial  answer,  but  cannot  be 
pleaded  as  a  set-off.    pp.  647,  648. 

Appeal  and  Error. — Instructions.  —  Presumption.  —  The  presump- 
tions on  appeal  indulge  in  favor  of  the  action  of  the  trial  court 
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extend  as  well  to  the  giving  of  instructions  as  to  any  other  of  the 
proceedings,    p.  649. 

From  the  Vigo  Superior  Court.     Affirmed. 

S.  R,  Hamill,  S.  C.  Stimson,  A.  M.  HigginSj  H.  A. 
Condit  and  R.  B.  8timson,  for  appellants. 

W.  Mack,  D,  W.  Henry,  G.  M,  Crane,  D.  V.  'Miller 
and  A.  L.  Miller ,  for  appellee. 

DowLiNG,  J. — Action  by  appellee  for  damages  for  breach 
of  executory  contract  for  employment. 

The  alleged  breach  consisted  in  the  wrongful  discharge  of 
appellee  while  the  contract  had  one  year  and  eight  months  to 
run,  for  which  time  he  would  have  been  entitled  at  the  con- 
tract rate  to  $3,600,  payable  in  monthly  installments.  Ver- 
dict and  judgment  for  appellee. 

The  overruling  of  the  demurrer  to  the  complaint,  and  the 
giving  of  certain  instructions,  are  the  errors  complained  of. 
Tlie  specific  objections  to  the  complaint  are  that  "it  does  not 
allege  damages,"  and  that  "it  fails  to  show  that  appellee  could 
not,  with  reasonable  care  and  diligence,  have  obtained  other 
equally  profitable  employment." 

The  complaint  shows  the  contract,  and  a  total  breach  by 
appellants  by  the  wrongful  discharge  of  appellee;  it  alleges 
the  readiness  and  willingness  of  appellee  to  continue  in  such 
employment;  it  avers  that  by  the  contract  appellee  would 
have  received  $150  per  month  for  the  eight  months  remain- 
ing of  the  second  year,  and  $200  per  month  for  the  third  and 
last  year;  and  it  concludes  with  a  prayer  for  damages  for  the 
violation  of  the  contract  by  appellants,  and  a  demand  for 
judgment  for  $3,600. 

These  facts  were  sufficient  to  constitute  a  cause  of  action. 
The  remedy  of  a  servant  discharged  without  sufficient  cause, 
before  the  expiration  of  the  period  of  service  stipulated  for, 
is  not  in  assumpsit  as  for  implied  services,  or  for  wages,  but 
is  for  damages  for  the  breach  of  the  contract.  Riclrs  v. 
Yates,  5  Ind.  115;  Richardson  v.  Eagle  Machine  Works,  78 


<-> 


MAY   TERM,  1899— Vol.   1.52  64:J 


Hamilton  v.  Love. 


IikI.  422;  Aetna  Life  Ins.  Co.  v.  Nexsen,  84  Ind.  347; 
Uinchcliffe  v.  KoontZy  121  Ind.  422;  Tifp,n  Glass  Co.  v. 
Stoehr,  54  Ohio  St.  157,  43  X.  E.  279. 

In  such  cases,  the  measure  of  damages  is  an  amount  equal 
to  the  stipulated  wages  for  the  whole  period  covered  by  the 
contract,  less  the  sum  earned,  and  which  probably  can  by 
reasonable  diligence  be  earned  during  the  time  covered  by 
the  breach.  Uinchcliffe  v.  KoontZj  supra;  Richardson 
V.  Eagle  Machine  WorlcSy  78  Ind.  422;  Howard  v.  Daly^ 
(\\  X.  Y.  3()2,  19  Am.  Rep.  285;  James  v.  Allen  Co.,  44 
Ohio  St.  226,  58  Am.  R.  821,  6  N.  E.  246;  Olmstead  v. 
Bachy  78  Md.  132,  44  Am.  St.  273,  27  Atl.  501;  Costi- 
gon.  V.  Mohawh,  etc.,  K.  Co.,  2  Denio,  (X.  Y.)  609;  King  v. 
Steireuy  44  Pa.  St.  99. 

The  allegations  of  the  complaint,  touching  the  loss  ap- 
pellee sustained  by  the  breach,  are  equivalent  to  a  direct 
averment  that  he  had  been  damaged  to  the  amount  charged. 
The  sufficiency  of  the  averment  is  to  be  tested  by  the  rule  as 
to  damages  under  such  circumstances,  and  nothing  more  need 
be  shown  on  this  subject  than  the  loss  of  the  compensation 
agreed  upon  for  the  unexpired  term. 

The  second  objection  to  the  complaint  is  equally  untenable. 
It  is  not  necessary  that  the  discharged  servant  should  allege 
in  his  complaint  that  since  his  discharge  he  has  been  imable 
to  obtain  employment,  and  has  earned  nothing.  If  he  has, 
or  by  the  exercise  of  reasonable  diligence  could  have  obtained 
employment,  or  earned  wages  after  his  discharge,  these  facts 
are  matters  of  defense,  and  must  be  established  by  the  master. 
Dunn  V.  Johnson,  33  Ind.  54;  Gazette,  etc.,  Co.  v.  Morss,  60 
Ind.  153;  Cincinnati,  etc.,  II.  Co.  v.  Lutes,  112  Ind.  276; 
Hinchcliffe  v.  Koontz,  121  Ind.  422;  Barker  v.  Knicker- 
hacker  Ins.  Co.,  24  Wis.  630;  East  Tennessee,  etc.,  B.  Co. 
v.  Stauh,  7  Lea  (Tenn.)  307. 

At  the  trial,  the  court  gave  certain  instructions,  and  modi- 
fied others,  and  of  this  action  the  appellants  complain.  One 
of  the  instructions  given,  after  modification,  was  this :     "If 
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you  believe  from  the  evidence  that  the  plaintiff,  within  the 
scope  of  his  alleged  employment  as  solicitor  of  life  insurance, 
refused  to  obey  or  submit  to  the  directions  or  rules  of  the 
defendants,  having  notice  of  such  directions  or  ruleSy  or  that 
he  so  behaved  himself  as  to  make  it  difficult  or  disagreeable 
for  them  to  direct  and  control  him  in  the  performance  of  his 
alleged  duties,  the  defendants  had  a  right  to  discharge  him 
from  their  service,  and  he  cannot  recover  damages  therefor." 

The  modification  complained  of  consisted  in  adding  the 
words  we  have  italicized.  In  this  we  find  no  error.  If  ap- 
pellants had  rules  or  regulations  for  conducting  their  busi- 
ness, and  which  the  servant  was  required  to  observe,  it  was 
their  duty  to  make  them  known  to  him.  If  the  servant  had 
no  notice  of  such  rules  and  regulations,  he  could  not  be  ex- 
pected to  conform  his  conduct  to  them. 

Another  instruction  given  as  modified  was  as  follows: 
''By  the  terms  of  the  contract  set  out  in  the  complaint,  the 
plaintiff  sold  his  services  to  the  defendants  for  a  stipulated 
time,  and  for  a  stipulated  price.  During  the  time  stipulated 
in  the  contract,  the  defendants  not  only  had  the  right  to  such 
services,  but  they  had  a  right  to  direct  and  control  the 
plaintiff  in  the  performance  of  such  services;  and  if  the  plain- 
tiff refused  to  submit  to  such  directions  and  control,  in  ma- 
terial matterSy  the  defendants  had  a  right  to  discharge  him, 
and  such  discharge  would  not  be  a  breach  of  the  contract, 
and  the  plaintiff  would  not  be  entitled  to  recover  damages 
therefor." 

The  qualification  of  this  instruction  by  the  addition  of  the 
words,  "in  material  matters,"  was  proper.  The  master  would 
have  had  no  right  to  discharge  the  servant  for  trivial  and 
imimportant  acts  of  disobedience  or  negligence.  Schouler 
Dom.  Eel.  section  462.  Whether  there  had  been  such  dis- 
obedience was  a  question  for  the  jury. 

For  the  same  reasons,  it  is  our  opinion  that  the  trial  coun 
did  not  err  in  charging,  that,  if  it  was  found  from  the  evi- 
dence that  the  appellee  had  made  slight  losses  of  time,  and 
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had  been  disobedient  in  immaterial  matters,  after  which  he 
had  been  continued  in  the  service  for  a  considerable  period 
without  complaint  from  appellants,  such  conduct  would  not 
justify  discharging  him  after  such  continued  service.  The 
contract  was  general  in  stating  the  time  of  service  at  three 
years,  and  was  subject  to  such  reasonable  construction  as  to 
the  hours  of  service,  as  the  extent,  character,  and  rules  of 
the  business  of  appellants  should  warrant.  Both  parties  hav- 
ing acted  upon  a  construction  of  it,  and  acquiesced  in  such 
construction  for  a  considerable  time,  the  master  could  not 
make  a  stale  violation  of  the  letter  of  the  contract  a  pretext 
for  discharging  the  servant. 

Finally,  it  is  complained  that  the  court  gave,  at  the  ap- 
pellee's request,  the  following  instruction:  "If  plaintiff 
was  wrongfully  discharged  twenty  months  before  his  contract 
expired,  he  had  a  right  to  sue  at  once  for  a  breach  of  the 
contract,  which  he  has  done,  and  he  would  have  a  right  to 
recover  his  full  damages  to  the  end  of  his  term." 

While  there  is  much  conflict  among  the  authorities  as  to 
the  measure  of  damages  upon  the  wrongful  discharge  of  a 
servant,  the  decisions  in  this  State  have  been  consistent  and 
uniform  upon  this  subject.  There  can  be  but  a  single  action, 
and  not  successive  actions.  The  action  must  be  for  damages 
for  the  breach  of  the  contract,  and  not  in  assumpsit  for  con- 
structive services,  or  for  wages.  All  damages  sustained  by 
the  servant,  in  consequence  of  the  wrongful  act  of  the  master, 
whether  present  or  prospective,  must  be  included  in  the  re- 
covery. A  single  judgment  for  the  injury  bars  all  other 
claims.  The  suit  may  be  brought  at  any  time  after  the 
breach,  either  before  the  expiration  of  the  term  of  the  con- 
tract, or  afterwards,  within  the  statutory  limit.  But  whether 
brought  before  or  after  the  expiration  of  the  term  of  the 
contract,  the  measure  of  the  damages  is  the  same.  If  brought 
during  the  term,  the  difficulty  in  ascertaining  the  amount  of 
the  damages  sustained  may  be  greater  than  if  the  action  had 
been  deferred  until  the  term  of  the  contract  had  expired. 
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But  the  difficulty  and  uncertainty  in  such  cases  are  not 
greater  than  in  many  others,  where  a  permanent  and  continu- 
ing injury  is  alleged,  and  the  plaintiff  is  confined  to  a  single 
action  for  his  damages.  Schell  v.  Plumby  55  X.  Y.  502; 
Bemelee  v.  Hally  31  Vt.  582,  8  Am.  &  Eng.  Enc.  of  Law 
(2nd.  ed.)  p.  651;  WaJceman  v.  Wheeler,  etc.^  Co.,  101  X.  Y. 
205,  54  Am.  R.  676,  4  X.  E.  264. 

The  instruction  under  review  was  given  in  connection  with 
others  which  explained  and  limited  the  general  rule  contained 
in  the  foregoing,  and  among  these  were  the  following: 

"11.  If  you  find  from  the  evidence  that  the  plaintiff  can, 
with  a  reasonable  effort,  find  employment,  in  the  line  of  his 
business,  the  value  of  the  unexpired  time,  under  the  contract 
sued  on,  or  the  sum  he  might  earn  by  reasonable  diligence, 
from  this  time  until  the  expiration  of  the  contract  sued  on, 
should  be  deducted  from  the  amount  he  might  otherwise  be 
entitled  to  recover,  if  he  is  entitled  to  recover  anything." 
"18.  If  you  find  defendant  [plaintiff]  performed  his  part 
of  the  contract  for  sixteen  months,  and  was  wrongfully  dis- 
charged by  defendants,  he  has  a  right  to  recover  in  this  action 
whatever  amount  he  has  been  damaged  thereby.  Under  his 
agreement,  he  was  to  have  at  the  rate  of  $1,800  per  year  for 
the  eight  months  of  this  year,  and  $2,000  for  next  year. 
From  this  amount,  defendants  may  show  what  he  has  earned 
since  his  discharge,  and  what  he  may  reasonably  earn  during 
the  balance  of  the  time  for  which  he  was  employed;  and 
whatever  is  shown  you  must  deduct  from  the  contract  salary; 
and  you  will  also  deduct  interest  on  the  salary  from  this  time 
to  the  end  of  the  term,  i.  e.,  you  will  rebate  the  interest  on 
such  sums  as  are  to  become  due  and  give  him  a  verdict  for 
the  balance.'' 

All  of  the  instructions  given  in  a  cause  are  to  be  construed 
with  reference  to  each  other,  and  the  entire  charge  is  to  be 
taken  as  a  whole,  and  not  in  detached  parts.  If  it  is  con- 
sistent with  itself,  and,  taken  together,  states  the  law  correct- 
ly, it  is  not  subject  to  objection,  even  if  the  whole  of  the  law 
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upon  a  particular  bead  is  not  fully  stated  in  one  or  more  of 
the  separate  parts  of  such  charge. 

We  think  the  instruction  complained  of  states  the  law 
correctly,  and  that  it  is  sustained  by  the  authorities  hereinbe- 
fore cited.  If  it  required  elucidation  or  qualification,  the 
other  instructions  given  by  the  court  were  amply  sufficient  to 
enable  the  jury  to  make  a  proper  application  of  the  rule;  and 
the  amount  of  the  verdict  returned  furnishes  no  indication 
that  they  misunderstood  the  law,  or  fell  into  error  in  apply- 
ing it. 

^Ve  have  carefuUv  examined  all  the  cases  and  text  books, 
referred  to  by  counsel  for  appellant,  but  fpund  nothing  in 
them  which  inclines  us  to  change  our  views  of  this  case.  We 
do  no  not  approve  the  doctrine  stated  in  McMullan  v.  Dickin- 
son  Co,,  60  Minn.  156,  62  K  W.  120,  27  L.  E.  A.  409,  51 
Am.  St.  511,  and  Gordon  v..  Brewster ,  7  Wis.  809,  and  de- 
cline to  follow  these  cases. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

On  Petition  for  Rehearing. 

DowxiNG,  J. — In  their  petition  for  a  rehearing,  appellants 
complain  that  the  court  failed  to  consider  the  errors  assigned 
upon  the  rulings  on  the  demurrers  to  the  second  and  fourth 
paragraphs  of  the  answer. 

The  only  reference  made  in  the  briefs  of  counsel  for  ap- 
pellants to  this  branch  of  their  case  is  the  following :  "The 
second  paragraph  of  the  answer  is  good,  for  the  reason  that 
the  master  owns,  and  is  entitled  to  receive,  all  the  earnings  of 
the  servant  in  the  business  in  which  he  is  employed.  And, 
therefore,  such  earnings  are  a  proper  set-oflF  to  a  demand  for 
wages.  The  fourth,  paragraph  is  good,  for  the  reason  that 
it  shows,  specially,  the  non-performance  of  the  contract  by 
appellee." 

The  evident  insufficiency  of  the  second  paragraph  of  the 
answer,  and  the  fact  that  the  fourth  was  merely  a  special 
denial,  taken  in  connection  with  the  failure  of  counsel  to  dis- 
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CUSS  either  of  them,  created  the  impression  that  the  errors 
assigned,  upon  these  rulings,  were  not  seriously  insisted  upon. 

The  second  paragraph  of  the  answer  is  bad.  The  action 
of  the  appellee  was  not  for  wages,  but  for  damages  for  a 
breach  of  contract.  His  earnings  belonged  to  him,  and  ap- 
pellants had  no  claim  upon  them.  The  fact  that  appellee  did 
earn  wages  after  he  was  discharged  by  appellants  might  have 
been  set  up  by  way  of  partial  answer  to  reduce  the  amount 
of  appellee's  recovery,  but  it  could  not  be  pleaded  as  a  set-ofiF. 

Neither  was  this  paragraph  good  as  a  partial  answer,  for 
the  reason  that  it  did  not  confess  and  avoid  the  complaint,  or 
any  part  of  it.  The  averments  were  that  the  appellants 
"fully  complied  with  all  of  the  conditions  of  said  contract  on 
their  part  to  be  performed,  but  that  the  plaintiff  refused  and 
failed  to  comply  with  said  contract."  It  then  alleges  that, 
while  so  acting  and  being  otherwise  engaged  than  in  the 
service  of  appellants,  the  appellee  earned  and  received  for 
his  own  use  $600.  If  these  allegations  were  true,  appel- 
lants had  a  claim  for  damages  for  the  breach  of  the  contract, 
and  appellee  had  no  cause  of  action  whatever  against  them. 
In  such  case,  the  measure  of  damages  would  not  be  what  ap* 
pellee  had  earned,  but  what  appellants  had  lost. 

The  fourth  paragraph  of  the  answer,  as  we  have  stated, 
was  a  special  denial.  It  was  pleaded  in  connection  with  the 
general  denial.  The  ruling  on  the  demurrer  to  it  was  harm- 
less, as  all  facts  admissible  under  it  could  have  been  given  in 
evidence  under  the  general  denial.  It  might,  properly,  have 
been  stricken  out  on  motion. 

It  is  insisted  that  the  trial  court  erred  in  giving  instructions 
numbered  five  and  nine,  and  that  this  error  should  reverse  the 
judgment.     These  instructions  were  as  follows: 

"There  is  nothing  in  this  contract  that  requires  Love  to 
work  everv  dav  and  hour  for  three  vears.  It  is  to  have 
a  reasonable  construction,  and  the  fact  that  he  had  leave  for 
two  or  three  days  to  look  after  his  private  affairs,  and  did  so, 
or  that  he  went  for  a  half-day  to  a  fair,  and  a  like  time  to  the 
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races,  without  their  permission,  but  with  their  subsequent 
knowledge,  and  no  objection  or  protest  was  ever  niade  to  him, 
nor  any  complaint,  or  claim  against  him,  and  he  continued  in 
their  employment  for  months  afterward,  such  failures  would 
not  be  ground  for  discharging  him  at  the  time  when  he  was 
discharged.'^ 

''Although  the  law  requires  an  agent  to  obey  all  reason- 
able directions  and  orders  of  his  employers,  and  the  direc- 
tions in  which  he  failed,  or  refused  to  obey,  were  in  un- 
important matters,  and  no  objections  were  ever  made  to 
him  for  such  failures,  and  he  continued  in  his  employment, 
his  failures  or  refusals  would  not  be  sufficient  ground  for 
discharge  long  after  they  occurred." 

The  objection  made  to  these  instructions  is  that  the  court 
assumed  the  existence  of  certain  facts,  and  in  so  doing  invad- 
ed the  province  of  the  jury. 

Upon  an  appeal,  every  reasonable  presumption  is  indulged 
in  favor  of  the  action  of  the  trial  court.  These  presumptions 
extend  as  well  to  the  giving  of  instructions  as  to  any  other 
of  the  proceedings.  If,  under  any  circumstances,  the  in- 
struction would  be  correct,  we  are  bound  to  presume  that 
such  a  state  of  facts  existed  as  warranted  the  court  in  giving 
the  instructions.  If  such  circumstances  did  not  exist,  the 
burden  is  upon  the  party  complaining  to  overcome  the  pre- 
sumptions of  correctness.  Elliott's  App.  Proc,  sections 
709,  722;  Wilson  v.  Atlanta,  etc.,  R.  Co.,  82  Ga.  386,  9  S.  E. 
1076;  Hinds  v.  Ilarhou,  58  Ind.  121. 

In  the  briefs  filed  on  behalf  of  appellant,  there  is  not  a 
word  in  regard  to  the  state  of  the  evidence  as  to  the  facts  so 
alleged  to  have  been  assumed  by  the  court.  Conceding 
without  deciding,  that  the  court  did  assume  the  existence  of 
the  facts  that  appellee  had  leave  for  two  or  three  days  to 
look  after  his  own  affairs,  and  that  he  did  so;  that  he  went 
for  half  a  day  to  a  fair,  and  for  a  like  time  to  the  races,  with- 
out permission;  that  appellants  subsequently  had  knowledge 
of  these  facts;  that  they  made  no  objection  or  protest  to  him; 
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that  no  complaint  or  claim  was  made  on  this  account;  and 
that  appellee  thereafter  continued  in  the  employment  of 
appellants  for  some  months, — ^in  the  absence  of  anv  evidence 
to  the  contrary  brought  to  our  notice  by  appellants,  we  have 
the  right  to  presume  either  that  these  facts  were  admitted  on 
the  trial,  or  that  they  were  proved  by  the  appellee,  and  not 
contijoverted  by  the  appellants. 

We  have  not  thought  fit,  however,  to  rest  upon  this  pre- 
sumption. Without  any  assistance  from  the  briefs  in  the 
case,  we  have  carefully  searched  every  line  of  the  197  pages 
of  the  record  and  found  that  the  evidence  stood  as  follows: 
The  plaintiff,  Love,  testified  to  the  following  facts: 

"I  put  in  all  of  the  time,  with  the  exception  of  three  or 
four  days  that  I  gave  an  acount  of,  an  agreement  before  I 
took  those  days  off."     Record,  page  80,  lines  19-21. 

"I  was  there"  (at  the  fair)  one-half  day.  Did  not  make 
any  direct  report  of  it.  I  told  those  about  the  office,  when  I 
came  to  the  office,  that  I  had  been  to  the  fair."  Record, 
page  92,  lines  11-16. 

"I  do  not  think  I  said  anything  about  it,"  (the  races).  'T[ 
was  at  the  races  one-half  day.  I  saw  and  recognized  one  or 
two  of  the  firm  there."     Record,  page  94,  lines  21-26. 

"I  reported  to  the  firm  that  I  had  spent  a  day  or  two  at  my 
own  business."     Record,  page  95,  lines  5-10. 

"The  fair  was  a  good  place  to  go  to  to  form  acquaintances, 
or  to  touch  up  your  old  acquaintances  whether  they  are  con- 
templating anything  of  the  kind.  (Life  insurance.)  "I 
talked  to  two  or  three."     Record,  page  100,  lines  7-11. 

The  whole  of  the  evidence,  as  to  these  facts,  given  on  be- 
half of  the  appellants,  was  the  following :  J.  Irving  Riddle, 
one  of  the  appellants,  testified:  "I  didn't  tell  him  (Love) 
anything  about  the  rule  of  the  office."  Record,  page  1*28, 
lines  2-3.  And  William  A.  Hamilton,  the  other  appellant, 
thus  testified:  "Don't  remember  any  complaint  about  his 
not  coming  at  8  o'clock  and  1  o'clock."     Record,  page  174, 
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lines  21-22.  "Do  not  know  that  we  made  any  specific  com- 
plaints."    Record,  page  183. 

Nowhere  in  the  evidence  are  the  foregoing  statements  of 
the  appellee  denied.  The  facts  referred  to  by  the  court  in 
the  instructions  were  established  by  the  uncontradicted  testi- 
mony of  the  appellee,  and  the  presumption  of  the  correctness 
of  the  instructions  is  confirmed  by  an  examination  of  the 
record. 

The  other  points  made  in  the  petition  for  a  rehearing  were, 
as  we  think,  correctly  and  fully  decided  in  the  original 
opinion.  ^ 

The  petition  for  a  rehearing  is  overruled. 


Hay  v.  Marsh  et  al. 


[No.  18,629.    Filed  Nov.  29,  1898.    Rehearing  denied  June  28,  1899.]    }"  St 

Fraudulent  Conveyance.— Evidence. —5ujjlctencif.— In  an  action  to 
set  aside  a  conveyance  as  fraudulent  grantor  testified  that  he  had  re- 
ceived from  the  grantee  several  items  of  cosh  and  personal  property ; 
that  these  had  not  supplied  the  consideration  for  the  conveyance, 
but  that  he  had  assigned  a  certain  judgment  in  payment  or  as 
security  therefor;  that  grantee  gave  nothing  for  the  deed ;  that  he 
told  grantee  of  his  indebtedness  to  plaintiffs,  and  grantee  **8aid  he 
would  do  them  up/*  Held,  that  the  evidence  was  sufficient  to  set 
aside  the  conveyance  as  fraudulent  against  creditors,   pp,  651,  652, 

£yn>ENOE. — Review, — Special  Finding. — Where  there  is  evidence 
which,  if  standing  alone,  supports  the  finding  of  the  trial  court,  it 
is  the  duty  of  the  Supreme  Court  to  accept  such  evidence  and  dis- 
regard all  evidence  in  conflict  therewith,   p.  652. 

From  the  Clark  Circuit  Court.     Affirmed, 

H,  A.  Burtt,  J.  E.  Taggari^  H,  M.  Dowling  and  Elliott 
<£  Ellioity  for  appellant. 

11'.  //.  Watson,  J.  ir.  Fortune  and  L,  A.  Douglass  for 
appellees. 

Hackney,  J. — The  question  in  this  case  is  as  to  the  validi- 
ty, as  against  creditors,  of  a  conveyance  by  one  McDaneld  to 
the  appellant.  The  only  contention  on  behalf  of  the  appel- 
lant is  that  the  evidence,  showing  a   conveyance   for  an 
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adequate  consideration,  did  not  establish  a  fraudulent  design 
on  the  part  of  Hay,  the  grantee. 

The  grantor  testified  that  he  had  received  from  Hay  sev- 
eral items  of  cash  and  personal  property;  that  these  had  not 
supplied  the  consideration  for  the  conveyance  but  that  he 
had  assigned  to  Hay  a  certain  judgment  in  payment  or  as 
security  therefor;  that  "Hay  gave  *  *  *  nothing  for 
the  deed;"  that  he  told  Hay  of  his  indebtedness  to  the  ap- 
pellees, but  Hay  "said  he  would  do  them  up", — meaning  that 
he  would  beat  them  out  of  their  claim.     . 

Tljere  was  evidence  in  conflict  with  this,  but  we  are  not 
permitted  to  weigh  and  determine  conflicts  in  evidence. 
When  there  is  evidence  which,  if  standing  alone,  supports  a 
finding  of  the  trial  court,  it  is  our  duty  to  accept  such  evi- 
dence, and  to  disregard  all  evidence  in  confiict  therewith. 
The  evidence  to  which  we  have  referred  very  clearly  author- 
ized the  finding  of  fraud  on  the  part  of  the  appellant,  it  hav- 
ing been  further  shown  that  the  debtor  possessed  no  other 
property  at  the  time  of  the  conveyance  or  since.  The  judg- 
ment is  affirmed. 
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The  State  r.  Hogreiver. 

[No.  18,788.    Filed  May  23,  1899.     Rehearing  denied  June  28,  1899.] 

J^  xa'  Criminal  Law. — Affidavit. — Baseball. — Sunday, — An  affidavit  in  a 
\^      ?Q^        prosecution  for  playing  baseball  on  Sunday  where  an  admittance 

fee  is  charged,  in  violation  of  section  208'?  Bums  1894,  is  not  bad  for 
failing  to  state  the  name  of  some  person  who  paid  an  admission  fee 
jjp.  6o3  666. 

Same.— Ba«€baZZ.--5fwnday.— Section  2087  Bums  1894,  prohibiting  any 
person  from  playing  baseball  on  Sunday  ''where  any  fee  is 
charged  *'  is  not  void  for  uncertainty  as  to  the  meaning  of  the 
word  **  fee  ",  or  by  whom  it  is  to  be  paid,    pp,  666,  6^*7 . 

Statutory  Construction. --Con«h'f«fior?a/  Law.— The  rule  that  a 
penal  statute  will  be  strictly  construed  does  not  apply  in  determin- 
ing the  constitutionality  thereof,    p.  667. 

Constitutional  Law.— BascbaZ/. —  Sunday. —  Section  2087  Bums 
1894  prohibiting  any  person  from  playing  baseball  on  Sunday, 
where  a  fee  is  charged,  is  not  class  legislation  within  the  mean- 
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ing»  and  iu  violation  of  the  fourteenth  amendment  of  the 
United  States  Constitution  providing  that  "no  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens*  nor  deny  to  any  person,  within  its  jurisdiction  the 
equal  protection  of  the  laws",  nor  of  article  1,  section  23  of  the 
State  Constitution  providing  that  '*  theOeneral  Assembly  shall  not 
grant  to  any  citizen,  or  class  of  citizens,  privileges  or  immunities, 
which,  upon  the  same  terms,  shall  not  equally  belong  to  all 
citizens."    pp.  657-659. 

Criminal  Law.— PdZicc  PoM'er.—BogeftaW.—iSttnday.— Section  2087 
Bums  1804  prohibiting  persons  from  playing  baseball  on  Sunday 
where  a  fee  is  charged  is  a  valid  exercise  of  the  police  power  of 
the  State,    pp.  GoO,  GOO. 

Same. — Penalties. — Constitutional  Law. — Where  several  different 
acts  are  prohibited  by  law,  a  difference  in  the  penalties  for  viola- 
tions of  such  several  acts  cannot  be  said  to  constitute  a  breach  of 
the  constitutional  provisions  intended  to  secure  equal  rights  to  all 
citizens,    pp.  G61,  662. 

Same. — Penalties. — Review. — The  graduation  of  penalties  for  offenses, 
differing  in  their  circumstances  and  surroundings  is  a  matter 
wholly  within  the  discretion  of  the  legislature,  and  will  not  be  re- 
viewed by  the  courts  where  an  abuse  of  discretion  is  not  shown. 
pp.  661,  662. 

From  the  Marion  Criminal  Court     Reversed. 

W.  L,  Taylor,  Attorney-CJeneral,  Merrill  MooreSy  C.  0. 
Iladley  and  C.  S.  Wilts ie^  for  State. 

F.  B.  Burke  and  Henry  Warrum,  for  appellee. 

DowijNo,  J. — The  appellee  with  three  other  persons  was 
charged  upon  affidavit  in  the  police  court  of  the  city  of  In- 
dianapolis with  a  violation  of  the  statute  prohibiting  the 
playing  of  baseball  on  Sunday,  where  any  fee  is. charged. 
He  was  found  guilty,  and  fined.  He  appealed  to  the  Marion 
Criminal  Court,  and,  on  motion,  the  affidavit  was  quashed, 
and  he  was  discharged. 

The  State  appealed,  and  the  error  assigned  is  the  ruling  of 
the  court  on  the  motion  to  quash. 

The  affidavit,  thus  brought  under  review  is  in  these  words : 
"State  of  Indiana,  Marion  County,  City  of  Indianapolis, 
— ss:  Be  it  rememborod  that  on  this  day  before  the 
judge  of  the  police  court  of  the  city  of  Indianapolis,  per- 
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sonally  came  Chrifl  Kruger,  who,  being  duly  sworn  upon 
his  oath,  says:  That  Albert  H.  Pardee,  George  Hog- 
reiver, Ed.  H.  Deady,  Jess  HofFmeister,  late  of  said  city 
and  county,  on  the  22nd  day  of  May,  in  the  year  1898, 
at  and  in  the  city  of  Indianapolis,  county  aforesaid,  did 
then  and  there  unlawfully  engage  in  playing  a  game  of 
baseball,  where  an  admittance  fee  of  twenty-five  cents  each 
was  charged,  and  paid  by  the  spectators  then  and  there  be- 
ing, the  said  day  being  the  first  day  of  the  week,  commonly 
called  Sunday,  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State  of  Indiana. 

[Signed]  Chbis  Kbuoer. 

^'Subscribed  and  sworn  to  before  me  this  23rd  day  of  May, 
1898.     Charles  E.  Fox,  Judge." 

The  aJSdavit  is  assailed  upon  the  grounds  (1)  that  it  does 
not  state  facts  sufficient  to  constitute  a  public  offense;  (2) 
that  the  act  of  the  legislature  upon  which  it  is  based  is  un* 
constitutional;  and  (3)  that  the  said  act  is  ambiguous  and 
uncertain,  and  therefore  void. 

The  statute  so  assailed  is  in  these  words:  "It  shall  be  un- 
lawful for  any  person  or  persons  to  engage  in  playing  any 
game  of  baseball  where  any  fee  is  charged,  or  where  any 
reward,  or  prize,  or  profit,or  article  of  value  is  depending 
upon  the  result  of  such  game,  on  the  first  day  of  the  week, 
commonly  called  Sunday,  and  every  person  so  offending  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  fined  in  any  sum  not  exceeding  twenty-five  dollars,'* 
Acts  1886,  p.  127,  section  2087  Burns  1894. 

Among  the  objections  taken  to  the  sufficiency  of  the  affi- 
davit, it  is  urged  that  if  the  word  "fee,"  in  the  statute  means 
a  charge  for  admission,  then  the  name  of  some  person  paying 
it  should  be  stated,  and  in  support  of  this  objection  we  are 
referred  to  Vol.  10,  Enc.  PI.  and  Pr.  pp.  505,  506;  Harris' 
Crim.  Law,  pp.  265,  266;  State  v.  Stucky,  2  Blackf.  289; 
State  v.  Jacksorty  4  Blackf.  49;  State  v.  Noland^  29  Ind. 
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212;  Zook  v.  State,  47  Ind.  463;  Alexander  v.  Siate,  48  Ind. 
394;  and  McLaughlin  v.  State,  45  Ind.  338. 

But  the  rule  as  laid  down  in  these  authorities  goes  only  to 
the  extent  that  when  the  names  of  third  parties  enter  into  the 
offense,  and  are  necessary  for  the  description  of  the  crime 
charged,  and  for  its  identification,  they  must  be  set  out.  In 
the  case  of  the  State  v.  Stucky,  supra,  the  indictment 
charged  a  sale  of  liquor  "to  divers  persons,"  without  license* 
Held,  that  the  names  of  the  pei*sons  should  be  stated,  if 
known.  In  State  v.  Jackson,  supra,  the  charge  of  sell- 
ing liquor  to  an  Indian  of  the  Miami  tribe,  whose  name  was 
unknown,  was  held  good.  State  v.  Noland,  supra,  was 
an  indictment  for  suffering  a  house  to  be  used  for  gaming. 
Held,  that  the  names  of  the  persons  who  were  suffered  to 
gamble  should  be  set  out,  if  known.  Zook  v.  State,  supra^ 
and  Alexander  v.  State,  supra,  were  prosecutions  against 
owners  of  billiard  tables  for  permitting  minors  to  play  bil- 
liards. Held,  that  the  names  of  the  minors,  and  of  the  per- 
sons with  whom  they  played,  should  be  stated,  or  the  reason 
given  for  not  doing  so.  McLaughlin  v.  State,  supra,  was  an 
indictment  for  selling  liquor  to  persons  intoxicated,  etc. 
Held,  that  the  names  of  tlie  persons  to  whom  sales  were  made 
should  be  set  out,  if  known. 

It  will  be  observed  that  none  of  these  offenses  bears  the 
least  resemblance  to  the  misdemeanor  before  the  court,  in 
its  character,  circumstances,  or  legal  description,  and  the  rule 
which  governs  tliose  cases  does  not  apply  to  the  offense  set 
forth  in  this  record. 

The  object  and  meaning  of  the  statute  under  examination 
are  plain.  The  intention  of  tlie  people  of  the  State  was  by 
this  law  to  prohibit  the  playing  of  baseball  on  Sunday  where 
a  fee  was  charged.  "Wfcere"  signifies,  "a  place  at  which,'* 
or,  "under  circumstances  in  which."  Standard  Dictionary; 
Webster's  International  Dictionary. 

The  law  applies  to  exhibitions  in  which  the  actors  or  play- 
ers engage  in  the  game  of  baseball. 
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It  discriminates  between  free  exhibitions  of  this  kind,  and 
those  where  a  fee  must  be  paid  by  the  persons  witnessing  the 
performance. 

It  knows  but  two  parties  to  such  an  exhibition, — the  play- 
ers and  the  spectators.  It  does  not  in  the  least  concern  itself 
with  managers,  owners  of  baseball  teams,  lessors  or  lessees 
of  the  grounds  where  the  game  is  played,  or  the  proprietors 
of  adjoining  lands  or  buildings.  It  is  immaterial  to  whom 
the  fee  is  paid,  whether  directly  to  the  players,  to  their  agent 
or  manager,  or  to  some  person  or  company  hiring,  or  other- 
wise securing  the  services  of  the  players. 

The  natural  meaning  and  obvious  signification  of  the  word 
''/ee,"  in  its  connection  in  this  statute  is,  the  sum  charged 
each  person  admitted  to  witness  the  game  of  baseball  by  the 
persons  giving  the  exhibition. 

It  is  not  necessary  to  set  out  the  name  of  any  person  paying 
such  fee  for  admittance.  It  is  enough  to  aver  that  a  fee  for 
admittance  was  charged.  This  indicates  that  the  exhibition 
was  not  free,  but  was  given  for  the  purpose  of  gain,  and  in 
that  respect  it  sufficiently  describes  the  offense.  Hull  v. 
State,  120  Ind.  153. 

On  the  trial,  it  would  not  be  necessary  to  prove  that  any 
particular  person  paid  a  fee  for  admittance.  It  would  be 
sufficient  to  show  that  the  exhibition  was  not  free,  but  that 
persons  desiring  to  witness  it  were  required  to  pay  a  fee,  or 
buy  a  ticket  to  secure  that  privilege.  Evidence  that  one  or 
more  persons  did  pay  fees  for  admittance  would,  of  course,  be 
competent  proof  that  it  was  not  a  free  entertainment,  but  one 
where  a  fee  was  exacted  from  the  spectators. 

This  construction  of  the  statute  does  not  extend  its  scope 
beyond  the  fair  and  natural  import  of  its  terms. 

We  are  next  asked  to  hold  the  statute  void  for  uncertaintv 
and  ambiguity,  and  the  supposed  defect  consists  in  the  use  of 
the  words,  "where  any  fee  is  charged."  It  is  said  that  this 
part  of  the  act  is  indefinite  and  uncertain,  and  that  it  cannot 
be  understood  what  is  meant  by  "fee,"  or  by  whom  it  is  to 
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be  paid.  What  we  have  said  in  regard  to  the  affidavit,  is  a 
sufficient  answer  to  this  objection.  There  are  but  two  kinds 
of  exhibitions,  one  free,  where  the  spectator  is  admitted 
without  charge;  the  other  restricted,  where  the  spectator  is 
charged  a  fee  for  admittance.  Two  classes  of  persons,  only, 
are  recognized  by  the  statute  as  concerned  in  such  exhibi- 
tion, the  players,  and  the  persons  assembled  to  witness  the 
game.  Keeping  these  facts  in  view,  there  is  not  the  slightest 
difficulty  in  determining  what  is  meant  by  the  term  /ce,  or  by 
whom,  and  to  whom  it  is  to  be  paid. 

The  constitutionality  of  the  statute  is  attacked  and  in  con- 
nection with  this  assault  it  is  contended  that,  the  act  being 
penal,  it  is  to  be  strictly  construed. 

We  recognize  the  importance  of  the  rule  as  to  the  con- 
struction of  penal  statutes  in  all  cases  to  which  it  properly 
applies,  but  we  do  not  believe  it  should  be  so  unreasonably 
enforced  as  to  defeat  the  sovereign  will  when  that  will  is  ex- 
pressed, as  it  is  here,  with  ordinary  certainty,  and  is  easily 
intelligible.  A  law  established  by  the  legislature  is  en- 
titled to  the  respect  of  every  branch  of  the  state  government. 
It  should  never  be  lightly  overthrown,  or  set  aside,  as  nncon* 
stitutional.  A  statute  enacted  with  the  constitutional  form- 
alities comes  before  this  court,  sustained  and  authenticated 
by  the  sanction  and  approval  of  two  of  the  three  great  de- 
partments of  the  state  government.  The  power  to  set  aside 
and  declare  void  an  enactment  so  sanctioned  and  approved, 
is  the  highest  exertion  of  the  constitutional  authority  of  this 
court,  a  prerogative  always  exercised  with  reluctance,  and 
never  asserted  where  the  question  of  the  constitutionality  of 
a  statute  is  in  doubt. 

Counsel  for  appellee  insist  that  the  act  prohibiting  the 
playing  of  baseball  on  Sunday,  where  a  fee  is  charged,  and 
subjecting  the  players  to  a  fine,  is  in  conflict  with  those 
clauses  of  the  federal  and  state  Constitutions  which  forbid 
class  legislation. 

Vol.  152—42 
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The  fourteenth  amendment  of  the  Constitution  of  the 
United  States  provides  that,  ^^No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens,  nor  deny  to  any  person,  within  its  jurisdiction,  the 
equal  protection  of  the  laws." 

The  Constitution  of  the  State  of  Indiana  contains  thL^ 
clause  (article  1,  section  23):  *^The  General  Assembly, 
shall  not  grant  to  any  citizen,  or  class  of  citizens,  privileges 
or  immunities,  which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens." 

Does  a  statute  which  prohibits  the  playing  of  games  of 
baseball  on  Sunday,  where  a  fee  is  charged,  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States  or 
deny  to  any  person  within  the  jurisdiction  of  the  State,  the 
equal  protection  of  its  laws?  Does  it  grant  to  any  citizen, 
or  class  of  citizens,  privileges  or  immunities  which,  upon  the 
same  terms,  do  not  equally  belong  to  all  citizens? 

The  ailment  of  counsel  for  appellee  is  that  baseball  play- 
ing is  an  occupation  by  which  persons  skilled  in  the  game 
earn  a  livelihood;  that  the  persons  engaged  in  this  particular 
calling  cannot  be  singled  out,  and  prohibited  from  exercising 
it  on  Sunday,  under  different  and  more  severe  penalties  than 
those  imposed  on  citizens  engaged  in  other  kinds  of  busi- 
ness; and  that,  as  the  statute  before  us  makes  this  discrimina- 
tion, it  violates  the  organic  law. 

Whether  or  not  the  game  or  sport  is  entitled  to  recognition 
as  a  form  of  labor,  and  therefore  stands  on  the  same  footing 
as  blacksmithing,  farming,  or  selling  merchandise,  is  not 
material.  The  State  deals  with  it  in  the  exercise  of  its  police 
power,  to  circumscribe  certain  evils  which  are  likely  to  re- 
sult from  its  unrestrained  practice,  to  repress  certain  known 
pernicious  tendencies,  and  to  protect  the  citizens  of  the  State 
in  the  enjoyment  of  that  repose  and  quiet  on  the  day  set  apart 
by  secular  laws  for  rest  and  recuperation  to  which  they  are 
entitled. 

The  objects  of  the  game  of  baseball,  as  stated  in  the  brief 
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of  counsel  for  appellee,  are  to  furnish  entertainment  and 
amusement  to  the  spectators  of  the  sport  It  is  said  to  be 
popular.  It  attracts  great  throngs,  including  persons  of  all 
ages  and  of  both  sexes.  Both  chance  and  skill  enter  into 
the  doubtful  results  of  the  game.  It  affords  the  opportunity, 
and  furnishes  strong  inducements  to  that  species  of  gambling 
known  as  "betting."  The  contests  between  the  players  are 
often  close  and  exciting,  and  the  decisions  of  umpires  unsat- 
isfactor}\  Tumults,  riots,  and  breaches  of  the  peace  at  the 
games,  are  not  uncommon. 

Wherever  these  conditions  exist,  the  peace  and  quiet  of 
neighborhoods  are  liable  to  be  disturbed,  and  the  public  order 
broken.  Under  such  circumstances,  it  follows  that  extraor- 
dinary police  regulation  and  supervision  become  necessary, 
and^  this  being  the  case,  these  exhibitions  fall,  unquestion- 
ably, within  the  class  of  entertainments  and  occupations 
which,  in  the  legitimate  exercise  of  the  police  power  of  the 
State,  may  be  regulated,  restrained,  or  even  prohibited  by  the 
people,  through  the  legislature,  without  a  violation  of  any 
provision  of  the  Constitution,  state  or  federal. 

Familiar  instances  of  the  exercise  of  this  power  are  found 
in  the  laws  and  in  municipal  ordinances  relating  to  the  selling 
of  liquor,  the  maintenance  of  dance  lionses,  and  concert  sa- 
loons, theaters,  circus  performances,  horse  racing,  the  keeping 
of  places  for  sports  and  games,  billiard  rooms,  the  ringing  of 
bells,  regulating  the  speed  of  horses  on  streets  and  highways, 
regulating  sales  in  markets,  relating  to  persons  having  in- 
fectious diseases,  regulating  the  business  of  mining  and 
manv  others. 

The  statute  of  this  State  known  as  the  "General  Sunday 
Act"  has  a  wider  scope  than  is  sometimes  ascribed  to  it.  It 
prohibits  not  only  acts  of  common  labor,  but  it  forbids  rioting, 
hunting,  fishing,  and  quarreling  on  the  first  day  of  the  week, 
commonly  called  Sunday.  It  applies  to  amusements  and 
recreations,  as  well  as  to  labor,  and  conduct  tending  to  a 
breach  of  the  peace.     Section  208G  Burns  1894.     Its  consti- 
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tutionality  has  repeatedly  been  assailed  by  litigants,  and  a<% 
often  affirmed  by  the  decisions  of  this  court. 

In  Voglesong  v.  State,  9  Ind.  112,  (1867),  it  is  said:  "The 
constitutionality  of  the  Sunday  act  we  shall  not  discuss; 
though  the  counsel,  in  this  case,  have  presented  a  very 
learned  and  able  printed  argument  against  its  validity.  The 
question  can  hardly  be  considered  as  an  open  one.  The 
grounds  upon  which  such  acts  are  sustained  have  been  thor- 
oughly examined  and  are  generally  admitted  to  be  sub- 
stantial.   This  court  has  acted  upon  them  as  such." 

Again  in  Foltz  v.  StatSy  33  Ind.  216,  (1870),  the  court 
say :  "It  is  urged  that  the  law,  under  which  the  prosecution 
was  had,  is  obnoxious  to  the  Constitution  of  the  State. 

"TTe  decline  the  discussion  of  this  question,  for  the  reason 
that  the  act  in  question  has  been  so  long  recognized  and  acted 
upon,  and  so  often  affirmed  by  this  court,  that  it  cannot 
longer  be  regarded  as  an  open  question  in  this  State." 

The  question  of  the  validity  of  the  Sunday  act  was  again 
before  the  court  in  Johns  v.  States  78  Ind.  332,  41  Am.  R. 
577,  (1881),  and  was  disposed  of  in  these  words:  "The  sec- 
ond question  is  this:  Is  the  95th  section  of  the  act  of  April 
14,  1881,  in  conflict  with  any  constitutional  provision?  A 
long  line  of  decisions  affirm  the  validity  of  this  law.  It  has 
been  sustained  against  repeated  assaults.  It  has  been  a  part  of 
the  statutory  law  of  the  State  since  its  organization.  Cases 
old  and  new  have  sustained  and  enforced  it.  Rogers  v. 
Western  Union  Tel.  Co.,  78  Ind.  169,  and  authorities 
cited;  Mueller  v.  State^  76  Ind.  310.  Like  statutes  have 
been  upheld  in  almost  all  of  the  states  of  the  Union.'' 

The  cases  in  which  the  constitutionality  of  similar  statutes 
have  been  sustained  are  practically  innumerable.  A  few  of 
the  more  important  are  the  following:  Holy  Trinity  Church 
V.  United  States,  143  U.  S.  467,  12  Sup.  Ct.  511 ;  Health 
Department  v.  Trinity  Church,  145  N.  T.  32,  39  X.  E.  833, 
27  L.  R.  A.  710;  State  v.  Powell,  (Ohio)  60  X.  E.  900; 
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State  V.  JudgCy  39  La.  Ann,  132,  1  South.  417;  People  v. 
BeUet,  99  Mich.  151,  57  K  W.  1094,  22  L.  E.  A.  296. 

These  decisions,  and  many  others  which  might  be  named, 
indicate  the  general  sentiment  and  the  fixed  public  policy  in 
the  states  of  the  Union  on  the  subject  of  Sunday  legislation. 
That  sentiment  is  too  widely  spread  and  profound,  and  that 
policy  too  firmly  embedded  in  the  laws,  and  in  the  decisions 
of  the  courts  to  be  changed  or  overthrown. 

But  it  is  said,  that  under  the  general  statute  making  hunt- 
ing, fishing,  rioting,  quarreling,  and  engaging  in  acts  of  com- 
mon labor  unlawful,  the  person  offending  is  subject  only  to  a 
fine  of  not  more  than  $10,  while  the  baseball  player,  under 
the  act  of  1885,  for  practically  the  same  offense,  may  be  sub- 
jected to  a  penalty  of  $25.  Hence,  it  is  claimed,  the  effect 
of  this  act,  if  upheld,  is  to  grant  to  other  citizens  privileges 
and  immunities,  which,  upon  the  same  terms,  shall  not  equal- 
ly belong  to  all  citizens. 

The  constitutional  authority  of  the  legislature  to  enact  any 
statute  making  it  unlawful  to  do  certain  acts  on  the  first  day 
of  the  week,  commonly  called  Sunday,  being  admitted,  viola- 
tions of  such  laws  are  not  privileges  and  immunities  which 
must  be  secured  to  all  citizens  alike,  and  upon  the  same  terms. 
Where  several  different  acts  are  prohibited  by  law,  a  differ- 
ence in  the  penalties  for  violations  of  such  several  acts 
cannot  be  said  to  constitute  a  breach  of  the  constitutional 
provisions  intended  to  secure  equal  rights  to  all  citizens.  It 
is  but  reasonable  that  in  every  case  of  the  violation  of 
law  the  penalty  should  be  graduated  by  the  character  and 
circumstances  of  the  offense,  and  in  proportion  to  its  injurious 
consequences  to  the  public. 

This  principle  has  been  recognized  and  adopted  in  this 
State  from  the  earliest  period  of  its  government.  Special 
penalties  for  selling  liquor  on  Sunday  have  been  enforced. 
Thirteen  separate  species  of  embezzlement  are  mentioned  in 
the  criminal  code,  and  seven  distinct  kinds  of  punishment  are 
provided  for  the  crime,  ranging  from  imprisonment  for  six 
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months  to  confinement  for  twenty-one  jears.  Many  other 
instances  may  be  found  in  the  statutes.  The  state  officer, 
who  is  found  guilty  of  the  crime  of  embezzlement,  may  be 
imprisoned  twenty-one  years,  and  fined  double  the  value  of 
the  money  embezzled.  A  tenant  who  embezzles  the  crops  of 
his  landlord  can  be  imprisoned  only  three  years.  Could  the 
state  officer  overthrow  the  statute  which  denounces  his  crime 
as  class  legislation,  because  the  penalty  for  another  species  of 
embezzlement  is  imprisonment  for  three  years  only  ?  Natur- 
al justice  requires  that  the  penalty  shall  bear  some  proportion 
to  the  nature  and  circumstances  of  the  offense.  The  legisla- 
ture is  clothed  with  the  power  of  defining  crimes  and  mis- 
demeanors and  fixing  their  punishment;  and  its  discretion  in 
this  respect,  exercised  within  constitutional  limits,  is  not  sub- 
ject to  review  by  the  courts.  If  the  legislature  deemed  it 
expedient  for  the  public  welfare  that  a  baseball  player,  who 
gave  a  public  exhibition  of  his  skill  on  Sunday,  where  a  fee 
was  charged,  in  the  presence  of  numerous  spectators,  should 
be  fined  $25  for  the  offense,  but  that  a  citizen  who  shot  a 
partridge,  caught  a  fish,  shod  a  horse,  or  sold  a  yard  of  doth 
would  be  sufficiently  punished  by  a  fine  of  $10,  shall  the 
courts  go  to  the  absurd  length  of  saying  that  this  was  class 
legislation,  and  that  the  Constitution  had  been  violated  i 

The  act  in  question  applies  equally  to  all  that  class  of  per- 
sons who  play  baseball  on  the  first  day  of  the  week,  commonly 
called  Sunday,  where  a  fee  is  charged  for  such  exhibition. 
It  neither  directly  nor  indirectly  grants  privileges  or  immuni- 
ties to  one  citizen,  or  class  of  citizens,  or  denies  them  to  an- 
other. The  graduation  of  penalties  for  offenses  differing  in 
their  circumstances  and  surroundings  is  a  matter  wholly  with* 
in  the  competence  and  discretion  of  the  legislature,  and  in 
this  case  we  discover  no  abuse  of  that  discretion. 

As  a  result  of  these  views,  we  are  of  the  opinion  that  the 
affidavit  in  this  case  was  sufficient  in  form  and  substance; 
that  the  act  approved  April  4,  1885  (Acts  1885,  p.  127),  seo- 
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tion  2087  Burns  1894,  is  constitutional;  and  that  it  is  not 
void  for  uncertainty. 

The  judgment  is  reversed,  with  instructions  to  overrule  the 
motion  to  quash  the  affidavit,  and  for  further  proceedings  in 
accordance  with  this  opinion. 


Illinois  Central  Railroad  Company  v.  Cheek. 


[No.  18,350.    Filed  April  27,  1890.    Rehearing  denied  July  7, 181N>.] 

Complaint. — Personal  Injuries. — Description  of  Injuries. — Motion  to 
Make  More  Specijic. — A  complaint  against  a  railroad  company  for 
damages,  alleging  that  plaintiff,  while  attempting  to  enter  a  pa8> 
senger  car,  sustained  severe  and  permanent  injuries,  described  as 
the  displacement  of  the  right  ovary,  and  the  rupture  of  the  organs 
of  the  *' pelvic  and  ileocolic  and  right  inguinal  region,  and  the 
straining  of  the  right  fallopian  tube,  and  a  disarrangement  of  the 
uterus,"  etc.,  is  not  so  vague  and  unoertam  in  the  description  of  the 
injuries  sustained  as  to  be  subject  to  a  motion  to  make  more  spe- 
cific,   pp.  665-667. 

Appeal  and  Error. — Assignment  of  Error.— "WYaefre  appellant  as* 
signed  the  action  of  the  court  in  overruling  separate  demurrers  to 
two  paragraphs  of  complaint,  "that  the  court  erred  in  overruling 
appellant's  dem'urrer  to  appellee's  complaint/*  the  complaint  will  be 
considered  as  assailed  as  an  entirety,  and  both  paragraphs  must  be 
shown  to  be  insufficient  to  render  the  assignment  available,  p,  667. 

pRAcnoE.-^Hannless  Error, — Special  Verdict, — Appeal  and  Error. — 
Where  the  special  verdict  followed  the  materal  facts  as  averred  in 
the  second  paragraph  of  complaint,  an  erroneous  ruling  on  a  de- 
murrer to  the  first  paragraph  will  not  constitute  reversible  error  on 
appeal,    pp.  667,  668. 

Contributory  Neglioknob.-—  Damages.—  BaQroads. — Complaini.— 
A  complaint  against  a  railroad  company  for  damages  on  account  of 
injuries  sustained  by  plaintiff  in  attempting  to  enter  defendant's 
passenger  car,  alleged  that  defendant  neglected  to  construct  a 
platform  at  its  station  where  plaintiff  took  passage;  that  defendant 
stopped  its  train  at  a  place  where  the  distance  from  the  ground  to 
the  lowest  step  on  the  car  was  three  feet,  and  invited  the  plaintiff 
to  board  the  car  in  such  position  without  furnishing  a  stool  to  as- 
sist her  in  reaching  the  steps;  that  plaintiff  requested  that  a  stool 
be  furnished  for  such  purpose,  but  the  servants  in  charge  of  the 
train  assured  her  that  they  would  assist  her  to  board  the  train  in 
safety,  and  in  making  an  effort  to  enter  the  car  without  any  fault 
or  negligence  on  her  part  she  was  injured.    Heid,  that  the  com- 
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plaint  does  not  show,  as  a  matter  of  law,  that  plaintiff  was  guilty  of 
contributory  negligence,    pp.  668-671, 

Interrogatories  to  JxjRY.—WTien  Properly  iJejec^cd. —Interroga- 
tories which  do  not  call  for  findings  of  essential  facts  within  the 
issues  are  properly  rejected,    p.  67 f. 

Same. — When  Properly  Reijeeted, — Special  Verdict. — ^Where  a  special 
verdict  is  so  framed,  by  means  of  interrogatories,  that  the  jury  can 
find,  under  the  evidence,  all  of  the  material  facts  of  the  case, 
neither  party  can  successfully  complain  of  the  action  of  the  court 
in  rejecting  interrogatories  submitted,    p,  67S, 

SAMB.-o-Conc{tMion«  of  Law. — Special  Verdict. — Incorporating  in  a 
special  verdict  interrogatories  requiring  the  jury  to  state  oonclu- 

.  sions  of  law  instead  of  .facts  is  harmless,    p.  67S. 

Special.  Verdict. — OmueUm  of  Formal  Conclusion. — ^Where  the  facts 
in  a  special  verdict  are  properly  stated  the  omission  of  the  formal 
conclusion  will  not  vitiate  it.    pp.  67S,  67J^. 

Appeal  and  Error. — Record. — histrwstione. — Instructions  which  are 
not  made  part  of  the  record  by  bill  of  exceptions,  nor  under  the 
provisions  of  section  544  Bums  1804,  are  not  subject  to  review  on 
appeal,   p.  674- 

Contributory  Nboligencb.— 5pecuzZ  Verdict.— Condtision.—Wbere 
the  facts  disclosed  by  a  special  verdict  are  such  as  would  warrant 
reasonable  men  in  drawing  two  inferences  as  to  the  contributory 
negligence  of  plaintiff,  and  the  jury  found  the  ultimate  fact  of 
contributory  negligence  in  favor  of  the  plaintiff,  such  inference 
will  be  accepted  by  the  court  as  conclusive    pp.  674-677. 

Appeal  and  Error. — Excessive  Damages. — Where  appellant  chal- 
lenged the  damages  assessed  by  an  aesignn^ent  in  a  motion  for  a  new 
trial  that  the  damages  were  excessive,  the  Supreme  Court  will  look 
to  the  evidence,  and  not  to  the  special  verdict  to  determine  such 
question,    pp.  677,  678. 

Same. — Excessive  Damages.— The  mere  fact  that  damages  assessed 
may  appear  to  the  Supreme  Court  to  be  excessive  will  not  alone 
justify  it  in  disturbing  the  judgment,  unless  the  assessment  is  so 
large  as  to  induce  the  l^elief  that  the  jury  was  actuated  by  preju- 
dice, partiality,  or  corruption,    p.  678, 

Same. — Record. — Miscondtict  of  Jury. — Alleged  misconduct  of  the 
jury  cannot  be  reviewed  on  appeal  where  the  affidavits  filMi  upon 
the  trial  of  that  issue  have  not  been  brought  into  the  record  by  a 
bill  of  exceptions,      p.  679. 

Same.— Exclusion  of  Evidence.— -Exertions. — How  Saved. — In  order 
to  present  any  question  on  api>eal  as  to  the  action  of  the  court  in 
excluding  evidence,  the  record  must  clearly  show  that  the  witness 
was  asked  a  pertinent  question,  and,  upon  objections  being  inter- 
posed, that  a  statement  was  made  by  the  party  offering  the  evidence 
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of  what  was  proposed  to  be  proved  by  the  witness  in  answer  to  the 
question,    pp.  679,  680. 

From  the  Warren  Circuit  Court.    Affirmed. 

W.  L.  Rahourriy  J,  E,  Williamson  and  L.  J.  Hdchney, 
for  appellant. 

J.  FranTc  Hanky,  W.  R.  Wood,  H.  D.  Billings^  E.  F. 
McCahe  and  R,  Braden,  for  appellee. 

J0SDA17,  J. — This  action  was  instituted  by  the  appellee  to 
recover  damages  for  the  alleged  negligence  of  appellant  re- 
sulting in  an  injury  to  her  on  attempting  to  enter  a  pas- 
senger car  on  the  railroad  of  appellant  at  a  station  at  the 
town  of  Ullin,  in  the  state  of  Illinois.  There  was  a  special 
verdict  returned  by  the  jury  formulated  by  means  of  in- 
terrogatories submitted  by  the  court  under  the  provisions  of 
the  act  of  1895,  and  the  jury  therein  assessed  appellee's  dam- 
ages in  the  event  she  was  entitled  to  recover  upon  the  facts 
found,  at  $14,000.  Over  appellant's  motion  for  a  new  trial 
the  court  rendered  judgment  on  the  special  verdict  in  favor 
of  appellee  for  the  damages  assessed. 

The  complaint  is  in  two  paragraphs.  The  second  para- 
graph, after  alleging  facts  disclosing  that  the  defendant  is  a 
duly  organized  corporation,  engaged  in  the  business  of  a 
common  carrier,  operating  a  railroad  through  the  town  of 
Ullin,  in  the  state  of  Illinois,  which  line  also  extends  into 
Warren  county,  Indiana,  proceeds,  inter  alia,  to  allege  sub- 
stantially the  following  facts:  The  plaintiflF  on  January  13, 
1895,  was  the  holder  of  a  ticket  which  entitled  her  to  be  car- 
ried as  a  passenger  on  the  defendant's  cars.  On  said  day  she 
was  at  the  station  of  the  defendant's  railroad,  at  said  town 
of  Ullin,  for  the  purpose  of  taking  passage  over  defendant's 
road.  The  defendant  had  negligently  failed  to  erect  aiid 
maintain  at  said  station  a  platform,  and  on  the  arrival  of  its 
passenger  train  on  that  day  at  the  station  in  question  the 
train  was  stopped  by  the  servants  in  charge  thereof  at  a 
point  on  the  track  where  there  was  no  platform,  and  where 
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the  distance  between  the  ground  and  the  lowest  of  the  steps 
leading  to  the  platform  of  the  ear  wa3  three  feet.  It  was  the 
custom  and  general  habit  of  the  defendant  when  it  stopped 
its  trains  at  said  station,  before  inviting  passengers  to  board 
such  trains  to  procure  a  stool  or  step  for  their  use  in  board- 
ing the  train.  After  the  train  had  stopped  at  the  point  afore- 
said on  the  occasion  in  question,  the  defendant  by  its  servants 
invited  plaintiff  and  other  passengers  to  board  said  train. 
The  plaintiff,  on  approaching  the  train,  and  observing  the 
distance  between  the  ground  and  the  car  step,  requested  de- 
fendant's servants  in  charge  of  the  train  to  procure  a  step 
or  stool  to  assist  her  in  reaching  the  car  step.  Said  servants 
negligently  failed  and  refused  to  procure  such  step  or  stool, 
but  assured  plaintiff  that  they  could  and  would  assist  her 
safely  to  board  the  train  as  it  then  stood  without  the  use  of 
such  step  or  stool.  Plaintiff  believed  and  relied  upon  the 
statements  and  representations  of  defendant's  servants  so 
made  and,  depending  upon  them  for  assistance,  attempted  to 
and  did,  board  said  train.  The  servants  of  the  defendant,  how- 
ever, negligently  failed  to  render  her  proper  and  sufficient 
assistance  in  boarding  the  train  and,  in  stepping  from  the 
ground  to  the  step  on  said  car,  plaintiff,  without  any  fault  or 
neglect  on  her  part,  and  by  reason  of  the  great  distance  of  the 
step  from  the  ground  that  she  was  required  to  make,  and  by 
reason  of  the  said  negligence  of  defendant's  servants,  and  of 
the  premises  aforesaid,  and  because  of  the  lack  of  assistance 
from  said  servants,  sustained  severe  and  permanent  injuries, 
which  are  particularly  stated  as  being  the  displacement  of 
the  right  ovary  the  rupture  of  the  organs  of  the  "pelvic 
and  ileocolic  and  right  inguinal  region,  and  the  straining  of 
the  right  fallopian  tube,  and  a  disarrangement  of  the  uterus, 
etc.  The  defendant  moved  the  court  to  require  the  plaintiff 
to  specify  what  particular  organs  of  the  "inguinal  region" 
were  ruptured,  and  in  what  manner  and  to  what  extent  the 
uterus  was  disarranged  and  the  right  ovary  displaced:  to 
state  what  particular  organs  were  ruptured,  whether  they 


MAY  TERM,  1899— Vol.  152.  667 

Ulinois,  etc.,  R.  Go.  v.  Cheek. 

were  "nerves,  muscles,  or  intestines,"  etc.  This  motion  the 
court  denied,  and  of  this  ruling  appellant  complains. 

By  the  express  provisions  of  the  code,  section  376  K,  S. 
1881,  section  379  Burns  1894,  section  376  Horner  1897, 
when  the  allegations  of  the  pleading  are  so  uncertain  that 
the  precise  nature  of  the  charge  or  defense  is  not  apparent, 
the  court  may  require  the  pleading  to  be  made  definite  and 
certain  by  amendments.  It  is  essential  that  the  issuable  facts 
alleged  in  the  complaint  be  stated  in  a  sufficiently  certain  or 
definite  manner  so  as  fully  to  inform  the  defendant  of  what 
is  alleged  against  him,  and  thereby  prepare  him  to  meet  the 
charge  by  his  defense.  Beyond  this  the  pleader  is  not  re- 
quired to  go.  This  rule  is  a  familiar  one  and  well  settled  by 
repeated  decisions  of  this  court.  The  complaint  at  bar  cer- 
tainly cannot  be  said  to  be  open  to  the  objection  that  it  is 
vague  or  uncertain  in  its  description  of  the  injuries  sustained 
by  the  appellee  as  a  result  of  the  wrong  imputed  to  appellant, 
therefore  the  motion  to  make  more  specific  was  properly 
overruled. 

Appellant  demurred  separately  to  each  paragraph  of  the 
complaint.  This  demurrer  was  overruled,  and  in  this  court, 
instead  of  assigning  the  separate  rulings  on  demurrer  as 
errors,  appellant  has  assigned  only  "that  the  court  erred  in 
overruling  appellant's  demurrer  to  appellee's  complaint." 
By  this  assignment  the  complaint  must  be  considered  as  as- 
sailed by  the  demurrer  as  an  entirety,  and  hence,  under  the 
circumstances,  both  paragraphs  of  the  complaint  must  be 
shovm  to  be  insufficient  in  order  to  render  the  assignment 
available  in  this  appeal.  Elliott's  App.  Proc.  section  377. 
Therefore,  we  may  limit  our  consideration  relative  to  the 
sufficiency  of  the  complaint  to  the  second  paragraph  alone, 
for  if  the  latter  is  sufficient,  we  need  not  extend  our  investi- 
gation to  the  objections  urged  against  the  first  paragraph. 
Again,  upon  another  view  of  the  case,  the  special  verdict  of 
the  jury  apparently  follows  the  material  facts  as  averred  in 
the  second  paragraph  of  the  complaint;  consequently,  a  cor- 
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rect  decision  upon  the  law  may  be  made  on  the  facts  as  set 
out  in  the  special  verdict,  and  therefore,  an  erroneous  ruling 
on  a  demurrer  to  the  first  paragraph  of  the  complaint,  under 
such  circumstances,  will  not  constitute  reversible  error. 
Smith  V.  Wdh  Mfg.  Co.,  148  Ind.  333,  and  cases  there  cited. 
It  is  insisted  by  appellant's  learned  counsel  that,  under 
the  facts  disclosed  by  the  complaint,  contributory  negligence 
must  be  imputed  to  the  appellee.  The  facts  averred  in  the 
complaint  show,  as  heretofore  stated,  that  appellant  n^- 
lected  to  construct  and  maintain  a  platform  at  its  station  at 
the  town  of  UUin;  that  the  train  upon  which  appellee  was 
intending  to  and  did  take  passage  upon  the  occasion  in  ques- 
tion, on  its  arrival  at  the  station  of  Ullin,  was  stopped  by  ap- 
pellant at  a  point  on  its  track  where  there  was  no  platform, 
and  where  the  distance  between  the  ground  and  the  lowest 
step  of  the  series  of  steps  leading  up  to  the  platform  of  the 
car  which  appellee  boarded  was  three  feet.  The  servants  of 
appellant  in  charge  of  the  train  on  this  occasion  invited  ap- 
pellee to  board  the  car  in  the  position  or  at  the  place  at  which 
it  was  then  standing  waiting  to  receive  passengers.  It  ap- 
pears that  it  had  been  the  custom,  previously,  of  the  defend- 
ant company  at  this  station,  before  inviting  passengers  to 
enter  its  cars  to  furnish  a  stool  to  facilitate  their  reaching  the 
steps  leading  to  the  platform  of  the  car;  but  on  the  occasion 
of  the  accident  it  failed  to  make  this  provision,  although  ap- 
pellee, it  seems,  requested  that  the  stool  be  furnished  for  that 
purpose.  It  is  true  that  it  is  disclosed  by  the  facts  that  she, 
on  approaching  the  train,  observed  the  distance  between  the 
ground  and  the  first  step  of  the  series  leading  up  to  the 
platform  of  the  car,  but  it  also  appears  that  the  servants  of 
appellant  in  charge  of  the  train,  under  the  circumstances, 
gave  her  assurance  that  they  could  and  would  assist  her  to 
board  the  train  in  safety  at  the  point  where  it  was  standing, 
and  she,  believing  and  relying  upon  their  promises  and  as- 
surances of  safe  assistance,  made  the  effort  to  enter  the  car, 
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and  in  so  doing,  without  any  fault  or  negligence  on  her  part, 
was  injured. 

Counsel  for  appellant,  among  other  things,  insist  that  ap- 
pellee must  be  held  to  be  guilty  of  contributory  negligence; 
first,  because  of  her  failure  to  demand,  before  attempting  to 
board  the  train,  that  it  be  placed  at  a  point  where  to  board 
the  same  would  have  been  rendered  more  convenient  and 
safe,  and  second,  in  attempting  to  board  the  car  after  she  saw 
the  distance  between  the  ground  and  the  car  step.  There 
are  no  tenable  grounds  urged  to  exempt  appellant  of  the 
negligence  attributed  to  it.  That  actionable  negligence  must 
be  imputed  to  appellant,  under  the  averments  of  the  com- 
plaint, cannot  be  successfully  controverted.  The  facts 
therein  alleged  show  that  the  train  was  stopped  on  the  occa- 
sion of  the  accident  at  the  station  in  question  at  a  point  where 
there  was  no  platform,  and  where  the  distance,  from  the 
ground  to  the  first  car  step  was  three  feet.  In  this  condi- 
tion of  its  train,  without  procuring  a  stool  or  furnishing  any 
other  means  to  facilitate  the  entry  to  its  car  upon  the  part 
of  passengers,  it,  through  its  servants,  invited  appellee  to  take 
passage  upon  the  train,  and,  in  addition  to  its  invitation  or 
direction,  gave  her  assurances  that  it  would  assist  her  to 
board  the  car  in  safety.  To  reach  the  lowest  step  of  the  car 
it  appears  that  it  became  necessary,  under  the  circumstances, 
for  her  to  step  upwards  from  the  ground  at  the  point  where 
the  car  stood  a  distance  of  three  feet,  and  thereby,  it  seems, 
she  was  subjected  to  an  excessive  strain  or  compression  which 
resulted  in  the  injuries  of  which  she  complains., 

No  doctrine  is  better  settled  than  that  which  exacts  of,  and 
imposes  on,  railroad  companies  engaged  as  common  carriers 
of  passengers  the  duty  of  stopping  their  trains  at  stations  at 
proper  and  safe  places  for  the  exit  and  entry  of  passengers, 
and  also  to  provide  suitable  and  safe  means  by  which  they 
may  leave  and  enter  the  cars;  and  a  failure  to  discharge  these 
obligations,  when  such  failure  results  in  injury  to  a  passen- 
ger, in  the  absence  of  contributory  negligence  on  the  part 
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of  the  latter,  renders  the  company  guilty  of  actionable  negli- 
gence. 4r  Elliott  on  Eailroads,  section  628;  Pennsylvania 
Co.  V.  Mariony  123  Ind.  415,  7  L.  R  A.  687;  Terre  HauU, 
etc.y  R.  Co.  V.  Bucky  96  Ind.  346;  New  York,  etc.,  R.  Co.  v. 
Doaney  115  Ind.  435;  LouisvillCy  etc.y  R.  Co.  v.  LucaSy  119 
Ind.  583,  6  L.  R.  A.  193;  Lucas  v.  Pennsylvania  Co.y  120 
Ind.  205;  Ohio,  etc.y  R.  Co.  v.  Stansberryy  132  Ind.  633; 
Turner  v.  Vicksburgy  etcy  R,  Co.y  37  La.  Ann.  648,  55  Am. 
Rep.  514;  Missouri  Pacific  R.  Co.  v.  Waisony  72  Texas  631, 
10  S.  W.  731;  Eichorn  v.  Missouriy  etc.y  R.  Co.y  130  Mo. 
575,  32  S.  W.  993. 

In  respect  to  the  contention  of  counsel  that,  under  the 
facts  alleged  in  the  second  paragraph  of  the  complaint,  con- 
tributory negligence  must  be  imputed  to  appellee,  it  may  be 
said  that  it  is  a  familiar  rule  of  pleading,  and  one  well  settled 
by  numerQiis  decisions  of  this  court,  that  a  general  averment 
in  a  complaint  for  personal  injuries,  to  the  effect  that  the 
plaintiff  was  injured,  without  any  fault  upon  his  part,  is  suf- 
ficent  to  show  the  absence  of  contributory  negligence,  unless 
the  latter  is  clearly  disclosed  by  other  specific  averments  in 
the  complaint.  It  certainly  cannot  be  asserted  that  the 
facts  especially  pleaded  in  the  complaint  in  this  case,  not- 
witlistanding  the  general  averment  that  appellee  was  without 
fault,  are  of  such  a  character  or  nature  that  the  court  is  re- 
quired to  adjudge  as  a  matter  of  law  that  appellee  was  guilty 
of  contributory  negligence.  At  the  time  of  the  alleged  ac- 
cident, as  the  averments  of  the  complaint  show,  she  was  a 
woman  of  thirty-five  years  of  age,  strong  and  active,  and, 
while  it  is  true  that  the  complaint  alleges  that  she  observed 
the  distance  between  the  ground  and  the  car  step  before  she 
made  the  attempt  to  board  the  train,  nevertheless  it  is  also 
clearly  disclosed  that  she  made  the  attempt  which  she  did  in 
pursuance  of  the  express  invitation  or  direction  of  appellant's 
servants  in  charge  of  the  train,  and  upon  the  assurances 
which  they  gave  that  they  would  assist  her  safely  to  over- 
come the  difficult  circumstances  which  confronted  her.    The 
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danger  to  which  she  was  exposed  cannot  be  said  to  have  been 
so  ^own  or  apparent  that  a  prudent  person,  under  the  cir- 
cumstances, would  not  have  encountered  the  peril  of  at- 
tempting to  board  the  car.  Therefore  she  had  the  right  to 
rely  on  the  promises  or  directions  of  the  servants  of  appel- 
lant, and  assume  that  if  she  followed  their  directions  her 
entry  upon  the  car  would  not  be  attended  with  danger.  The 
employes  of  a  railroad  company  in  control  of  its  trains  repre- 
sent the  corporation,  and  are  at  least  presumed  to  have  such 
experience  and  knowledge  in  their  business  as  will  enable 
them  properly  to  advise  or  direct  passengers  to  enter  or  alight 
from  such  trains  safely.  As  a  general  rule,  a  passenger  is 
justified  in  obeying  or  heeding  the  directions  of  the  servants 
or  agents  of  the  carrier,  and  in  relying  upon  their  assurances 
that  it  is  safe  for  him  to  act,  under  the  particular  circum- 
stances, unless  such  obedience  or  assurances  will  expose  him 
to  such  known  or  apparent  danger  that  an  ordinarily  prudent 
person  would  not  encounter.  The  mere  fact  that  it  appears, 
under  the  circumstances,  that,  had  the  passenger  not  obeyed 
such  directions,  he  would  have  escaped  the  injury  which  he 
sustained,  will  not  relieve  the  carrier  of  liability.  In  support 
of  the  above  principles,  see  the  following  authorities:  Louis- 
viUey  eiCy  B,  Co.  v.  Biscky  120  Ind.  549,  and  cases  there 
cited;  Lake  EriSy  etc.y  B.  Co.  v.  FiXy  88  Ind.  381;  Penn- 
sylvania Co,,  V.  Hoagland,  78  Ind.  203;  Nave  v.  Flack,  90 
Ind.  205;  Louisvilley  etc.y  B.  Co.  v.  Kelleyy  92  Ind.  371; 
Prothero  v.  Citizens^  St.  B.  Co.,  134  Ind.  431;  Olson  v. 
St  Pauly  etc.y  B.  Co.,  45  Minn.  536,  48  K  W.  445;  Lewis  v. 
Delaware,  etc.y  Canal  Co.,  145  N.  Y.  508,  40  K  E.  248; 
Weiler  v.  Manhattan  B.  Co.,  6  X.  Y.  Supp.  320;  Lambeth  v. 
North  Carolina  B.  Co.,  66  X.  C.  404;  Hinshaw  v.  Baleigh, 
etc.,  B.  Co.y  118  K  C.  1047,  24  S.  E.  426;  Watkins  v. 
Baleigh,  etc.,  B.  Co.,  116  1^.  C.  961,  21  S.  E.  409;  Balti- 
more, etc.,  B.  Co.  V.  Leapley,  65  Md.  571,  4  Atl.  801;  St. 
Louis,  etc.,  B.  Co.  v.  Cantrell,  37  Ark.  519;  St,  Louis,  etc., 
B.  Co.  V.  Bosenlerry,  45  Ark.  256;  Baltimore,  etc.,  B.  Co. 
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V.  Kane,  69  Md.  11,  13  Atl.  387;  Atchison^  etc.,  B.  Co.  v. 
Hughes,  66  Kan.  491,  40  Pac.  919;  McCasUn  v.  Lake  Shore, 
etc.,  R.  Co.,  93  Mich.  553,  53  N.  W.  724;  Davis  v.  Louis- 
ville, etc.,  R.  Co.,  69  Miss.  136,  10  South.  450.  While  a  per- 
son, as  a  general  rule,  may  avoid  the  charge  of  contributory 
negligence,  when  it  appears  that  he  received  the  injury  of 
which  he  complains  while  acting  in  obedience  to  the  direc- 
tions of  the  defendant,  yet,  if  the  danger  is  obvious  and  of 
such  a  character  that  an  ordinarily  prudent  person  would  not 
incur  the  peril,  then  the  passenger,  as  the  authorities  general- 
ly affirm,  is  not  warranted  in  obeying  the  directions  of  the 
carrier's  agents  or  servants,  or  in  relying  on  their  assurances 
of  safety.  Whether  the  act  of  appellee  in  attempting  to 
board  the  car,  by  which  she  sustained  the  injury  in  question, 
constitutes  contributory  negligence,  depends  upon  whether 
the  danger  was  so  patent  that  an  ordinarily  prudent  person, 
under  the  circumstances,  would  not  have  made  the  attempt; 
and  this  was  a  question  of  fact  which  she  had  a  right  to  have 
submitted  to  the  jury  for  their  determination.  Negligence, 
generally  speaking,  is  held  to  be  a  mixed  question  of  law 
and  fact,  and  a  court  cannot  adjudge  an  act  to  be  negligent, 
as  a  matter  of  law,  unless  it  is  such  as  all  reasonable  men 
would  be  likely  to  deduce  an  inference  of  negligence  there- 
from. If  the  inference  is  doubtful,  the  question  then  be- 
comes one  of  fact  for  the  decision  of  the  jury  under  the 
proper  instructions  of  the  court.  Stoner  v.  Peniisylvania 
Co.,  98  Ind.  384.  It  follows  that  the  objections  urged 
against  the  complaint  are  not  tenable,  as  it  sufficiently  states 
a  cause  of  action,  and  the  demurrer  was  therefore  properly 
overruled. 

It  is  next  contended  that  the  trial  court  erred  in  not  em- 
bodying in  the  special  verdict,  at  the  request  of  appellant, 
certain  interrogatories.  In  answer  to  this  contention  it  may 
be  said  that  some  of  these  interrogatories  did  not  call  for  a 
finding  by  the  jury  of  essential  facts  within  the  issues  of  the 
case,  and  hence  were  properly  rejected.     Others  of  them 


May  term,  189t)— Vol.  152.  673 

Illinois,  etc.,  R.  Co.  v.  Cheek. 

were  substantially  covered  by  those  submitted  by  the  court. 
The  burden  of  establishing  the  facts  essential  to  a  recovery 
under  the  issues  rested  upon  appellee,  and,  in  the  event  the 
special  verdict  did  not  state  the  material  facts  in  her  favor, 
she  could  not  recover,  as  the  court  will  supply  nothing  by  in- 
tendment. In  view  of  this  fact,  we  fail  to  recognize  in  what 
manner  appellant  was  injured  by  the  refusal  of  the  court  to 
make  the  interrogatories  in  question  a  part  of  the  special  ver- 
dict. All  that  was  necessary,  in  preparing  the  verdict  to  be 
submitted  to  the  jury,  was  for  the  court  to  require  that  it 
should  be  so  framed  by  the  means  of  interrogatories  that 
the  jury  thereby  could  find,  under  the  evidence,  all  of  the 
material  facts  of  the  case, — ^the  undisputed  ones  as  well  as 
those  which  were  disputed,  and  when  a  special  verdict  is  so 
framed,  neither  party  can  successfully  complain.  Pittsburgh^ 
etCy  R.  Co.  V.  Spencer^  98  Ind.  186.  When  tested  by  this 
rule  of  practice,  the  verdict  in  the  case  at  bar,  as  formulated 
and  submitted  to  the  jury,  must  be  held  to  be  substantially 
sufficient;  consequently,  upon  no  view  of  the  case  was  there 
any  prejudicial  error  in  the  court's  refusing  to  embrace 
therein  other  interrogatories  at  the  request  of  appellant. 

It  is  also  insisted  that  the  court  erred  in  incorporating  in 
the  special  verdict  certain  interrogatories  which,  it  is 
claimed,  required  the  jury  to  state  conclusions  of  law  instead 
of  material  facts.  If  this  be  true,  however,  the  harm  result- 
ing to  appellant,  if  any,  does  not  necessarily  result  by  reason 
of  the  submission  of  the  interrogatories  which  called  for  a 
conclusion  of  law,  but  must  arise  from  the  fact  that  the 
court,  under  the  circumstances,  rendered  judgment  against 
defendant  on  an  insufficient  special  verdict;  for  the  rule  is 
that  such  a  verdict  will  be  upheld  if  it  contains  facts  suffi- 
cient, after  eliminating  improper  matters  therein  embraced, 
to  sustain  the  judgment.  Reeves  v.  Orottendickj  181  Ind. 
107,  and  cases  there  cited. 

It  is  also  claimed  that  the  verdict  is  vitiated  for  the  reason 
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that  it  does  not  contain  a  formal  closing  to  the  effect  that  if, 
upon  the  facts  found,  the  law  is  with  the  def endant,  then  the 
jury  finds  in  its  favor.    There  is  no  merit  in  this  contention. 

Where  the  facts  in  such  a  verdict  are  properly  stated,  an 
omission  of  the  formal  conclusion  will  not  vitiate  it.  Bower 
V.  BoweVy  146  Ind.  393,  and  cases  there  cited. 

Counsel  for  appellant  criticise  as  erroneous  certain  instruc- 
tions given  by  the  courU  Appellee's  counsel  contend,  how- 
ever,  that  the  instructions  in  question  have  not  been  made  a 
part  of  the  record  by  a  bill  of  exceptions  nor  under  the  pro- 
visions of  the  code,  section  544  Burns  1894.  An  examination 
of  the  transcript  verifies  appellee's  contention,  therefore, 
under  a  well  settled  rule,  the  instructions  are  not  subject  to 
review  in  this  appeal. 

Omitting  the  facts  stated  in  the  verdict,  which  go  to  show 
that  appellant  is  a  duly  organized  corporation,  engaged  as  a 
common  carrier  in  operating  and  controlling  a  railroad  which 
passes  through  the  town  of  niin,  in  the  state  of  Illinois, 
etc.,  the  other  facts  therein  may  be  summarized  as  follows: 
On  and  prior  to  January  13,  1895,  appellant  maintained  a 
station  on  its  railroad  at  the  town  of  IlUin,  in  the  state  of 
Illinois,  where  its  trains  stopped  for  the  purpose  of  receiving 
and  discharging  passengers.  At  this  station  it  maintained 
a  platform,  constructed  out  of  cinders,  from  which  passen- 
gers were  taken  aboard  its  trains.  This  platform  was  about 
240  feet  in  length,  and  was  constructed  in  such  a  manner  as  to 
be  about  two  inches  lower  than  the  tops  of  the  ties  of  the 
railroad.  On  said  13th  day  of  January,  1895,  appellee  was 
the  holder  of  a  mileage  ticket  which  entitled  her  to  be  car^ 
ried  as  a  passenger  on  appellant's  trains,  and  on  that  day 
she  became  a  passenger  at  the  said  station  on  one  of  its  pas- 
senger trains  for  the  purpose  of  going  to  Effingham,  in  the 
state  of  Illinois.  On  the  arrival  of  the  train  upon  which 
appellee  embarked  at  said  station  on  that  day,  the  servants  in 
charge  thereof  stopped  it  at  a  point  south  of  this  platform  so 
that  the  ladies'  car  connected  ^vith  said  train  stood  at  a  point 
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where  there  was  no  platform,  and  where  the  distance  be- 
tween the  ground  and  the  first  step  of  this  car  was  thirty 
inches.  This  train  consisted  of  an  engine  and  tender,  a 
mail  and  baggage  car,  smoking  car,  a  ladies'  car,  and  a  sleep- 
ing car.  After  the  train  stopped,  appellant's  brakeman  on 
said  train  invited  appellee  to  come  to  the  ladies'  car,  and 
board  it  as  it  then  stood.  She,  in  response  to  this  invitation, 
went  to  the  north  end  of  this  car,  but  before  attempting  to 
board  it,  she,  as  the  jury  finds,  protested  against  attempting 
to  step  the  distance  between  the  ground  and  the  car  step, 
which  the  jury  find  was  thirty  inches.  Appellant  provided 
no  foot  stool  or  step  of  any  kind  to  enable  appellee  to  board 
this  car,  but  the  brakeman  assured  her  that  he  would  assist 
lier  safely  to  board  the  car  in  the  position,  or  at  the  point 
where  it  stood,  without  the  use  of  a  footstool.  She  relied  on 
these  assurances  of  the  brakeman,  that  he  would  assist  her  to 
enter  the  car  safelv,  and  made  an  effort  to  board  it.  The 
brakeman  did  assist  her  in  her  effort  by  taking  hold  of  one 
of  her  arms,  but  in  no  other  manner  did  he  lend  her  any  as- 
sistance, nor  did  she  receive  any  other  assistance.  Appellee, 
at  the  time  she  took  the  step  and  made  the  effort  to  get 
aboard  the  car,  did  not,  under  the  circumstances,  believe  that 
the  step  was  dangerous,  nor  that  she  was  liable  to  injure 
herself  if  she  made  the  step.  In  making  this  step  she  was 
injured  by  displacing  her  right  ovary,  rupturing  and  tearing 
the  broad  ligaments  and  the  organs  in  the  pelvic  and  right 
inguinal  regions  of  her  body.  She  also  strained  the  fallo- 
pian tube,  and  displaced  the  uterus.  These  injuries  were 
caused  by  the  compression  of  the  pelvic  contents,  produced 
by  the  effort  required  on  her  part  to  board  the  car,  and  on  ac- 
count thereof  she  became  sick  with  acute  traumatic  pelvic 
peritonitis.  Prior  to  her  sustaining  these  injuries,  she  was  in 
reasonably  good  health  and  sound  in  body.  After  being  so 
injured,  she  traveled  by  rail  from  Ullin  to  her  home  in  Green- 
castle,  Indiana,  a  distance  of  about  200  miles,  at  which  place 
she  arrived  on  the  next  morning,  January  14,  between  three 
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and  four  o'clock.  On  arriving  at  the  station  at  Greencastle, 
she  was  suffering  with  pain  and  sickness  but,  notwithstand- 
ing thisy  she  walked  half  a  mile  to  her  home  in  that  city  over 
a  broken  path  through  the  snow.  Appellee  incurred  as  ex- 
penses on  account  of  the  employment  of  nurses,  and  for  med- 
ical treatment,  $660,  and  the  jury  find  that  she  has  sustained 
damages  to  the  amount  of  $14,000,  which  sum,  in  the  event 
she  is  entitled  to  a  recovery  upon  the  facts  found,  they  assess 
as  her  damages.  The  jury  also  find  or  state  that  the  plaintiff 
(appellee),  in  stepping  upon  the  car  at  the  time  she  was  in- 
jured, exercised  such  care  as  a  person  of  ordinary  prudence 
and  caution  would  do  under  like  circumstances.  This  latter 
finding  may  be  said  to  be  but  an  inference  drawn  by  the 
jury  to  the  effect  that  the  plaintiff,  under  the  circumstances 
at  the  time  of  the  accident,  was  not  guilty  of  contributory 
negligence.  In  this  summary  of  the  facts  we  have  eliminated 
such  of  the  findings  embraced  in  the  verdict  as  may  be  said 
to  be  open  to  the  objection  that  they  state  conclusions  rather 
than  facts. 

It  is  insisted  by  appellant's  counsel  that  the  facts  found  by 
the  jury  in  the  special  verdict  disclose  contributory  negli- 
gence upon  the  part  of  the  appellee;  hence  bar  a  recovery. 
The  facts  stated  in  the  special  verdict,  we  think,  may  be  said 
fairly  and  substantially  to  accord  with  those  averred  in  the 
second  paragraph  of  the  complaint.  They  certainly  show  a 
breach  of  duty  on  appellant's  part  by  stopping  the  car  at  a 
point  where,  by  reason  of  the  distance  intervening  between 
the  ground  and  the  car  step,  it  was  rendered  not  suitable  or 
safe  for  the  entry  of  passengers  thereon,  especially  ladies, 
and  inviting  appellee,  through  its  servant  the  brakeman,  to 
board  the  car  without  providing  her  with  some  suitable  and 
safe  means  to  serve  her  for  that  purpose. 

In  the  light  of  the  authorities  cited  upon  the  question  of 
the  sufficiency  of  the  complaint,  it  surely  cannot  be  success- 
fully controverted  but  what  the  facts  returned  by  the  jury, 
when  considered  with  the  legitimate  inferences  which  may 
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be  dra^iTi  therefrom,  establish  against  appellant  the  charge  of 
actionable  negligence,  and  justify  the  conclusion  that  there 
was  an  absence  of  contributory  negligence  on  the  part  of  the 
appellee.  We  need  not  repeat  what  we  have  heretofore  said 
in  regard  to  the  question  of  her  negligence  in  our  discussion 
of  the  facts  averred  in  the  complaint.  It  may  be  said,  we 
think,  that  the  facts  found  by  the  jury  show  that  she  exer- 
cised ordinary  care.  In  LouisviUe,  efc.,  R.  Co.  v.  Schmidt^ 
147  Ind.  638,  it  is  said:  "The  law  interprets  ordinary  care  to 
be  of  that  degree  which  a  person  of  ordinary  prudence,  under 
the  particular  circumstances  is  presumed  to  exercise  to  avoid 
injury.  Such  care  is  required  to  be  in  proportion  to  the 
danger  to  be  avoided  and  the  fatal  consequences  that  may 
result  from  the  neglect.*' 

Upon  another  view  of  the  case,  it  is  sufficient  to  say  that 
the  facts  disclosed  by  the  verdict,  relative  to  the  feature 
of  contributory  negligence  on  appellee's  part,  are,  at  least, 
such  as  would  warrant  reasonable  men  in  drawing  two  in- 
ferences therefrom,  one  of  which  would  be  that  she  was  not 
guilty  of  contributory  negligence  at  the  time  the  accident 
occurred.  Such  an  inference,  we  have  seen,  was  drawn  by 
the  jury  in  their  verdict.  In  such  cases  as  this,  where  two 
inferences,  under  the  facts,  may  be  said  to  arise,  the  jury, 
having  drawn  one,  in  regard  to  the  ultimate  fact  of  con- 
tributory negligence,  in  favor  of  the  complaining  party, 
such  inference  will  be  accepted  bv  the  court  as  conclusive. 
Smith  V.  Wabash  R,  Co,y  141  Ind.  92;  Cleveland^  etc.,  R. 
Co.  V.  Moneyhun,  146  Ind.  147,  34  L.  R.  A.  141,  and  cases 
there  cited.  Therefore,  under  the  circumstances,  if  we 
were  inclined  to  draw  from  the  facts  an  inference  unfavor- 
able to  appellee  upon  the  question  of  her  negligence,  wo 
would,  nevertheless,  abide  by  the  rule  stated  and  accept  the 
one  drawn  by  the  jury  to  the  effect  that  there  was  freedom 
from  such  neglip^ence  upon  her  part,  as  controlling.  With- 
out further  extending  this  opinion  upon  the  questions  arising 
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on  the  special  verdict,  we  hold  that  it  was  sufficient  to  entitle 
appellee  to  the  recovery  of  a  judgment. 

Appellant,  under  its  motion  for  a  new  trial,  challenged  the 
damages  assessed  as  excessive.  It  is  insisted  that  the  special 
verdict  does  not  find  that  the  injuries  which  appellee  sus- 
tained are  permanent,  and,  therefore,  it  is  insisted  that  the 
damages  must  be  held  to  be  excessive.  But  appellant  in  the 
lower  court  raised  this  question  only  by  assignment,  as  one 
of  the  grounds  in  its  motion  for  a  new  trial, — that  the  dam- 
ages were  excessive;  hence,  under  the  circumstances,  in  sup- 
port of  this  assignment,  the  court  must  look  alone  to  the  evi- 
dence and  not  to  the  facts  disclosed  in  the  special  verdict 
We  regard  the  judgment  a  large  one,  and  it  certainly  was 
the  duty  of  the  trial  judge  to  closely  scrutinize  and  review 
the  evidence  and  circumstances  in  the  case  to  discover 
whether  the  jury  was  too  liberal  in  their  award  of  damages, 
and,  if  he  found  such  to  be  the  fact,  promptly  to  grant  a 
new  trial  or  require  a  remititur.  The  trial  judge,  by  over- 
ruling the  motion  for  a  new  trial,  in  effect  approved  the  as- 
sessment of  damages,  and  we  are  not  able  to  say  that  he  vio- 
lated his  duty.  No  precise  rule  can  be  laid  down  for  the 
award  of  compensation  in  cases  of  this  kind,  where  the  injury 
sustained  is  permanent,  and  will  entail  constant  suffering 
upon  the  injured  party.  The  mere  fact  that  the  damages 
may  appear  to  this  court  on  appeal  to  be  excessive  will  not 
alone  justify  it  in  disturbing  the  judgment,  unless  the  assess- 
ment is  so  large  as  to  induce  the  belief  that  the  jury  was 
actuated  by  prejudice,  partiality,  or  corruption.  EvansviUty 
etCy  R,  Co.  V.  TaJbot,  131  Ind.  221;  LouisvUhy  efc.,  R,  Co. 
v.  Miller,  141  Ind.  533. 

There  is  evidence  in  the  case  to  show  that  appellee,  at 
the  time  of  the  accident,  was  thirty-five  years  of  age,  and 
in  good  health.  By  reason  of  her  injuries  her  health  has 
been  greatly  impaired,  and  she  has  been  subjected  to  in- 
tense suffering  and  was  sick  for  a  long  period  of  time. 
ITer  injuries,  as  the  evidence  discloses,  are  apparently  per- 
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manent,  and  will  subject  her  to  constant  pain  in  the  future. 
In  describing  the  extent  of  her  suffering  in  her  evidence 
before  the  jury, she  said:  "I  never  suffered  so  in  my  life, 
at  that  period,  or  at  any  other  up  to  this  time.  It  seemed 
that  everything  in  my  body,  every  organ,  would  leave  my 
system.  It  was  intense  pain  and  a  bearing  down  feeling.^' 
There  is  evidence  also  going  to  show  that  appellee  cannot  be 
cured  of  her  injuries,  except  possibly  by  the  performance  of 
a  surgical  operation  by  which  the  injured  organs,  etc,  may 
be  removed,  but  such  an  operation,  as  the  evidence  tends  to 
show,  would  be  quite  critical,  and  might  imperil  her  life. 
We  cannot  adjudge  upon  the  evidence  in  the  case  that  the 
judgment  ought  to  be  disturbed  upon  the  ground  of  exces- 
sive damages.  We  have  examined  and  read  the  evidence,and 
find  that  it  is  sufficient  in  other  respects  to  sustain  the  ma- 
terial findings  of  the  jury  in  the  special  verdict,  and,  under  a 
well  settled  rule  of  appellate  procedure,  we  cannot  weigh  it 
and  determine  upon  which  side  lies  the  preponderance,  as 
that  duty  rested  upon  the  jury,  subject  to  review  alone  by  the 
trial  court 

The  alleged  misconduct  of  the  jury,  which  appellant 
seeks  to  present  for  review  in  this  appeal,  cannot  be  consid- 
ered, for  the  reason  that  the  affidavits  filed  upon  the  trial  of 
that  issue  have  not  been  brought  into  the  record  by  a  bill  of 
exceptions.  Forsyth  v.  Wilcox^  143  Ind.  144;  Naanes  v. 
State,  143  Ind.  299. 

Appellant  also  complains  of  the  exclusion  of  certain  evi- 
dence, but  this  question  is  not  properly  before  us,  for  the 
reason  that  the  record  does  not  disclose  that  any  statement 
was  made  as  to  what  appellant  proposed  to  prove  by  the 
witnesses  in  question.  The  rule  is  well  settled  that  to  ren- 
der the  action  of  the  trial  court  in  excluding  evidence 
available,  the  record,  on  appeal  to  this  court,  must  clearly 
show  that  the  witness  was  asked  a  pertinent  question,  and, 
upon  objections  being  interposed,  a  statement  was  made 
by  the  party  offering  the  evidence  showing  what  was  pro- 
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posed  to  be  proved  by  the  witness  in  answer  to  the  question. 
Shepard  v.  Goberiy  142  Ind.  318,  and  cases  there  cited. 

Other  alleged  errors  of  the  trial  court  are  discussed  by 
counsel  for  appellant,  but  we  recognize  in  these,  under  the 
circumstances,  no  available  error,  and  while  we  have  given 
these  questions  due  consideration,  we  do  not  deem  it  neces- 
sary or  profitable  to  extend  this  opinion  further  by  setting 
them  out  in  detail.  We  have  fully  considered  all  of  the 
questions  presented  by  the  learned  counsel  for  appellant,  but 
are  unable  to  agree  with  them  that  there  is  any  available 
error  disclosed  by  the  record,  and  the  judgment  is  there- 
fore affirmed. 


Hodges  v.  Standard  Wheel  Company. 

IW  isl    [No.  18,876.    FUed  Dec.  80,  1898.    Rehearing  denied  July  7.  1899.] 

mm 

UBS  889  Master  ani>   Servant. — Fellow  Servant — Damages. — Personal  In- 

161  M     i'^'*^^' — Plaintiff  was  employed  to  assort  and  grade  pieces  of  timber 

el6l  flOi     to  be  used  as  wheel  rims,  and  to  do  other  common  labor  about  de- 
ins    flft  J 

fendant's  factory.    H.,  who  was  employed  to  do  similar  work,  and 

tlM  6U  ^^^  ^^  been  authorized  by  the  foreman  of  that  department  to 

162  68o|  direct  the  men  as  to  the  details  of  the  work  while  he  was  tem- 
ples w  V^^^^^J  absent  in  another  part  of  the  building,  instructed  plaintiff 
fi68    0801  to  remove  some  lumber  from  the  room  in  which  the  rims  were 

stored.  H.  assisted  plaintiff  in  removing  the  lumber,  and  through 
his  negligence  alone  the  rims  fell  upon  plaintiff  and  injured  him. 
Held,  that  H.  was  acting  solely  as  a  fellow  servant,  and  not  as  a 
representative  of  defendant,  and  as  his  negligence  was  the  sole 
cause  of  the  injury,  plaintiff  cannot  recover,  pp.  680-688. 
Same.t-^cZ/ou?  Servant. — Employers^  Liability  Act. — Plaintiff  is  not 
entitled  to  recover  under  subdivision  2  of  section  1  of  the  Employ- 
ers' Liability  Act  (Acts  1893,  p.  294)  for  a  personal  injury  sustained 
while  in  the  employ  of  defendant,  where  the  injury  was  caused 
wholly  by  one  engaged  with  him  in  the  work,  but  who  was  placed 
in  charge  of  the  men  by  the  foreman  while  he  was  temporarily  ab- 
sent in  another  part  of  the  building,    pp.  688-691. 

From  the  Hancock  Circuit  Court.    Affirmed. 

W.  J.  Beckett,  R.  A.  Blaclc  and  D.  W.  Howe,  for  appellant. 
W.  H.  II.  Miller  and  J.  B.  Elani,  for  appellee. 
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JoRDAK,  J. — Appellant  commenced  this  action  in  the 
Marion  Superior  Court  to  recover  damages,  and  on  his  mo* 
tion  the  venue  was  changed  to  the  Hancock  Circuit  Court, 
wherein  a  trial  before  a  jury  resulted  in  a  general  verdict 
awarding  him  $5,000,  and  with  this  verdict  the  jury  re- 
turned answers  to  certain  interrogatories.  The  court  on 
motion  of  appellee  rendered  judgment  in  its  favor  upon  the 
answers  returned  to  the  interrogatories,  notwithstanding  the 
general  verdict.  From  this  judgment  appellant  appeals,  and 
the  only  question  presented  for  our  decision  is,  do  the  facts 
found  by  the  jury  in  answer  to  the  interrogatories  entitle 
appellee  to  the  judgment  rendered  in  its  favor  by  the  lower 
court,  notwithstanding  the  general  verdict? 

The  action  is  for  personal  injuries  sustained  by  appellant 
while  in  the  employ  of  appellee,  and  the  legal  questions  in- 
volved are  those  pertaining  to  master  and  servant. 

The  complaint  is  in  two  paragraphs,  and  the  following 
may  be  said  to  be,  in  substance,  the  facts  therein  set  forth : 
Appellee  is  a  corporation  engaged  in  the  city  of  Indianapolis 
in  manufacturing  buggy  and  light  wagon  wheels,  and, 
among  others,  employed  appellant  to  work  in  its  factory  in 
the  labor  of  assorting  wheel  rims,  and  in  doing  other  work. 
It  was  his  duty  under  his  employment  to  take  these  rims, 
which  consisted  of  strips  of  green  hickory  seven  feet  long 
and  two  inches  square,  and  grade,  and  stack  them  on  their 
ends  in  stalls  prepared  for  that  purpose  against  the  side  of 
the  shed  or  building  belonging  to  the  factory.  Over  the  de- 
partment in  which  he  worked,  there  was  a  foreman  employed 
by  appellee  whom  the  latter  had  invested  with  the  authority 
to  direct  the  workmen  therein,  where  each  should  work  and 
what  work  each  should  perform,  and  this  foreman  had  au- 
thority to  employ,  discharge,  and  keep  the  time  of  the  em- 
ployes under  him.  In  one  of  said  stalls  there  had  been  piled 
on  their  ends  some  heavy  pieces  of  timber  about  four  or 
five  feet  long,  fourteen  inches  wide,  and  four  inches  thick. 
On  December  24,  1895,  it  became  necessary  to  move  these 
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timbers  in  order  to  secure  more  room  in  which  to  pile  the 
hickory  rims,  and  appellant  was  directed  by  the  foreman  to 
remove  these  pieces  of  timber,  and,  in  order  to  do  so,  it  was 
necessary  for  him  to  go  for  a  distance  of  six  or  eight  feet  be- 
tween two  columns  of  the  wheel  rims  which  had  been  piled 
in  the  shed  as  heretofore  stated.  These  rims  on  the  east  side 
of  the  shed,  or  building,  extended  out  beyond  the  arms  or 
strips  which  had  been  placed  there  to  support  them,  and  aside 
from  these  arms  there  was  nothing  else  to  support  the  rims 
or  prevent  them  from  falling,  which  fact  was  known  to  said 
foreman,  but  not  known  to  appellant.  While  the  latter  was 
engaged  in  removing  the  timbers  in  question,  the  foreman 
stood  at  the  opening  of  the  stall,  and  supported  the  projecting 
rims  until  appellant  had  removed  all  of  the  timber  except 
one  or  two  pieces,  and  it  is  then  alleged  that  while  the  latter 
was  bending  over,  with  his  back  towards  the  pile  of  rims,  the 
foreman  negligently  released  and  abandoned  his  said  sup- 
port, and,  by  reason  thereof  and  without  any  fault  or  negli* 
gence  on  the  part  of  the  appellant,  a  large  number  of  the 
rims  fell  on  appellant's  back  and  injured  him,  as  alleged. 

The  second  paragraph  is  substantially  the  same  as  the 
first,  except  there  is  an  attempt  made  to  base  it  on  the  second 
subdivision  of  section  1  of  an  act  of  the  legislature  regu- 
lating the  liability  of  railroads  and  other  corporations,  ap- 
proved March  4,  1893.  Acts  of  1893,  p.  294.  Neither  of 
these  paragraphs  was  demurred  to  in  the  lower  court,  and 
while  we  do  not  and  need  not  pass  upon  their  sufficiency  to 
constitute  a  cause  of  action,  that,  at  least,  may  be  said  to  be 
questionable. 

Both  paragraphs  of  the  complaint  apparently  proceed 
upon  the  theory  that  the  accident  in  question  was  due  to  the 
alleged  negligence  of  appellee's  foreman  in  releasing  his 
hold  upon  the  wheel  rims,  by  reason  of  which  they  fell  upon 
appellant.  The  facts  material  to  the  question  herein  in- 
volved, as  disclosed  by  the  answers  returned  by  the  jury  to 
the  interrogatories,  in  substance,  are  as  follows:     Appellee  is 
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a  corporation  engaged  in  the  business  of  manufacturing  parts 
of  buggy  and  wagon  wheels.  Appellant  had  been  in  its 
employ  as  a  common  laborer  doing  various  kinds  of  work,  for 
about  seven  years  prior  to  the  accident.  About  eighteen 
months  before  he  was  injured  he  was  transferred  to  the  saw- 
room  of  appellee's  factory,  and  there  was  engaged  in  assort- 
ing and  grading  strips  for  wheel  rims,  lind  this,  in  the  main, 
was  the  only  kind  of  work  which  he  performed;  but,  under 
his  employment,  he  was  liable  to  be  assigned  to  any  common 
labor  necessary  to  be  done  about  the  factory.  The  wheel 
rims  were  sawed  from  green  hickory  lumber,  and  were  about 
one  and  one-half  by  one  and  three-eighths  inches  square,  and 
from  six  to  seven  feet  long,  and  these  rims  were  ricked  in 
stalls,  being  kept  separate  by  projecting  arms  and  pieces  of 
timber  dividing  the  space  along  the  building  into  stalls  which 
were  about  four  or  five  feet  wide.  The  pieces  of  lumber  di- 
viding the  stalls  were  six  feet  above  the  ground  and  projected 
from  the  wall  about  four  feet.  The  wheel  rims  were  ordi- 
narily removed  from  the  stalls  where  the  graders  placed 
them  within  a  few  days.  Some  time  before  the  accident  sev- 
eral pieces  of  pine  lumber,  about  five  by  six  inches  in  size 
and  six  feet  long  were  placed  against  the  rims  which  had 
been  previously  piled,  and  during  the  day  of  the  accident 
these  pieces  of  pine  lumber  were  covered  over  with  o^her 
rims.  One  Bosler  was  the  general  manager  of  appellee's 
factory,  and  was  usually  present  superintending  the  work. 
Under  Bosler  there  were  some  eight  foremen  in  charge  of 
different  parts  of  the  work  being  done  in  the  factory.  A 
Mr.  Saulsbury  was  one  of  these  foremen,  and  he  was  in 
charge  of  the  saw-room  where  appellant  worked,  and  su- 
perintended the  work  in  the  saw-room  and  in  the  yard  ad- 
joining thereto.  Saulsbury  had  authority  to  employ  and 
discharge  employes  under  him,  and  he  was  usually  in  the 
saw-room  and  about  the  premises  in  the  yard  near  thereto 
several  times  during  a  day.  Generally  about  seven  men 
were  employed  in   the  saw-room, — two  or  three  operated 
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the  saws,  and  one  was  engaged  in  bringing  material  from  the 
yards  to  the  saws^  and  two  or  three  were  engaged  in  assorting 
and  grading  the  rims  after  they  were  sawed.  One  of  the 
seven  men  working  along  with  appellant  in  the  saw-room 
was  named  Huey,  and  he  worked  as  a  grader  and  assorter  of 
the  strips  and  rims  and  in  addition  to  this  work  it  was  also 
his  duty  to  file  the  saws,  and  he  had  been  so  engaged  about 
two  months  prior  to  the  accident.  Huey,  in  like  manner  as 
his  associates,  received  instructions  in  regard  to  his  work  from 
Saulsbury  the  foreman,  and  he  had  no  authority  either  to 
employ  or  discharge  any  of  the  men  working 'with  him, 
and  had  no  authority  permanently  to  transfer  employes  from 
one  kind  of  work  to  another.  In  the  absence  temporarily 
of  the  foreman  from  the  saw-room,  Huey,  under  instruc- 
tions given  him  by  the  said  foreman,  was  authorized  to 
give  directions  in  regard  to  bringing  material  from  the  saw- 
room,  and  to  direct  the  men  employed  with  him  in  the 
room  in  respect  to  the  details  of  the  work  being  done  dur- 
ing the  time  that  Saulsbury,  the  foreman,  was  temporarily 
absent  in  other  parts  of  the  premises,  and  the  foreman  had 
directed  the  men  to  receive  instructions  from  Huev  in  hia 
absence;  but  no  one  having  any  connection  with  appellee, 
except  Saulsbury,  had  given  Iluey  any  authority.  At  the 
time  appellant  was  transferred  to  work  in  the  saw-room, 
Saulsbury  informed  him  that  he  would  be  under  the  su- 
pervision of  Huey  and  that  he  should  obey  the  instruc- 
tions of  the  latter  in  matters  pertaining  to  his  work  in  the 
saw-room.  On  the  morning  of  the  accident,  Huey  told  ap- 
pellant that  it  would  be  necessary  to  remove  the  pieces  of 
pine  lumber  in  question  from  where  thev  had  been  previous- 
ly  placed,  as  one  of  the  carpenters  requi^  their  use.  and  he 
then  directed  appellant,  who  at  the  time  was  engaged  in 
assorting  strips  in  the  saw-room,  to  go  to  the  north  side  of 
said  room  and  remove  the  pieces  of  pine  lumber,  and  in 
giving  this  direction,  or  order,  Huey  was  acting  under  the 
authority  given  him,  as  before  stated,  by  Saulsbury  the  fore- 
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man,  but  the  latter  was  not  present  when  this  direction  was 
given  by  Huey  to  appellant.  The  work  of  moving  this  pine 
lumber  was  not  a  proper  part  of  the  work  of  the  graders  or 
sorters,  and  Huey  ought  to  have  called  upon  Saulsbury,  the 
foreman,  to  send  other  men  to  do  such  work.  Appellant 
at  first  refused  to  do  this  work,  but  Huey  threatened  to  report 
him  to  the  office  unless  he  did.  Huey  and  appellant  then 
went  to  work  together  to  remove  the  pine  pieces.  Huey 
partly  uncovered  these  pieces  by  removing  a  part  of  the  rims 
which  were  on  top  of  them,  but  did  not  remove  all  of  them 
before  appellant  went  into  the  stall.  When  appellant  went 
into  the  stall  to  remove  the  pine  lumber,  Huey  told  him  that 
he  would  stand  at  the  mouth  of  the  stall  and  hold  the  slats 
or  rims  so  as  to  prevent  them  from  falling,  and  appellant  re- 
lied upon  what  Huey  said  in  this  respect.  Huey  stood  at 
the  mouth  of  the  stalls,  holding  the  slats  or  rims,  when  ap- 
pellant entered  the  stall,  and  continued  to  stand  there  until 
the  latter  had  removed  and  deposited  in  the  yard  five  or  more 
of  the  pine  pieces,  and  had  returned  to  the  stall.  After  ap- 
pellant's return  to  the  stall,  he  took  hold  of  a  piece  of  pine 
lumber  and  was  trying  to  move  it,  and,  while  so  doing, 
Huey,  without  notifying  appellant  of  his  intentions,  released 
his  hold  upon  the  rims  and  went  out  of  the  building  into  the 
yard,  leaving  the  rims  unsupported,  by  reason  of  which  they 
fell  upon  appellant  while  he  was  in  the  act  of  removing  the 
pieces  of  pine  lumber,  and  caused  the  severe  injury  of  which 
he  complains. 

Appellant  at  the  time  of  the  accident,  as  the  jury  find, 
was  acting  as  a  reasonably  prudent  man,  but  Huey  was  not 
so  acting.  No  officer,  agent,  or  employe  of  the  appellee, 
and  no  one,  except  Huey,  had  anything  to  do  with  the  ac- 
cident to  appellant;  and  the  jury  further  find  that  the  place 
where  appellant  was  at  work  when  the  accident  occurred 
was  not  a  dangerous  one  in  which  to  do  work  if  Huey  had 
continued  to  hold  the  rims  or  slats  as  he  was  doing. 

Under  the  averments  of  the  complaint,  the  foreman  or 
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agent  of  appellee  therein  mentioned,  to  whom  the  negligence 
causing  the  accident  to  appellant  was  imputed,  is  alleged  to 
have  been  invested  with  the  powers  or  duties  of  a  vice  princi- 
pal in  the  department  over  which  he  exercised  superintend- 
ence. He  had,  it  is  alleged  in  the  complaint,  authority  to 
employ  and  discharge  the  men  who  were  under  him  as  em* 
ployes  of  appellee.  The  facts  disclosed  by  the  answers  to  the 
interrogatories  present  a  case  materially  different  from  the 
one  set  forth  in  the  complaint.  Huey,  to  whom  the  negli- 
gence, under  the  facts  disclosed  by  the  interrogatories,  is 
imputed,  is  expressly  shown  by  the  facts  not  to  have  had  any 
such  power  which  authorized  him  to  employ  or  dischai^  any 
of  appellee's  employes.  If  it  can  be  said  that  he  occupied 
a  position  higher  than  that  of  a  fellow  servant,  it  was  because 
the  foreman,  Saulsbury,  would  leave  him  in  charge  of  the 
work  in  which  he  and  his  associates  were  engaged  when  he, 
tlie  foreman,  was  temporarily  absent  in  other  parts  of  the 
premises. 

Reduced  to  a  simple  question,  the  facts  show  that  Huey 
was  the  sole  cause  of  the  accident  by  which  appellant  was  in- 
jured. Or,  in  other  words,  the  negligence  of  appellee,  if 
any,  consisted  alone  in  the  act  of  Huey  releasing  his  hold  up- 
on the  rims,  imder  the  circumstances,  as  he  did,  at  the  time 
appellant  was  engaged  in  removing  the  pieces  of  pine  lumber. 
Neither  the  facts  alleged  in  the  complaint  nor  those  revealed 
by  the  special  findings  of  the  jury  go  to  show  that  the  place 
where  appellant  was  at  work,  at  the  time  he  sustained  hi** 
injury,  was  unsafe  or  dangerous,  and  the  jury  expressly  find 
that  it  was  not,  except  as  it  may  have  been  rendered  danger- 
ous from  the  fact  alone  that  Huey  withdrew  the  support 
he  was  giving  to  the  rick  of  rims  by  means  of  holding  his 
hands  against  the  same.  That  appellee  did  not  owe  to  ap- 
pellant, as  its  employe,  under  the  circumstances,  the  lesral 
duty  to  support  the  rims  in  question  by  the  hands  of  some  one 
of  its  agents  or  representatives  in  the  manner  as  Huey  was 
doing  just  previous  to  the  accident,  is  certainly  evident.     If 
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it  could  be  said  to  be  charged  with  that  duty,  then  every  cor- 
poration engaged  in  the  same  line  of  business  as  it  was,  would 
in  legal  contemplation,  be  required  to  be  present  at  all  times 
and  places  at  its  factory  when  lumber,  timber,  or  iron,  or 
other  heavy  material  of  like  character  was  being  handled  or 
moved  by  some  of  its  employes,  and  by  the  hands  of  such 
agent  or  representatives  prevent  such  iron,  timber,  or  lumber, 
or  other  material  connected  therewith  from  slipping  and  fall- 
ing upon  said  employes  and  thereby  injuring  them.  Huey, 
in  lending  the  support  which  he  did  to  the  pile  of  rims  in 
question  at  the  time  he  and  appellant  were  engaged  in  re- 
moving the  pine  lumber,  in  no  sense  can  be  said  to  have  been 
a  representative  of  the  appellee  entrusted  with  the  duty  of 
seeing  that  the  place  where  appellant  was  working  at  the 
time  of  the  accident  was  safe.  He  and  appellant  were  asso- 
ciated together  as  employes  engaged  in  the  same  common 
service, — that  of  assorting  and  grading  the  strips  or  rims  after 
they  were  sawed,  and  he  was  nothing  more  or  less  than  one 
of  appellant's  fellow  servants.  Certainly,  in  the  assistance 
which  he  lent  to  appellant  while  the  latter  was  removing  the 
pine  lumber  by  supporting  the  pile  of  wheel  rims  with  which 
the  lumber  was  connected,  he  was  acting  solely  as  fellow  ser- 
vant, and  not  as  a  representative  of  appellant's  master.  If 
it  could  be  said,  upon  any  view  of  the  case,  under  the  cir- 
cumstances, that  he  was  of  a  higher  rank  than  appellant, 
still  it  must  be  true  that  his  act,  to  which  appellant  attributes 
his  injuries,  was  that  of  a  fellow  servant.  For  it  is  true  that 
even  an  agent  or  representative  of  a  high  rank  may  at  the 
time  an  act  is  done  be  a  fellow  servant  of  an  employe  who 
occupies  a  subordinate  position.  Indiana  Car  Co.  v.  Parker^ 
100  Ind.  181;  Taylor  v.  Evansville^  etCy  R.  Co.^  121  Ind. 
124,  6  L,  R.  A.  584. 

The  facts  returned  by  the  jury  clearly  show  that  the  act 
or  omission  of  Huey,  resulting  in  the  injury  to  appellant, 
did  not  involve  a  duty  which  the  master  owes  to  his  servant. 
The  negligence,  if  any,  is  shown  to  have  been  that  solely  of 
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a  fellow  servant,  and  the  rule  of  the  common  law  must  con- 
trol, and  precludes  a  recovery.  Appellant,  therefore,  was 
not  entitled  to  be  awarded  a  judgment  upon  the  general  ver- 
dict. The  following  decisions  fully  support  this  conclusion: 
Drinkout  v.  Eagle  Machine  WorkSy  90  Ind.  423;  Indiana 
Car  Co.  V.  Parker,  supra;  New  Pittsburgh,  etc.,  Co.  v. 
Peterson,  136  Ind.  398;  Justice  v.  Pennsylvania  Co.,  130 
Ind.  821;  Robertson  v.  Chicago,  etc.,  R.  Co.,  146  Ind.  486, 
and  cases  there  cited;  Peirce,  Rec.  v.  Oliver,  18  Ind.  App. 
87;  Salem,  etc.,  Co.  v.  Chastain,  9  Ind.  App.  453. 

The  facts  revealed  by  the  answers  to  the  interrogatories, 
when  stripped  of  conclusions  and  assumptions,  as  they  must 
be,  clearly  show  also  that  appellant  is  not  entitled  to  recover 
under  subdivsion  2  of  section  1  of  the  Employers'  Liability 
Act  of  1893,  section  7083  Bums  1894,  section  5206s 
Homer  1897.  That  part  of  section  1  of  the  act  necessary  to 
the  consideration  of  the  question,  as  here  involved,  provides 
that,  "Every  railroad  or  other  corporation,  except  munic- 
ipal, operating  in  this  State,  shall  be  liable  in  damages 
for  personal  injury  suffered  by  any  employe  while  in  its  serv- 
ice, the  employe  so  injured  being  in  the  exercise  of  due 
care  and  diligence,  in  the  following  cases:  *  ♦  ♦  Sec- 
ond. Where  such  injury  resulted  from  the  negligence  of  any 
person  in  the  service  of  such  corporation,  to  whose  order  or 
direction  the  injured  employe  at  the  time  of  the  injury  was 
bound  to  conform,  and  did  conform." 

Counsel  for  appellant  assail  the  validity  of  this  act  so  far 
as  it  relates  to  corporations  other  than  railroads,  but  under 
its  provisions,  as  the  facts  disclose,  appellant  is  not  entitled  to 
a  recovery,  and  its  constitutional  validity  may  therefore  be 
dismissed  without  consideration.  The  facts  certainly  show 
that  Huey,  in  the  position  which  he  occupied  in  the  service  of 
appellee,  was  not  a  person,  contemplated  by  the  statute,  to 
whose  orders  appellant  was  bound  to  conform  or  yield  obedi- 
ence. He  was  but  a  fellow  servant  engaged  in  the  same 
common  labor  with  appellant,  and  in  no  manner  was  he  the 
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representative  of  the  appellee  in  giving  the  order  or  directions 
to  appellant  which  he  did.  It  is  shown  that  he  had  no  more 
authority  to  speak  or  give  directions  for  his  master  than  had 
appellant.  The  mere  fact  that  Saulsburj,  his  foreman^  may 
have  temporarily  left  him  in  charge  of  the  work  in  the  saw- 
room  did  not  invest  him  with  the  powers  of  such  foreman, 
nor  put  him  in  a  position  at  the  time  to  be  the  representative 
of  appellee  so  as  to  require  his  associates  engaged  with  l^im  in 
the  same  labor  to  conform  to  his  orders.  If  Saulsbury  the 
foreman  could  in  this  manner  without  any  authority  ex- 
pressed or  implied,  from  appellee,  delegate  the  powers  which 
he  possessed  to  Huey,  then  the  former  might  select  any  per- 
son in  his  place  or  stead  to  represent  his  master,  or  principal, 
and  thereby  render  the  latter  liable  for  the  acts  or  orders  of 
such  person.  This,  it  is  evident,  under  the  circumstances,  he 
could  not  legally  do.  It  is  a  general  rule  of  the  law  that  the 
agent  or  representative  of  another,  in  the  absence  of  au- 
thority expressed  or  implied  from  the  latter,  cannot  delegate 
his  powers  or  confer  them  upon  another.  Where  the  duties 
which  he  has  been  selected  to  discharge  require  the  exercise 
of  skill,  judgment,  or  discretion,  the  reasons  why  he  may  not 
delegate  his  power  or  authority  are  obvious.  The  trust  and 
confidence  reposed  in  him  by  his  principal  is  personal  to  him, 
and,  without  authority,  he  is  not  permitted  to  transfer  it  to 
another,  whose  ability,  judgment,  or  discretion  might  not 
be  known  to  the  principal,  or,  if  known,  the  latter  might 
not  select  him  as  his  representative  or  agent.  Story  on 
Agency,  (9th  ed.)  section  13;  Mechem  on  Agency,  sections 
185,  186.  In  fact,  the  jury  find  that  Huey  ought  to  have 
called  upon  Saulsbury,  the  foreman,  to  send  other  men  to  do 
the  work  which  appellant  was  directed  to  do  and  in  which  he 
was  engaged  at  the  time  of  the  accident. 

The  statute  in  question  certainly  intends  that  where  the 
injury  results  from  the  negligence  of  a  person  in  the  service 
of  a  corporation,  that  such  person  must  be  one  who  is  by  it 
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at  least  expressly  or  impliedly  authorized  to  give  the  order 
or  direction,  and  thereby  require  the  employe  to  obey.  If 
he  is  not,  then,  in  a  legal  sense,  the  employe  is  not  bound  to 
conform  to  his  order.  Huey,  as  we  have  seen,  is  shown  by 
the  facts  not  to  have  been  invested  with  this  power  or  au- 
thority by  appellee,  and  consequently  was  not  the  person 
whom  the  statute  contemplated  as  the  one  to  whose  orders 
appellant  was  bound  to  conform.  This  interpretation  finds 
support  in  the  general  scope  of  the  statute,  and  as  the  act  is 
in  derogation  of  the  common  law,  it  must  be  strictly  con- 
strued. But,  conceding  that  Huey  was  such  a  person  at  the 
time  he  directed  appellant  to  remove  the  pine  lumber,  the 
negligence  in  question  is  shown  not  to  have  resulted  in  any 
manner  from  the  order  which  was  given  to  appeUant,  but 
resulted  whoUy  by  reason  of  the  negligence  of  Huey  in  his 
failure  to  continue  to  support  the  rims  by  means  of  his  hands. 
This  negligence  of  Huey's,  occurring  subsequent  to  the  giv- 
ing of  the  order,  when  he  may  be  said  to  have  been  engaged 
in  assisting  appellant  to  remove  the  pine  pieces,  is  not  a  negli- 
gence for  which  appellee  is  liable  within  the  meaning  and 
inteht  of  the  second  subdivision  of  section  1.  The  following 
cases,  some  of  them  directly  and  others  by  analogy,  support 
the  construction  which  we  give  to  the  statute :  BaUimore, 
etc.j  R.  Co.  V.  Little^  149  Ind.  167;  Dixon  v.  Western  Union 
Tel  Co.,  68  Fed.  630;  City  Council  v.  Harris,  101 
Ala.  564,  14  South.  857,  22  L.  R  A.  361;  Dantder  v.  De 
Bardelebeuj  etc.^  Co,,  101  Ala.  309,  14  South.  10;  Lundberg 
V.  Shevlin-Carpenter  Co.,  68  Minn.  135,  70,  N.  W.  1078; 
O'Connor  v.  Nealj  158  Mass.  281,  26  N.  E.  857;  Howard  v. 
Bennett,  58  L.  J.  Q.  B.  129;  Wright  v.  WaUis,  3  Times 
Law.  Kep.  779;  Kellard  v.  Rooke,  57  L.  J.  Q.  B.  599;  CHbbs 
V.  Great  Western  R.  Co.,  53  L.  J.  B.  P.  &  E.  543;  Bums 
V.  Washburn,  160  Mass.  457,  36  N.  E.  199.  To  place  the 
constniction  upon  the  statute  which  counsel  for  appellant 
contend,  and  thereby  hold  appellee  liable,  under  the  cir- 
cumstances, for  the  negligence  of  Huey,  would  result  in 
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subjecting  to  liability  every  corporation  in  the  State  for 
the  injury  sustained  by  one  of  its  employes  through  the 
negligence  of  a  fellow  servant,  having  no  greater  power  or  au- 
thority than  had  the  injured  employe.  Upon  any  view  of 
the  case,  the  facts  found  by  the  jury  in  their  answer  to  the 
interrogatories,  are  wholly  incompatible  with  the  right  of 
appellant  to  a  judgment  on  the  general  verdict,  and  by  a  well 
settled  rule,  under  the  circumstances,  the  latter  must  yield 
to  the  facts  as  specially  found  by  the  jury,  and  the  trial 
court  did  not  err  in  rendering  judgment  on  appellee's  motion 
in  its  favor.     Judgment  affirmed. 

On  Petition  for  Reheabing. 

Peb  Curiam. — We  held  at  the  former  hearing  of  this 
cause  that;  under  the  facts  disclosed  by  the  special  findings 
of  the  jury  in  their  answer  to  interrogatories,  it  was  shown 
that  appellant  was  neither  entitled  to  recover  at  common 
law,  nor  under  subdivision  2  of  section  1  of  the  Employers' 
Liability  Act  of  1893.  It  was  held  that  he  could  not  recover 
under  the  provisions  of  the  latter  statute,  because  the  facts 
disclosed  that  Iluey  had  not  been  placed  in  authority  over 
him  by  appellee,  and  therefore  was  not  a  person  within  the 
meaning  of  the  law  to  whose  order  appellant,  as  an  employe 
of  the  former,  was  bound  to  conform. 

It  is  now  insisted,  under  the  petition  for  a  rehearing,  that 
by  this  latter  holding  the  court  erred.  We  have  again  care- 
fully reviewed  the  facts  as  found  by  the  jury,  and  the  au- 
thorities cited  pro  and  con  by  the  parties  to  this  appeal,  and 
are  constrained  to  abide  by  the  conclusion  reached  in  the 
original  opinion.  Appellant  certainly  could  not  maintain 
this  action,  under  the  provisions  of  the  act  in  question,  by 
simply  showing  that  at  the  time  he  sustained  the  injury  he 
was  engaged  in  removing  the  lumber  in  obedience  to  the  di- 
rections of  Tluoy,  to  whose  negligence  he  attributes  his  in- 
juries; but  he  would  at  least  be  required  to  go  further,  and 
show  that  such  negligent  party  was  a  person  in  the  service 
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of  appellee  to  whose  order  or  direction,  under  the  particular 
circumstances  of  the  case,  he,  as  an  employe  of  appellee,  was 
"bound  to  conform,  and  did  conform."  "/to  lex  scripta 
esf  The  law  is  so  written  and  means  what  it  expressly 
declares. 

It  is  clear  that  the  case,  as  presented  by  the  facts  found  by 
the  jury,  is  not  one  of  common  law  liability,  and  it  is  equally 
clear,  we  think,  that  the  facts  conclusively  show  that  it  does 
not  come  within  the  provisions  of  the  Employers'  Liability 
Act.  As  to  whether  the  negligence  imputed  to  Huey,  under 
the  particular  circumstances  in  the  case,  in  the  event  it 
further  appeared  that  he  was  either  expressly  or  impliedly 
invested  by  appellee  with  authority  over  appellant,  so  as  to 
give  orders  and  directions,  to  which  orders  and  directions  he 
was  bound  to  conform,  would  render  appellee  liable,  we  need 
not  and  do  not  decide. 

We  are  referred  by  appellant's  learned  counsel  to  the  case 
of  Wild  V.  Way  good,  1  L.  R  (1892)  Q.  B.  783;  but  the  facts 
in  that  case  are  in  no  wise  similar  to  the  facts  in  this.  There 
it  appeared  that  one  Duplea  and  the  plaintiff  were  engaged 
in  the  service  of  the  defendant  in  constructing  a  hydraulic 
lift.  Duplea  directed  the  plaintiff  to  place  a  plank  across 
the  well  of  the  lift  and  stand  on  the  plank.  With  this  order 
the  plaintiff  complied,  and,  while  standing  on  the  plank,  Du- 
plea negligently  started  the  lift,  which  negligent  act  resulted 
in  injury  to  the  plaintiff.  It  further  appeared  in  that  case  that 
Duplea  had  been  placed  by  defendant  in  authority  over  the 
plaintiff,  and  that  the  latter  was  bound  to  and  did  conform  to 
his  orders  at  the  time  of  the  injury.  The  liability  of  the  de- 
fendant in  that  case,  under  the  provisions  of  the  English 
statute,  which  are  similar  to  those  of  subdivision  2  of  section 
1,  supra,  was  sustained.  It  was  held  in  the  Wild  case  that, 
in  order  to  establish  a  liability  against  the  master  under  the 
statute,  the  injured  servant,  among  other  things,  must  show 
that  the  injury  complained  of  was  the  result  of  the  negli- 
gence of  a  person  in  the  employ  of  the  common  master  to 


MAY   TERM,   1899— Vol.   152.  693 

Lewis  V.  Albertson. 

whose  orders  the  servant,  at  the  time  he  sustained  the  injury, 
was  bound  to  conform  and  did  conform,  and  that  the  injury 
must  be  the  result  of  the  negligence  of  the  person  giving  the 
order  and  of  the  injured  servant  conforming  thereto. 

The  unfavorable  feature  which  confronts  appellant,  under 
the  facts  in  this  case,  is  that  when  they  are  considered  and 
applied  in  reference  to  the  plain  wording  and  meaning  of  the 
statute,  they  destroy  the  very  foundation  upon  which  he 
seeks  to  construct  his  cause  of  action,  and  necessarily  defeat 
a  recovery.  They  clearly  show  that  Huey  had  not  been 
placed,  either  expressly  or  impliedly,  by  appellee  in  a  posi- 
tion of  authority  over  appellant  at  the  time  of  the  accident, 
and  hence  he  was  not  a  person,  in  any  sense  within  the  con- 
templation of  the  statute,  to  whose  orders  the  latter  was  re- 
quired to  yield  obedience.  It  is  true  that  the  jury,  in  answer 
to  an  interrogatory,  find  that  appellant  was  bound  to  conform 
to  the  orders  of  Huey.  This,  however,  was  but  a  mere  oon- 
dusion  upon  the  part  of  the  jury,  and  can  not  be  accepted  r^ 
a  finding  of  a  fact.  As  a  general  rule,  a  party  seeking  to 
enforce  a  right  or  remedy  provided  by  statute,  in  order  to  pre- 
vail, must  bring  himself,  substantially  at  least,  within  its  pro- 
visions. Harrison  v.  Stanton,  146  Ind.  366,  and  authorities 
there  cited. 

The  petition  for  rehearing  is  overruled. 


Lewis  v,  Albertson  et  al. 

[No.  18,211.     Filed  January  14,  1898.]  {JJ  JSl 


Appeal  and  Ekrok.— Assignment  of  Error.— Failure  to  Discuss.—    Jg  ^ 
The  failure  of  appellant  to  discuss  an  assignment  of  error  amounts 
to  a  waiver  of  the  error  thus  assigned,    pp.  69j^,  695. 

Appellate  Court. — Jurisdiction.— Constitutional  Law. — Appeal  and 
Error. — Although  the  condition  of  the  record  and  the  assignment 
of  error  are  such  as  to  present  the  question  of  the  constitutionality 
of  a  statute,  if  the  brief  of  the  party  is  such  as  not  to  present  it  the 
question  is  not  duly  presented  within  the  meaning  of  section  1336 
Bums  1894,  providing  that  **the  Apnellate  Court  shall  not  have 
jurisdiction  of  any  case  where  the  constitutionality  of  a  statute, 
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federal  or  state,  is  in  question,  and  such  question  is  duly  presented.*' 
p,  695, 
Appellate  Court, — Jurisdiction, — Transfer  of  Cause  from  Supreme 
to  Appellate  Court. — Where  by  reason  of  the  failure  of  appellant 
to  discuss  in  his  brief  an  assignment  of  error  involving  the  constitu- 
tionality of  a  statute  such  question  is  waived  and  the  case  thereby 
comes  within  the  jurisdiction  of  the  Appellate  Court,  the  cause  will 
be  transferred  to  the  Appellate  Court  with  the  assignment  of  error 
waived  as  completely  as  if  the  assignment  was  not  in  the  transcript 
at  all.    p,  696, 

From  the  Lawrence  Circuit , Court  Transferred  to  Ap- 
pellate Court. 

Alexander  &  Willardj  for  appellant. 

Elliott  &  Elliott  and  Brooks  &  BrookSy  for  appellees. 

McCabe^  J. — The  appellees  sued  the  appellant  to  fore- 
close a  lien  on  a  certain  lot  owned  by  appellant  in  the  city 
of  Bedford,  in  Lawrence  county,  for  a  street  improvement 
made  by  appellees  as  contractors  with  the  city  authorities, 
for  $299.46,  under  the  provisions  of  the  act  approved  March 
8,  1889.  An  answer  of  eleven  paragraphs  was  filed,  upon 
some  of  which  issues  were  joined,  a  trial  of  which  resulted  in 
a  judgment  and  decree  for  the  amount  claimed  and  foreclos- 
ing a  lien. 

Among  the  paragraphs  of  answer  was  the  fifth,  setting  up 
that  the  resolution  of  the  council  declaring  the  necessity  for 
the  improvement  and  the  contract  made  by  the  city  author- 
ities with  the  appellees  for  the  same,  were  all  void  because 
the  act  of  the  legislature  legalizing  the  acts  leading  to  the 
incorporation  of  the  city  of  Bedford  was  unconstitutional 
and  void.  The  circuit  court,  among  many  other  rulings, 
sustained  a  demurrer  to  said  fifth  paragraph  of  answer,  and 
that  ruling,  among  many  others,  is  assigned  on  this  appeal 
as  error.  But  the  appellant's  brief  in  no  way  alludes  to  or 
discusses  the  question  as  to  the  sufficiency  of  that  paragraph 
of  the  answer.  The  question  presented  to  the  circuit  court 
by  the  demurrer  to  the  said  fifth  paragraph  of  answer,  was  the 
constitutionality  of  the  statute  mentioned  in  said  answer. 
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But  the  failure  to  discuss  in  appellant's  brief  the  question 
raised  by  the  assignment  of  error  upon  the  ruling  on  that 
paragraph,  is  a  waiver  of  the  error  thus  assigned,  as  has  been 
decided  by  this  court  so  often  that  it  is  deemed  unnecessary 
to  cite  the  cases  so  holding. 

With  that  question  eliminated,  the  case  is  one  simply  for 
the  foreclosure  of  a  statutory  lien  where  the  amount  in  con- 
troversy does  not  exceed  $3,500.  Such  a  case  falls  within 
the  jurisdiction  of  the  Appellate  Court  Acts  1893,  p.  356, 
section  1337  Burns  1894. 

Acts  1893,  p.  39,  section  1336  Bums  1894,  provides  that: 
"The  Appellate  Court  shall  not  have  jurisdiction  of  any  case 
where  the  constitutionality  of  a  statute,  federal  or  state,  * 
*     *     is  in  question  and  such  question  is  duly  presented." 

It  has  been  held  by  this  court,  substantially,  that  though 
the  condition  of  the  record  and  the  assignment  of  error  are 
such  as  to  admit  such  a  question,  yet  if  the  brief  of  the  party 
is  such  as  not  to  present  it,  the  question  is  not  duly  presented 
within  the  meaning  of  the  provision  we  have  quoted.  Bet^ 
souy  Adm.  V.  Christiariy  129  Ind.  535,  537;  Dowell  v.  Tal- 
bot Paving  Co,,  138  Ind.  675,  686;  In  re  Pittsburghy  etc.y  B. 
Co.y  147  Ind.  697,  and  authorities  there  cited. 

It  would  be  quite  unreasonable  to  say  that  a  question  in- 
volved in  an  assignment  of  error,  having  been  waived  by  the 
appellant  in  failing  to  notice  or  discuss  the  same  in  his  brief, 
is  duly  presented.  We  do  not  mean  to  say  that  such  waiver 
might  not  be  obviated  by  afterwards  filing  a  brief  discussing 
the  question,  before  the  case  is  taken  up  for  consideration* 
That  question  not  being  before  us,  we  do  not  decide  it.  But 
we  do  decide  that  this  case  must  be  transferred  to  the  Ap- 
pellate Court,  with  the  assignment  of  error  on  the  ruUng-on 
the  demurrer  to  the  fifth  paragraph  of  answer  waived  as  com- 
pletely as  if  that  assignment  of  en'or  was  not  on  the  tran- 
script at  all.    In  that  case  it  would  be  too  late  to  make  it. 

The  case  is  accordingly  transferred  to*  thei  Appellate 
Court. 
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Smith  et  al.  v.  Board  of  Commissioners  op 

Huntington  County. 

[No.  18.628.    Filed  Nov.  1,  1898.    Rehearing  denied  AprU  5,  1809.] 

From  the  Hmitington  Circuit  Court.    Affirmed. 

B,  M.  Cobb,  for  appellants. 

O.  M.  Whitdock  and  S,  E.  Cook^  for  appellee. 

Jordan,  J. — ^This  is  an  appeal  from  the  judgment  of  the  Hunt- 
ington Circuit  Court,  in  a  proceeding  instituted  by  the  appellee  to 
obtain  an  additional  assessment  to  meet  a  deficit  In  the  cost 
arising  out  of  the  improvement  of  a  certain  highway,  under  sec- 
tions 5091,  5092  R.  S.  1881,  sections  5091,  5092  Horner  1897. 

There  was  a  remoDstrance  fiied  by  appellants,  a  trial  by  the 
court,  and  a  special  finding  of  facts  and  conclusions  of  law  there- 
on in  favor  of  appellee,  and  judgment  was  rendered  accordingly. 

The  same  questions  are  involved  in  this  case  and  are  presented 
in  like  manner  as  in  the  appeal  of  Kline  v.  Board,  etc.,  ante,  321, 
and  upon  the  authority  of  the  decision  in  that  cause,  the  judgment 
below  must  be  and  is  afiirmed. 


Louisville,  New  Albany  &  Chicago  Railway  Com- 
pany V.  Domke. 

[No.  17,609.    Filed  June  28,  1898.    Rehearing  denied  Oct.  14,  1898,] 

From  the  Cass  Circuit  Court.    Affirmed, 

E.  C,  Field,  O.  W,  Kretzinger,  John  McHugh  and  McConneU  A 
Jenkines,  for  appellant. 

W.  R,  Coffroth,  Nelson  cfe  Myers  and  Davidson  <fe  Storms,  for  ap- 
pellee. 

McCabe,  J. — ^The  appellee  sued  the  appellant  to  recover  dam- 
ages on  account  of  a  personal  injury  received  by  him  through 
the  alleged  negligence  of  the  appellant.  A  trial  of  the  issues 
formed  resulted  in  a  special  verdict,  upon  which  the  trial  court 
rendered  judgment  for  the  damages  assessed  conditionally  by  the 
jury,  the  court  having  previously  overruled  appellant's  motion 
for  a  new  trial. 

Both  the  several  paragraphs  of  the  complaint,  as  well  as  the 
facts  found  in  the  special  verdict  show  that  the  plaintiff's  In- 
jury was  received  in  and  caused  by  the  same  collision  which 
caused  the  death  of  plaintiff's  decedent  in  the  case  of  Louis- 
ville^ etc,  R.  Co,  V.  Heck,  151  Ind.  292,  and  that  appellee  here,  as  the 
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decedent  there,  had  nothing  to  do  with  the  running  or  manage- 
ment of  the  work  train,  he  being  a  bridge  carpenter  on  the  work 
train. 

The  assignment  of  errors  in  this  case  presents  for  decision  the 
same  questions,  and  none  other,  than  were  decided  by  this  court 
in  the  last  case  referred  to,  with  the  exception  that  the  special 
Terdict  in  this  case  does  not  show,  as  It  did  in  that,  that  the  extra 
freight  train  had  some  verbal  notice  before  it  started  out  that 
the  work  train  was  out.  But  that  can  make  no  difference 
in  the  decision,  of  the  questions  of  law  involved,  as  that  cir- 
cumstance, if  it  has  any  effect,  makes  this  case  weaker  for  the 
appellant  than  the  other  case.  On  the  authority  of  that  case 
the  Judgment  In  this  must  be  and  is  affirmed. 


Hay  V,  Mabsh  et  al. 

[No.  18,689.   Filed  Nov.  29,  1898.   Rehearing  denied  June  28.  1899.] 

From  the  Clark  Circuit  Court.     Afflrmed. 

H,  A.  Burtt,  J.  E.  Taggart,  H,  M.  Bowling  and  Elliott  <fc  Elliott, 
for  appellant. 

W.  H.  Wataon^  J.  W,  Fortune  and  L.  A.  Douglass^  for  appellees. 

Haoknet,  J. — ^Tfais  case,  in  its  essential  features,  is  like  that  of 
Hay  Y.  Marsh,  ante,  651 .  The  evidence  upon  the  question  here  pre- 
sented Is  identical  with  that  referred  to  In  the  case  cited  and  au- 
thorizes the  conclusion  of  fraud  on  the  part  of  the  appellant  as 
the  grantee  of  the  property  conveyed. 

On  the  authority  of  that  case  the  Judgment  herein  la  afflrmed. 


The  Dbming-Colborn  Lumber  Company  et  al.  v. 
The  Union  National  Savings  and 
Loan  Association. 

[No.  17,960.    Filed  November  22,  1898.] 

From  the  Lake  Circuit  Court.    Afflrmed. 

Ihach  dt  Ihach,  for  appellants. 
Olda  iSb  Chriffln,  for  appellee. 

Howard,  J. — The  questions  for  decision  in  this  case  are  the  same 
as  in  the  case  with  the  same  title,  151,  Ind.  468.  On  the  author- 
ity of  the  latter  case  the  judgment  in  tbi^  case  is  therefore 
affirmed. 
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HUSTKD    BT    AL.    V.    ThB  NATIONAL  HOME   BUILDING 

AND  Loan  Association. 

[No.  18,560.    Filed  November  29,  1898.] 

From  the  Madison  Circuit  Court.    Affirmed. 

John  W.  Lovett,  Fred.  E.  HoUoway,  D.  W.  Wood  and  Biigot  4b 
Bagoty  for  appellants. 
A.  M.  Wagner,  James  Bingham  and  J.  R.  Long,  for  appellee. 

HowABD,  J. — This  was  an  action  brought  by  the  appellee  to 
foreclose  a  mortgage  on  real  estate.  It  was  alleged  In  the  com- 
plaint that  on  the  15th  day  of  March,  1893.  the  appellant;  Julius 
B.  Husted,  then  owner  of  the  land  in  controversy  and  Indebted 
to  appellee,  executed  the  mortgage  in  suit. 

The  appellant  George  II.  Van  Riper  receiver  of  the  Alexandria 
Lumber  Company,  filed  his  answer  and  cross-complaint,  in  which 
he  averred  that  prior  to  the  execution  of  the  mortgage,  in  the 
month  of  January,  1893,  the  appellant  Husted  contracted  with 
the  lumber  company  to  furnish  material  to  be  used  in  the  con- 
struction of  a  building  on  the  premises  described  in  the  com- 
plaint; that,  on  tlie  81st  day  of  the  same  month,  said  company 
began  furnishing  said  material,  and  continued  so  to  do  until  the 
following  July,  when  the  company  filed  notice  of  mechanic's  lien, 
to  secure  payment  for  said  material;  and  that  afterwards,  and 
before  the  expiration  of  one  year  from  the  filing  of  said  notice, 
said  lien  was  foreclosed,  all  necessary  parties  being  made  parties 
to  said  proceeulngs,  and  the  property  sold  on  decree  of  foreclos- 
ure, and  purchased  by  said  lumber  company  for  the  amount  of  its 
judgment.  The  prayer  of  the  cross-complaint  was,  that,  upon 
final  hearing,  the  court  ''declare  and  decree  the  lien  so  held  by 
this  cross-complainant  as  aforesaid,  senior  to  the  lien  of  plaintifTs 
mortgage  set  out  in  the  complaint,  and  for  all  proper  relief." 

There  is  no  controversy  as  to  the  facts  of  the  case.  The  cross- 
complainant's  mechanic's  lien  was  confessedly  prior  and  senior 
to  the  lien  of  appellee's  mortgage.  The  question  for  decision,  as 
said  by  counsel  for  appellee,  is  "as  to  the  relative  rights  of  the 
mortgagee  and  the  holder  of  the  title  or  interest  gotten  by  virtue 
of  the  foreclosure  of  a  mechanic's  lien  on  the  mortgaged  property 
in  suit,  brought  within  the  year  allowed  by  law,  but  without 
making  the  mortgagee  a  party." 


ft 
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This  exact  question  was  decided  against  the  contention  of  ap- 
I>ellant8,  in  Deming-Colbom  Lumber  Co,  v.  Union,  efc,  Assn., 
151  Ind.  468.  On  the  authority  of  the  case  cited,  the  judgment  in 
this  case  is  therefore  affirmed. 


Thb  State,  ex  rbl.  McMullen,  v.  Habris.         ng-iwi 

IBS    4fisl 

[No.  18,521.    Filed  December  16,  1896.]  m  ml 

From  the  Ohio  Circuit  CJourt.    Affirmed,  ' 

Harry  R,  McMullen,  Rodman  L,  Davis,  John  B.  Coles  and  George    ^»7i  C3i| 
B.  Hall,  for  appellant. 
Joshua  M,  Spencer,  O,  M.  Roberts,  and  C.  W,  Stapp,  for  appellee. 

Jordan,  J. — This  action  was  instituted  by  the  State  upon  in- 
formation filed  on  the  relation  of  Harry  R.  McMullen,  prosecut- 
ing attorney  for  the  seventh  judicial  circuit,  of  which  the  county 
of  Ohio  forms  a  part,  for  the  purpose  of  ousting  the  appellee 
from  the  office  of  treasurer  of  that  county.  A  demurrer  was 
sustained  to  the  information  for  insufficiency  of  facts,  and  the 
court  gave  judgment  in  favor  of  appellee,  from  which  the  State 
appeals  and  assigns  that  the  court  below  erred  in  sustaining  the 
demurrer  to  the  information. 

The  question  sought  to  be  presented  involves  the  validity  of  the 
act  of  the  legislature  approved  March  2,  1897,  which  fixes  the 
beginning  of  the  terms  of  county  treasurers  in  each  county  in 
this  State.  Acts  1897,  p.  288.  The  facts  in  this  case  appear  to 
be  as  follows:  Appellee,  Harris,  was  elected  treasurer  of  Ohio 
county  at  the  general  election  of  1894,  for  a  term  of  two  years 
ending  August  10,  1897,  and  was  serving  his  first  term  under  said 
election.  At  the  November  election  in  1896,  one  William  H.  El- 
liott was  elected  his  successor  and  on  the  10th  day  of  August, 
1897,  he  duly  qualified,  as  provided  by  law,  and,  on  the  day  fol- 
lowing, deman4ed  the  office  of  appellee,  which  the  latter  refused 
to  surrender  on  the  ground  that  the  former's  term  did  not  begin 
until  January  1,  1898,  as  provided  by  the  statute  in  question. 
The  constitutional  validity  of  the  act  of  1897  and  the  right  of 
appellee  to  hold  over,  under  the  provisions  of  the  Constitution, 
until  January  1,  1808,  was  sustained  by  the  lower  court  in  its 
ruling  on  the  demurrer,  and  under  the  authority  of  the  decision 
of  this  court  in  the  appeal  of  Scott  v.  State,  ex  rel,,  151  Ind.  556, 
this  holding  is  correct  and  the  judgment  must  be  affirmed.  Judg- 
ment affirmed. 


7<»0  SUPREME  COURT  OF  INDIANA, 


Myers  v.  CuUiun. 


Myers  et  al.  v.  Cullum. 

[No.  18,489.    Filed  Nov.  22,  1898.    Rehearing  denied  Feb.  21,  1899.] 

From  the  Carroll  Circuit  Court.    Afflrmed. 

L.  D.  Boyd,  J.  C.  Moore  and  O.  H.  Carson,  for  appellants. 
W.  C,  Smith  and  O,  W.  JtUien,  for  appellee. 

Monks,  J. — Appellee  brought  this  action  to  reoover  the  pos- 
session of  100  acres  of  real  estate  in  Carroll  county,  and  for 
damages,  and  recovered  Judgment  for  possession.  It  appears 
from  the  record  that  William  Cullum  and  Annie  Cullum,  his 
wife,  the  parents  of  appellee  and  the  grandparents  of  the  ap- 
pellant Alvin  W.  Cullum,  executed  a  deed  conveying  the  100  acres 
of  real  estate  in  controversy  to  said  Alvin  W.  Cullum.  the  son  of 
appellee,  with  the  following  provision  immediately  following 
the  description  of  the  real  estate  In  said  deed:  'This  deed  being 
made  to  Alvin  W.  Cullum,  son  of  Robert  W.  Cullum,  the  said 
Robert  W.  Cullum  is  to  have  his  support  off  of  said  described 
land  during  his  natural  life."  The  contention  in  this  cause  Is  as 
to  the  proper  construction  of  said  clause  in  the  deed.  If  said 
deed  conveyed  to  appellee  a  life  estate  the  judgment  of  the  court 
below  ought  to  be  afflrme'd,  otherwise  It  is  to  be  reversed. 

In  Stout  V.  Dunning,  72  Ind.  343,  the  following  provision  was 
contained  in  a  deed  immediately  following  the  description  of  the 
real  estate:  "A  condition  in  the  foregoing  conveyance  is  that  the 
said  James  B.  Stout  is  to  have  the  privilege  of  a  support  off  of 
said  lands  during  his  lifetime  without  encumbrance."  And  this 
court  held  that  said  deed  conveyed  to  said  Stout  a  life  estate  in 
said  lands.  The  court  said:  **He  could  not  have  his  support  off 
the  land  without  the  use  and  occupation  of  it.  The  right  to 
such  support  from  the  land  involves  the  use  and  occupation,  as, 
without  the  use  and  occupation,  he  could  not  derive  his  support 
from  it.  And  it  seems  to  us  that  a  life  estate  was  as  effectually 
conveyed  to  him  as  if  the  deed  had  provided  that  he  should  have 
the  use  and  occupation,  or  the  rents  and  profits,  of  the  land  for 
Ufe." 

The  provision  in  the  deed  in  this  case  is  substantially  the  same 
as  that  in  the  case  of  Stout  v.  Dunning,  supra,  which  case  was 
dted  with  approval  in  Willianis  \  Owens,  116  Ind.  70,  72.  The 
use  of  the  closing  words  "without  encumbrance'*  in  that  case 
added  nothing  to  the  remainder  of  the  clause.  If  said  words 
had  not  been  used  the  privilege  of  Stout  to  support  off  of  said 
lands  would  have  been  the  same,  that  is,  not  to  be  encumbered  or 
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state,  ex  rel.  ^  v.  Luse. 


impeded.  The  decision  in  that  case  did  not  depend  upon  said 
words,  but  upon  the  fact,  as  stated  by  the  court  that  "the  right 
to  such  support  from  the  land  involves  the  use  and  occupation, 
as  without  the  use  and  occupation  he  could  not  derive  a  support 
from  it." 

This  case  is  ruled  by  said  case  of  Stout  v.  Dunning,  supra,  and 
said  deed  therefore  conveyed  a  life  estate  In  the  land  in  contro- 
versy to  appellee. 

The  Judgment  is  therefore  affirmed. 


State,  ex  rel.  Luse,  v.  Lxtse. 

[No.  18.567.    Filed  April  19, 1889.) 

From  the  Carroll  Circuit  Court.    Affirmed. 
W,  J,  OricUey,  for  appellant. 
Million  <St  Palmer,  for  appellee. 

Monks,  C.  J. — The  only  reason  urged  for  a  reversal  of  this 
cause  by  appellant  Is  that  the  finding  of  the  court  was  contrary 
to  the  evidence.  The  correctness  of  this  contention  cannot  be 
determined  if  the  evidence  Is  not  in  the  record.  The  bill  of  ex- 
ceptions does  not  contain  the  evidence,  but  refers  to  the  same  as 
"tiled  herewith."  It  is  settled  that  under  such  conditiona  the 
evidence  is  not  in  the  record.  Elliott's  App.  Proc.,  sections  821, 
822;  City  of  Alexandria  v.  Cutler,  189  Ind.  668»  and  cases  cited; 
Garrett  v.  State,  149  Ind.  264,  265. 

Judgment  affirmed. 


Markley  V.  Studabaker  ET  AL. 

[Xo.  18,533.    Filed  Nov.  22,  1898.    Rehearing  denied  Jan.  12,  1899.] 

From  the  Wells  Circuit  Court.    Affirmed, 

Levi  Mock,  John  Mock  and  Oeorge  Mock,  for  appellant. 

J.  S.  Dailey,  A.  Simmons  and  F.  C.  Dailey,  for  appellees. 

Jordan,  J. — This  is  an  action  to  enjoin  the  collection  of  an. 
assessment  of  taxes  for  the  construction  of  a  public  ditch. 

The  same  ditch  proceedings  and  the  same  questions  are  in- 
volved as  were  in  Studabaker  v.  Studabaker,  ante,  89,  and  upon 
the  authority  of  that  decision  the  Judgment  below  ought  to  be 
affirmed.    Judgment  affirmed. 


70-2  SUPREME  COURT  OF  INDIANA, 


No.  2  Indiana,  etc.,  Assn.  v.  Condon. 


No.  2  Indiana  Mutual  Building  and  Loan  Asso- 
ciation V.  Condon  et  al. 

[No.  18,428.    Filed  February  22,  18»9.] 

From  the  Fulton  Circuit  Court.    Reversed. 

McBride  <&  Denny  and  Essick  &  Metzler,  for  appellant. 

Holman  <&  Stephenson,  for  appellees. 

Monks,  J. — The  questions  in  this  case  are  the  same  as  those 
decided  in  Indiana  Mut.,  etc.,  Assn.  v.  Plank,  ante^  197,  and  upon 
the  authority  of  that  ca^  this  case  is  reversed,  with  instniotions 
to  overrule  the  demurrer  to  the  complaint. 


INDEX. 


ABATEKBNT^The  question,  as  to  whether  an  action  should  abate 

because  the  complaint  shows  another  action  for  the  same  cause 

pending  between  the  parties,  is  not  raised  by  a  demurrer  for  want 

of  facts.    See  Plbadikg,  18  ;  Basye  v.  Basye,  172. 

In  the  absence  of  statutory  enactments,  actions  for  injuries  to  the 
person  abate  on  the  death  of  the  person  injured. 

Huliker  v.  Citizens  Street  JR.  Co.,  86. 

ACCOUNT — Sufficiency  of  complaint  in  action  on,  see  Pleading.  8; 

Oise  V.  Cook,  75. 

ACTION— 

Personal  Injuries,— Death  by  Wrongful  Act, — Personal  Representa- 
<tve«.— Section  285  Bums  1804  creates  a  new  and  independent  right 
of  action  in  favor  of  the  personal  representatives  of  a  person  whose 
death  was  caused  by  the  wrongful  act  of  another,  and  does  not  con- 
fer on  the  personal  representatives  the  same  right  or  cause  of  action 
that  would  have  vested  in  the  deceased  in  his  lifetime  for  the  same 
act  or  omission.  Pittsburgh,  etc,  R.  Co.  v.  Hosea^  J^12 

ADVEBSB  P0S8B8SI0N— See  Boukdabibs.  Declaration  of  grantor 

made  at  time  of  sale  of  real  estate  as  to  the  boundaries  thereof, 

see  Evidence,  2;  Burr  v.  Smith,  469. 

Erection  and  Maintenance  of  Telegraph  Line  by  Railroad  Company. 
— The  erection  of  a  line  of  telegraph  poles,  and  the  maintenance 
and  use  of  a  telegraph  line  along  the  same  by  a  railroad  corporation, 
in  the  absence  of  other  evidence  of  the  intention  of  the  railroad 
company  to  appropriate  the  strip  of  land  between  the  telegraph 
poles  and  the  right  of  way  of  the  company,  are  not  sufficient  to 
authorize  the  conclusion  that  the  interjacent  strip  of  land  has  been 
appropriated  by  the  railroad  corporation,  so  as  to  give  the  corpora- 
tion title  thereto  after  twenty  years. 

Pittsburgh,  etc,  R.  Co,  v.  Beck,  431. 

AKICTTS  CUBLS — ^Cause  will  not  be  transferred  to  Supreme  Court 
at  instance  of,  see  Supreme  Court;  Boyd  v.  Brazil  Block  Coal 
Co.,  64S. 

APPEAIi  AND  EBBOK — ^When  appeal  will  not  suspend  the  opera- 
tion of  the  judgment,  see  Attachment,  1;  Waring  v.  FletcJier, 

620. 
When  complaint  cannot  be  questioned  for  first  time  on  appeal, 

see  Pleading,  10;  Kenner  v.  Whitelock,  Rec,  636. 
^When  joint  motion  for  a  new  trial  is  not  reviewable  on  appeal,  see 

New  Trial,  4;  Ptescott  v.  Havghey,  617. 
The  sufficiency  of  an  indictment  cannot  be  questioned  for  the  first 

time  on  appeal.    See  Criminal  Law,  1 ;  Pace  v.  State,  S43. 
The  affidavit  of  one  jointly  indicted  with  appellant  is  not  competent 

evidence  on  appeal  to  show  that  such  person  did  not  demand  a 

(703) 
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separate  trial,  where  such  affidavit  was  not  part  of  the  bill  of  ex- 
ceptions.   See  Criminal  Law,  15 ;  Jones  v.  State,  318. 

When  the  action  of  the  court  in  permitting  the  filing  of  an  addi- 
tional parag^ph  of  reply  after  issues  were  closed,  contrary  to 
a  rule  of  the  court,  is  not  reversible  error.  See  Ck>URTS,  8 ;  Mag- 
nuson  V.  BiUingSy  177. 

The  word  "protest"  is  not  equivalent  to  the  word  * 'except*'  as  used 
in  reserving  an  exception  to  a  ruling  of  the  court.  See  Words 
AND  Phrases;  Robinson  v.  State,  S04. 

When  acceptance  by  partner  of  benefits  accrued  under  decree  of 
court  in  a  receivership  amounts  to  a  waiver  of  right  of  appeal 
from  appointment  of  receiver,  see  Williams  v.  Richards,  6S8. 

As  to  weighing  the  evidence  by  Supreme  Court  in  a  criminal  cause. 
see  Criminal  Law,  12;  Ellis  v.  State,  3S6. 

The  correctness  of  the  conclusions  of  law  upon  the  facts  found  can 
only  be  presented  by  exceptions  to  each  conclusion*  and  assigning 
as  error  such  conclusion.  Nelson  v.  CottingJianif  ISo, 

When  constitutionality  of  statute  is  properly  presented,  see  Afpeu- 
LATE  Court,  1,  3;  Lewis  v.  Albert  son,  693. 

The  presumptions  indulged  in  favor  of  the  action  of  the  trial  court 
extend  as  well  to  the  giving  of  instructions  as  to  any  other  pro- 
ceedings.   See  Hamilton  v.  Love,  641. 

1.  Law  of  Case. — All  questions  presented  by  the  record  and  decided 
by  the  Supreme  Court  become  the  law  of  the  case  from  that  time 
forward,  whether  such  questions  arise  each  time  in  the  same  man> 
ner  or  not.  Brunson  v.  Henry,  310. 

2.  Law  of  Case. — A  decision  of  the  Supreme  Court  that  a  complaint 
is  sufficient  is  conclusive  upon  all  questions  relating  to  such  plead- 
ing in  a  subsequent  appeal.  HcUfield  v.  Cummings,  Ree.,  637, 

8.  Record. — ^An  assignment  that  the  court  erred  in  overruling  a  de- 
murrer to  an  answer  is  not  available  where  the  demurrer  is  not 
copied  in  the  record.  Zimmerman  v.  Oaumer,  65 f, 

4.  Assignment  of  Error.— Where  appellant  assigned  the  action  of 
the  court  in  overruling  separate  demurrers  to  two  paragraphs  of 
complaint,  "that  the  court  erred  in  overruling  appellant's  demurrer 
to  appellee's  complaint,"  the  complaint  will  be  considered  as 
assailed  as  an  entirety,  and  both  paragraphs  must  be  shown  to  be 
insufficient  to  render  the  aBsi^nment  available. 

Illinois,  etc,  R.  Co.  v.  Cheek,  663. 

5.  Assignment  of  Error.— Motion  to  Modify  SpecicU  Finding. — ^An 
assignment  of  error  that  the  court  overruled  appellant's  motion  to 
modify  its  special  finding  of  facts  will  not  be  considered,  where  the 
record  does  not  show  that  such  motion  was  filed. 

Windfall  Nat.  Gas,  etc,  Co.  ▼.  TenciUiger,  36J^ 

6.  Evidence.— Admission.— Exception.— ^o  question  is  presented  on 
appeal  as  to  the  action  of  the  court  in  sustaining  an  objection  to  a 
question  propounded  to  a  witness  by  merely  reserving  an  exception 
to  such  ruling.  LaPlante  v.  State,  ex  ret.,  SO. 

7.  Exception. — Jwigment.— An  assignment  that  the  court  erred  in 
rendering  judgment  in  favor  of  a  party  who  had  neither  complaint 
nor  cross-complaint  upon  which  to  base  the  judgment  presents  no 
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question  on  appeal  where  no  objection  or  exception  was  made  to  the 
rendition  thereof  in  the  court  below. 

Allen  V.  Studebaker  Bros.  Mfg.  Co.,  406. 

8.  Joint  A89ignment.—A  ruling  not  available  as  to  all  the  parties 
complaining  of  it  cannot  be  successfully  assij^rned  as  error  jointly 
by  them.  Uatfidd  v.  CummingSf  Rec*^  280, 

9.  Special  Finding.  — Joint  Alignment  of  Error. — Where  an  excep- 
tion is  made  jointly  to  two  or  more  conclusions  of  law,  the  exception 
must  fail  if  any  one  of  the  oonclusions  is  correct. 

Kline  v.  Boards  etc.,  321. 

10.  Instructions. — Joint  Assignment, — New  Trial. — ^An  assignment  as 
cause  for  new  trial  that  the  court  erred  in  giving  of  its  own  motion 
a  certain  instruction,  and  in  refusing  to  give  certam  instructions 
requested  by  appellant,  must  fail,  where  the  assignment  was  joint, 
and  the  appellimt's  brief  contained  no  argument  as  to  error  in  refus- 
ing to  give  instructions  asked. 

Consolidated  Stone  Co.  ▼.  Summit,  £97. 

11.  Reeord. — Demurrer, — Where  the  order-book  entry  showing  the 
filing  of  the  demurrer  to  an  alternative  writ  of  mandate  recites 
that  the  "  defendants  jointly  and  severally  demur  to  said  alterna- 
tive writ,"  and  the  demurrer  filed  was  treated  by  the  court  and  the 

Sarties  as  the  joint  and  several  demurrer  of  all  the  defendants,  the 
emurrer  will  be  considered  on  appeal,  as  the  joint  and  several  de- 
murrer of  all  the  defendants,  though  in  the  demurrer  the  word 
'* defendant"  was  used  instead  of  '* defendants." 

State,  ex  rel.,  v.  Workingmen's,  etc,  Assn.,  278, 

12.  BUI  of  Exceptions,— Evidence,— New  JVioZ.— Where  the  bill  of 
exceptions  affirmatively  shows  that  all  the  evidence  given  is  not 
set  forth  therein,  the  Supreme  Court  cannot  consider  causes  as- 
signed for  a  new  trial  requiring  a  consideration  of  all  of  the  evi- 
dence, although  the  bill  of  exceptions  recites  at  the  proper  place 
"and  this  was  all  the  evidence  given  in  this  cause." 

Thorne  v.  Indianapolis  Abattoir  Co.,  817, 

18.  BiXL  of  Exceptums.—Wtiet^  the  bill  of  exceptions  was  presented 
to  the  court  within  the  time  allowed  it  is  properly  in  the  record, 
although  it  was  not  finally  approved  nor  filed  until  after  the  pre- 
scribed time.  BxMnson  v.  State,  S04. 

14.  Bill  of  Exceptions,— The  certificate  of  the  judge  that  the  bill  of 
exceptions  was  presented  to  him  on  a  certain  date  for  signature, 
will  control  a  journal  entry  recited  in  the  record  that  the  bill  was 
presented  on  a  later  date.  lh\ 

15.  BUI  of  Exceptions  in  Criminal  Prosecution, — Under  section  1847, 
R.  S.  1881,  requiring  all  bills  of  exceptions  in  a  criminal  prosecution 
to  be  made  out  and  presented  to  the  judge  at  the  time  of  the  trial, 
or  within  such  time  thereafter  as  the  judge  may  allow,  not  exceed- 
ing sixty  days,  if  a  bill  of  exceptions  is  not  presented  within  the 
term  at  which  the  trial  was  had,  the  record  must  affirmatively  show 
that  time  beyond  the  close  of  the  term  was  granted. 

Bobards  v.  State,  294, 

16.  BUI  of  Exceptions, — The  record  must  affirmatively  show  that  a 
bill  of  exceptions  was  signed  by  the  trial  judge  before  it  was  filed 
with  the  clerk.         Windfall  Nat,  Gas.,  etc,,  Co.  v.  TerwiUiger,  864. 
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17.  Record. — The  action  of  the  court  in  sustaining  a  demurrer  to  a 
complaint  cannot  be  reviewed  on  appeal  where  the  complaint  is  not 
in  the  record.     Zimmerman  v.  Oaumer^  55i';  White  v.  Fatouty  12C. 

18.  Record. — Instructions. — Instructions  made  part  of  the  record  by 
order  of  court  and  fully  set  out  in  the  order  are  properly  in  the 
record  on  appeal.  Pennsylvania  Co.  y.  Ebaugh,  SSI. 

19.  Conclusions  of  Law. — Joint  Exception. — An  exception  taken  by 
all  of  the  defendants,  jointly,  to  all  of  the  conclusions  of  law,  is 
not  available  on  appeal  unless  it  is  well  taken  as  to  all  of  the  de- 
fendants, nor  unless  all  of  the  conclusions  are  erroneous. 

Hatfield  v.  Cummings,  Rec,  537. 

20.  Record. — Amended  Complaint. — Waiver. — Exception  to  ruling 
of  court  in  sustaining  demurrer  to  complaint  is  waived  by  filing 
amended  complaint  Zimmerman  v.  Gaumer,  66S. 

21.  Record.— Instructions. — Instructions  which  are  not  made  part  of 
the  record  by  bill  of  exceptions,  nor  under  the  provisions  of  section 
544  Bums  1894,  are  not  subject  to  review  on  appeal. 

Illinois,  etc. ,  R.  Co.  v.  Cheeky  66S. 

22.  Exclusion  of  Evidence. — Exceptions. — How  Saved. — In  order  to 
present  any  question  on  appeal  as  to  the  action  of  the  court  in  ex- 
cluding evidence,  the  record  must  clearly  show  that  the  witness 
was  asked  a  pertinent  question,  and,  upon  objections  being  inter- 
posed, that  a  statement  was  made  by  the  party  offering  the  evidence 
as  to  what  was  proposed  to  be  proved  by  the  witness  in  answer  to 
the  question.  i&. 

28.  Record. — Evidence. — The  evidence  cannot  be  considered  on  ap- 
peal where  there  is  nothing  in  the  transcript  or  certificate  of  the 
clerk  to  show  that  what  purports  to  be  the  manuscript  of  the  evi- 
dence embraces  the  evidence  given  at  the  triaL     Pace  v.  State,  34S. 

24.  Directing  Verdict. — Review. — When  Evidence  Is  Not  in  Record. — 
The  Supreme  Court  will  not  review  the  action  of  the  trial  court 
in  directing  a  verdict  where  the  evidence  is  not  in  the  record. 

Bane  v.  Keefer,  644, 

25.  Evidence. — When  Not  All  in  Record. — Maps  and  Plats. — ^Where, 
in  the  trial  of  a  cause,  maps  or  plats  were  referred  to  by  the  wit- 
nesses by  way  of  explanation  of  questions  asked  them,  for  the  pur- 
pose of  showing  the  positions  of  certain  persons  and  things  and 
their  movements,  and  such  maps  are  not  made  a  part  of  the  record, 
the  Supreme  Court  will  not  consider  any  questions  in  such  appeal 
depenoing  on  the  evidence.   Consolidated  Stone  Co.  v.  Summit,  :S97. 

26.  Motion  to  Strike  Out  Part  of  Pleading.— -How  Mad£  Part  of 
Record.— A  motion  to  strike  out  a  part  or  all  of  a  pleading  can  only 
be  made  a  part  of  the  record  by  biU  of  exceptions  or  order  of  court 

Corbey  v.  Rogers,  J69. 

27.  Erroneous  Admission  of  Evidence. — Harmless  Error. — Where 
evidence  was  erroneously  admitted  over  the  objection  of  defendant, 
but  was  immediately  withdrawn  by  plaintiff  and  the  jury  was  in- 
structed not  to  consider  the  evidence,  the  error  was  rendered  harm- 
less. Pittsburgh,  etc.,  R.  Co.  v.  Montgomerg,  J. 

28.  Special  Verdict.— Weight  of  Evidence.— Where  a  special  verdict 
is  returned,  and  a  new  trial  is  demanded  on  the  ground  that  the 
verdict  is  not  sustained  by  sufficient  evidence,  such  special  verdict 
is  entitled  to  the  same  presumptions  in  its  favor  as  are  extended  to 
a  general  verdict.  The  Supreme  Court  will  not  weigh  the  evidence, 
nor  attempt  to  decide  a  conflict  in  the  testimony. 

Pittsburgh,  etc.,  R.  Co.  v.  Beck,  4SI. 
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20.  Evidence. — Where  there  is  evidence  sufficient  to  support  the  find- 
in<;.  the  Supreme  Court  will  not  disturb  the  judgment  upon  the 
weight  of  the  evidence.  Burr  v.  Smith,  469. 

30.  Evidence. — Special  Finding. — A  special  finding  is  entitled  to  the 
same  consideration  as  a  general  finding  or  a  verdict,  and  cannot  be 
set  aside  on  appeal  if  there  is  any  evidence  tending  to  sustain  it. 

Hatfield  v.  Cummings,  Rec. ,  6S7. 

31  Evidence. — Weight  of. — Fraud. — ^Where  there  is  competent  evi- 
dence, either  direct  or  circumstantial  which  sustainsrthe  finding  by 
the  trial  court  of  fraud,  in  the  execution  of  a  mortgage  to  secure 
cre(1itr)rs,  the  Supreme  Court  will  not  disturb  the  finding  on  the 
weight  of  the  evidence.  Boumd  v.  State^  S9, 

32.  Evidence  not  in  Record, — New  Trial. — Review. — Where  the  reasons 
assigned  in  a  motion  for  a  new  trial  depend  upon  the  evidence,  and 
the  evidence  is  not  in  the  record,  the  ruling  or  the  court  will  not  be 
revie  wed  on  appeal.    Bennett  v.  Simon,  490;  Kline  v.  Board,  etc. ,  S21. 

83.  Parties. — Cross- complainants  are  not  necessary  parties  appellant 
in  a  vacation  appeal  by  plaintiff  from  a  judgment  against  her  that 
she  take  nothing  by  her  action,  and  for  costs,  where  the  cross-com- 
plainants were  not  parties  to  such  judgment. 

Zimmerman  v.  Oaum^r,  55S, 

84.  Granting  New  Trial  a<  of  Right. — Waiver. — Where  a  new  trial  as 
of  right  is  erroneously  g^nted,  a  party  who  has  duly  excepted  to 
such  ruling  of  the  court  does  not  waive  his  exception  by  following 
the  case  through  a  subsequent  trial.  Boyd  v.  Schott,  161, 

35.  New  Trial  aa  of  Right. — Oranting  of  Before  Final  Judgment. — It 
is  error  to  grant  a  new  trial  as  of  right  before  final  judgment  is  en- 
tered. Ih. 

86.  New  TYial. — Misconduct  of  Bailiff. — Evidence. — Weight.— Where 
evidence  presented  by  afficiavit  in  a  motion  for  a  new  trial  in  a 
criminal  cause  on  account  of  the  misconduct  of  the  bailiff  in  charge 
of  the  jury  is  conflicting,  the  weight  and  force  is  a  matter  for  the 
determination  of  the  trial  court.  Messenger  v.  State,  221. 

87.  Nexo  Trial. — Causes  for  new  trial  cannot  be  reviewed  on  ap- 
peal unless  presented  in  motion  for  new  trial  and  the  ruling  on  the 
motion  assigned  as  error.  Zimmerman  v.  GaumeVt  55^, 

88.  Assignment  of  Error. — Failure  to  Discuss. — The  failure  of  appel- 
lant to  discuss  an  assignment  of  error  amounts  to  a  waiver  of  Uie 
error  thus  assigned.  Lewis  v.  Albertson,  69J. 

89.-  Injunction, —  Waiver,—  An  alleged  error  in  refusing  to  dissolve 
a  restraining  order  is  waived  by  putting  ihe  cause  at  issue  and  pro- 
ceeding to  trial  on  the  merite.  Zimmerman  v.  Makepeace,  199. 

40.  Injunction. — An  appeal  from  a  term-time  interlocutory  restrain- 
ing order  cannot  be  taken  after  the  close  of  the  term.  lb, 

41.  Harmless  Error. — Overruling  a  demurrer  to  a  bad  paragraph  of 
complaint  is  not  available  error  on  appeal,  where  it  clearly  appears 
from  the  record  that  tiie  judgment  rests  upon  a  good  paragraph. 

Pittsburgh,  etc.,  R.  Co.  v.  Moore,  Adm,,  S4&, 

42.  Error  in  Overruling  Motion  to  Paragraph  —  When  Harmless.  — 
Error  in  overruling  a  motion  to  require  complaint  to  be  separated 
into  paragraphs  is  not  reversible  unless  it  appears  that  the  appel- 
lant has  been  deprived  of  some  substantial  right. 

Pittsburgh,  etc.,  R,  Co.  v.  Beck,  4SI. 
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43.  Erroixeons  Instructions. —  IMien  Cause  Will  Not  be  Reversed  o^ 
Account  of. — The  Supreme  Court  will  not  reverse  a  jud^neiit  o.i 
account  of  erroneous  instructions,  where  the  evidence  clesirly  estJiU- 
lishesthat  appellant  was  guilty  of  the  wrong  imputed  to  him  undtr 
the  complaint.  La  Plante  v.  State,  ex  reL,  60. 

44.  Special  Verdict— When  Party  Cannot  be  Heard  to  Complain  of 
Answer  to  Interrogatory. — A  party  cannot  be  heard  to  complain  of 
an  answer  which  is  directly  responsive  to  a  question  submitted  by 
him  in  a  special  verdict.  Pittsburgh,  etc.,  R.  Co.  v.  Bedc,  431. 

45.  Special  Verdict. — Practice. — Available  error  cannot  be  predi- 
cated as  to  the  ruling  of  the  court  upon  plaintiff's  objection  to  de- 
fendant's request  for  a  special  verdict,  where  the  objection  was 
only  to  "the  filing  of  the  defendant's  reauest  for  a  special  verdict." 
and  no  demand  was  made  by  plaintiff  for  a  general  verdict,  either 
before  the  introduction  of  evidence,  or  afterwards,  and  no  ob- 
jection was  made  to  the  special  verdict  after  the  return  thereof, 
and  no  motion  was  made  for  a  venire  de  novo, 

UdeU  V.  Citizens  Street  i?.  Co,,  507. 

46.  Special  Verdict. — Improper  Interrogatory. — Harmless  Error. — 
Where  a  question  and  the  answer  thereto  in  a  special  verdict  are 
improper,  the  error,  if  any,  is  harmless  if  the  verdict  is  sufficient 
regardless  of  such  question  and  answer. 

Pittsburgh,  etc.,  R.  Co,  v.  Beck,  421. 

47.  Directing  Verdict. — New  Trial. — An  alleged  error  of  the  court 
in  directing  a  verdict  must  be  presented  by  motion  for  a  new  trial 
and  error  assigned  in  this  court  on  such  ruling.   Bane  v.  Keefer,  S44. 

48.  Motion  for  Judgment  on  Answers  to  Interrogatories. — ^The 
Supreme  Court  cannot  look  to  the  evidence  in  considering  an  allegeti 
error  of  the  trial  court  in  overruling  a  motion  for  judgment  on 
the  answers  to  interrogatories,  notwithstanding  the  general  ver- 
dict, but  onl^  to  the  pleadings,  the  verdict,  and  the  answers  to  the 
interrogatories.  Consolidated  Stone  Co,  v.  Summit,  £^7. 

49.  Venire  De  Novo. — Exception  — Error  in  overruling  a  motion  for 
a  venire  de  novo  is  not  available  on  appeal,  where  no  exception  was 
reserved  to  such  ruling.  Zimmerman  v.  Gaumer,  55 J. 

60.  Eoccessive  Damages. — ^Where  appellant  challenged  the  damages 
assessed  by  an  assignment  in  a  motion  for  a  new  trial  that  the  dam- 
ages were  excessive  the  Supreme  Court  will  look  to  the  evidence* 
and  not  to  the  special  verdict,  to  determine  such  question. 

Illinois,  etc,  R,  Co.  v.  Cheek,  66S, 

51.  Excessive  Damages. — The  mere  fact  that  damages  assessed  may 
appear  to  the  Supreme  Court  to  be  excessive  will  not  alone  justify 
it  in  disturbing  the  judgment,  unless  the  assessment  is  so  large  as 
to  induce  the  belief  that  the  jury  was  actuated  by  prejudice,  par- 
tiality or  corruption.  /&. 

52.  Record.— Miscondiict  of  Jury, — Alleged  misconduct  of  the  jury 
cannot  be  reviewed  on  appeal,  where  the  affidavits  filed  upon  the 
trial  of  that  issue  have  not  been  brought  into  the  reoord  by  a  bill 
of  exceptions.  lb. 

58.  Mlien  Cannot  Be  Aided  by  Verdict. ^Where  a  pleading  has  been 
tested  by  demurrer,  it  cannot  be  aided  by  the  findings  of  the  special 
verdict,  but  must  stand  or  fall  by  its  own  averments. 

PittitburgK  etc,  R,  Co.  v.  Moore,  Adm,,  345. 

54.  Bond. — Attachment  and  Ganushment. — That  part  of  section  650 
Burns  1894  relating  to  damages  in  an  "appeal  taken  from  a  judg- 
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ment  for  the  recovery  of  real  property  or  the  possession  thereof " 
or  for  •*  the  recovery  or  return  of  personal  property  "  has  no  appli- 
cation to  an  appeal  from  a  judgment  in  a  proceeding  in  attachment 
and  garnishment.  Waring  v.  Fletcher,  620. 

55.  Estoppel. — Acceptance  of  Benefits. — A  party  may  not  accept  a  ben- 
efit based  on  the  legality  of  an  adjudication,  and  thereafter  main- 
tain an  appeal  therefrom  on  the  ground  that  it  is  erroneous. 

Williams  v.  Ricfiards,  628. 

56.  Rehearing. — The  fact  that  the  Clerk  of  the  Supreme  Court  may 
have  expressed  an  opinion  as  to  when  a  case  would  be  decided,  or 
that  the  parties  were  negotiating  as  to  a  compromise  of  the  cause, 
is  no  excuse  for  a  failure  to  make  application  for  time  to  file  addi- 
tional briefs,  and  for  an  oral  argument  before  the  decision  of  the 
cause.  Rovmd  v.  State,  S9. 

57.  Rehearing. — A  rehearing  will  not  be  granted  in  order  that  either 
party  may  file  additional  briefs  or  request  an  oral  argument;  re- 
quests for  time  to  file  additional  briefs  and  for  an  oral  argument 
must  be  seasonably  made.  lb, 

APPELLATE  GOUBT— Cause  will  not  be  transferred  from  Appel^ 

late  to  Supreme  Court  at  instance  of  amicus  curiae.    See  Supresie. 

Court;  Boyd  v.  BrajtU  Block  Coal  Co.,  54S. 

1.  Jurisdiction. —  Constitutional  Law.  —  Appeal  and  Error. — Al- 
though the  condition  of  the  record  and  the  assignment  of  error  are 
such  as  to  present  the  question  of  the  constitutionality  of  a  statute, 
if  the  brief  of  the  party  is  such  as  not  to  present  it  the  question  is 
not  duly  presented  within  the  meaning  ot  section  1336  Burns  1894, 
providing  that  "the  Appellate  Court  shall  not  have  jurisdiction  of 
any  case  where  the  constitutionality  of  a  statute,  federal  or  state, 
is  in  question,  and  such  question  is  duly  presented." 

Lewis  V.  Albertson,  69S. 

2.  Jurisdiction. — Transfer  of  Cause  from  Supreme  to  Appellate 
Court. — Where  by  reason  of  the  failure  of  appellant  to  discuss  in 
his  brief  an  assignment  of  error  involving  the  constitutionality  of  a 
statute,  such  question  is  waived  and  the  case  thereby  comes  within 
the  jurisdiction  of  the  Appellate  Court,  the  cause  will  be  trans- 
ferred to  the  Appellate  Court  with  the  assignment  of  error  waived 
as  completely  as  if  the  assignment  was  not  in  the  transcript  at  all. 

lb. 
ASSAXTLT  AND  BATTEBY—See  Criminal  Law. 

AEM3iaNMENT  FOB  BENEFIT  OF  CBEDITOBS— 

Mortgages. — A  mortgage  executed  by  an  insolvent  corporation  on 
lands  of  this  State  to  secure  preferred  creditors  is  not  a  part  of  a 
deed  of  assignment  made  by  mortgagor,  where  the  deed  of  assign- 
ment was  declared  invalid  as  to  the  mortgaged  property. 

Nathan,  Ex.,  \.Lee.,  Rec,  SSS. 

ACU3IGNMENTS— As  to  assignment  of  judgment  to  one  of  the  judg- 
ment defendants,  see  JCDOMBNTS,  1,  2;  Zimmerman  v.  Oaumer,  552. 

ASSUMPSIT— 

Life  Insurance. — Payment  to  Wrong  Person. — An  action  cannot  be 
maintained  by  the  beneficiary  of  a  life  insurance  policy  against  a 
third  person  to  whom  the  amount  due  on  the  policy  was  paid,  for 
the  recovery  of  the  amount  paid,  where  it  is  not  shown  tliat  defend- 
ant assumed  to  act  for  plaintiff  in  receiving  the  money  but  collected 
same  from  the  company  upon  a  claim  of  right  under  an  alleged  as- 
signment of  the  policy  by  the  injured.  Shultz  v.  Boyd,  106. 
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ATTACHMENT — An  undertaking  in  an  attachment  proceeding  is 
strictly  construed  in  favor  of  the  obligors.  See  Bonds,  1 ;  War- 
ing V.  Fletcher,  G20, 
A  condition  in  an  undertaking  in  attachment  "  duly  to  prosecute" 
not  equivalent  to  a  condition  *'  to  prosecute  without  delay."  See 
Bonds.  2;  15. 

1.  Action  on  Bond, — Wroivgful  Appeal. — Effect  of  Appeal  on  Judg- 
ment.— Where  plaintiff  obtained  judgment  in  attachment  as  to 
part  of  the  amount  claimed,  and  appealed  from  the  disallowance  of 
the  full  amount,  filing  an  ordinary  appeal  bond,  such  append  will 
not  suspend  the  operation  of  the  judgment  so  far  as  it  had  the 
effect  to  release  that  part  of  the  amount  attached  in  excess  of  the 
judgment,  and  the  attachment  defendant  is  not  entitled  to  recover 
on  the  attachment  undertaking  for  the  use  of  the  amount  attached 
in  excess  of  the  judgment  during  the  time  the  case  was  pending  in 
the  Supreme  Court,  on  the  ground  that  the  appeal  was  wrongful 
and  oppressive.  Waring  v.  Fletcher,  tiJu. 

2.  Action  on  Bond. — Judgment  as  to  Part  of  Amount. — Wrong- 
ful Ajipeal. — An  attachment  defendant  is  not  entitled  to  a  recovery 
on  the  undertaking  on  the  ground  that  an  appeal  to  the  Supreme 
Court  by  the  attachment  plaintiff  was  wrongful  and  oppressive, 
where  plaintiff  obtained  judgment  in  attachment  as  to  part  of  the 
amount  claimed,  and  appealed  from  the  disallowance  of  the  full 
amount,  and  the  judgment  as  to  the  partial  allowanoe  was  sus- 
tained, lb. 

8.  Action  on  Bond. — Where  Proceeding  Was  Wrongful  and  Op- 
pressive in  Part. — The  obligors  in  an  undertaking  in  an  attachment 
proceeding  are  not  liable  thereon,  where  the  proceeding  was  wron«^- 
f ul  and  oppressive  in  part.  lb. 

4.  Failure  to  File  New  Bond  unth  Amended  Complaint. — The  failure 
of  plaintiff  to  file  a  new  undertaking  in  an  attachment  proceeding 
upon  filing  an  amended  complaint  introducing  a  new  cause  of  ac- 
tion cannot  be  questioned  in  an  action  on  the  bond  after  final  judg- 
ment sustaining  such  new  cause  of  action.  lb. 

5.  Failure  to  Sustain  Proceedings. — Action  on  Bond. — ^Where  the 
plaintiff  fails  to  sustain  his  proceedings  in  attachment  he  is  con- 
cluded from  saying  that  such  proceedings  were  not  wrongful  and 
oppressive,  although  he  recovered  judgment  in  the  main  action.  lb. 

fL  Affidavit. — Proof. — The  g^unds  for  attachment  set  forth  in  the 
affidavit  in  attachment  are  not  taken  as  conclusive  against  the 
attachment  defendant,  but  the  same  may  be  put  in  issue,  and.  to 
sustain  the  attachment  proceedings,  must  be  established  by  a  pre- 
ponderance of  the  evidence.  lb. 

ATTORNEY  AND  CLIENT — Judgment  taken  by  agreement  of 
attorney  acting  without  authority  will  be  vacated.  See  Judg- 
ments, 6;  In  re  Application  of  Coffin^  439. 

Attorney's  Fees. — Where  an  attorney  is  employed  to  collect  a  note  con- 
taining an  agreement  for  the  payment  of  attorney's  fees,  the  fees 
when  recovered  belong  to  the  client,  and  the  client  must  pay  the 
attorney  whatever  fees  have  been  agreed  upon  between  them,  or  in 
the  absence  of  an  agreement  such  fees  as  are  just  and  reasonable. 

Kenner  v.  Whitelock,  Rec,  i:*5. 


INDEX.  711 

BABKBATiTi— As  to  constitutionality  of  stetion  2087  Burns  1894, 
prohibiting  the  playing  of  baseball  on  Sunday,  see  Constitution- 
AL  Law,  12;  State  v.  Hogreiver,  652, 

BUiliS  AND  IfOTES— See  Principal  and  Surety. 

Note  executed  by  husband  and  wife  for  money  loaned  the  wife  and 

used  by  husband,  see  Husband  and  Wife,  3 ;    Lackey  v.  Boruffy 

S71, 

Consideration.— rMortgcLges. — The  consideration  sustaining  a  note  is 
sufficient  to  sustain  a  mortgage  securing  the  same  which  was  ex- 
ecuted contemporaneously  with  the  note,  and  as  a  part  of  the 
same  transaction.  lb. 

BONDS— In  attachment  proceeding,  see  Appeal  and  Error,    54; 

Waring  v.  Fletcher^  620. 
Action  on  in  attachment  proceeding,  see  Attachment,  2,  8,  4,  5;  Ih. 
Issued  by  city  for  expenses  incurred  in  the  removal  of  county  seat, 

see  Municipal  Corporations,  9;  Schneck  v.  City  of  Jefferson- 

vUle,  £04. 
In  the  absence  of  constitutional  restrictions  the  legislature  has  the 

right  to  legalize  municipal  bonds  so  long  as  vested  rights  have  not 

intervened.    See  Constitutional  Law,  8 ;  16. 

1.  Attachment  and  Oamishment. — Construction. — ^An  imdertaking 
in  an  attachment  proceeding  containing  all  the  provisions  required 
by  statute  is  to  be  strictly  construed  in  favor  of  the  obligors  the 
same  as  a  bond  containing  such  provisions  would  be  in  the  absence 
of  section  1235  Bums  1894  providing  that  a  defective  bond  is  to  be 
read,  construed,  and  enforced  the  same  as  if  it  contwied  all  the 
conditions  and  provisions  required  by  the  statute. 

Waring  v.  Fletcher,  620. 

2.  Attachment  and  Oamishment. — Construction. — A  condition  in  an 
undertaking  in  attachment  to  duly  prosecute  the  proceedings  in  at- 
tachment, is  simply  a  condition  to  prosecute  the  attachment  pro- 
ceedings to  a  final  judgment,  and  is  not  the  same  as  a  condition  to 
prosecute  without  delay,  or  diligently  to  prosecute.  lb, 

BOUNDARIES  - 

1.  Establishment. — Injunction, — Complaint. — Plaintiff  brought  suit 
to  enjoin  an  adjoining  landowner  from  entering  upon  her  lands  and 
appropriating  to  his  own  use  a  certain  strip  of  land.  The  complaint 
alleged  that  plaintiff  was  the  owner  of  a  certain  described  tract  of 
land,  and  that  adjoining  same  on  the  east  was  the  land  owned  by 
defendant;  that  the  respective  owners  thereof  had  agreed  upon  a 
line  dividing  such  tracts,  and  constructed  a  partition  fence  thereon 
more  than  twenty  years  before  the  commencement  of  the  action, 
which  had  ever  since  been  recognized  as  the  true  line,  and  that 
defendant  had  wrongfully  entered  upon  plaintiff's  land  at  a  point 
ten  feet  west  of  said  line  for  the  purpose  of  locating  a  partition 
fence.  Held,  that  the  complaint  sufficiently  alleged  that  plaintiff 
was  the  owner  of  the  land  to  the  partition  fence. 

Burr  v.  Smith,  469, 

2.  Adverse  Possession. — Pleading, — A  complaint  in  an  action  to  en- 
join an  adjoining  landowner  from  encroaching  upon  the  lands  of 
plaintiff,  which  discloses  a  continued,  notorious,  exclusive  and  ad- 
verse occupancy  of  the  land  by  plaintiff  and  grantors  for  a  period 
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of  over  twenty  years,  is  not  bad  for  failure  to  allege  that  the  coon- 
pancy  was  under  olaim  or  color  of  titla  lb. 

8.  Landowner  Does  Not  Waive  Bights  Under  Prevums  Survey  by  a 
Demand  for  New  Survey. — A  demand  for  a  survey,  or  the  consent 
of  the  owner  of  lands  that  a  survey  may  be  made  is  not  an  admis- 
sion that  the  location  of  a  comer  or  line  is  uncertain,  or  that  they 
have  been  incorrectly  located  by  a  previous  survey;  nor  is  it  a 
waiver  of  any  right  such  owner  has  imder  a  previous  survey. 

Wuliams  v.  Atkinson,  98. 

4.  Surveys.  — Estoppel. — The  owner  of  land  who  causes  a  survey  to  be 
made  according  to  law,  or  consents  thereto,  loses  none  of  his  rights 
by  such  survey,  and  is  not  estopped  from  claiming  title  to  his  land, 
notwithstanding  such  survey  remains  unappealed  from,  as  an  offi- 
cial survey  is  prima  facie  evidence  in  favor  of  the  comers  so  estab- 
lished and  the  lines  so  run,  and  nothing  more.    Spacy  v.  Evans,  431. 

5.  Agreement  of  Landovmers  that  New  Survey  be  Made. — An  agree- 
ment between  adjoining  landowners  that  a  survey  be  made  does  not 
justify  the  surveyor  in  changing  a  comer  or  line  lawfully  estab- 
lished by  previous  survey.  WiUiams  v.  Atkinson,  98. 

6.  Surveyor's  Record. — Notice  of  Survey. — Presumption. — Where  the 
record  of  a  county  surveyor  fails  to  show  that  the  required  notice 
was  given  to  the  owners  of  land  adjoining  a  line  sought  to  be  estab- 
lished, it  will  not  be  presumed  that  notice  was  given,  since  it  is  no 
part  of  the  surveyor's  duty  to  give  such  notice.  Jb. 

7.  Surveyor's  Record. — Evidence. — A  surveyor's  record,  reciting  that 
the  parties  were  present  and  consenting  to  the  survey  without  nam- 
ing them,  and  without  disclosing  that  such  parties  had  consented 
in  writing,  or  had  been  duly  notified  of  the  survey,  is  not  admis- 
sible in  evidence  to  prove  the  location  of  certain  comers.  lb, 

8.  Statutory  Survey. — Evidence. — A  letter  to  the  owner  of  land  ad- 
joining a  line  sought  to  be  established  from  a  former  owner  of  such 
land,  stating  that  no  private  survey  would  be  recognized  and  warn- 
ing him  to  keep  off  the  land  until  a  legal  survey  should  be  made,  is 
not  admissible  m  evidence  to  prove  the  location  of  the  line  in  dis- 
pute, lb. 

9.  Statutory  Survey. — Evidence. — A  contract  between  the  owner  of 
land  adjoining  a  line  sought  to  be  established  and  a  former  owner  of 
the  land,  which  contract  mentions  the  quantity  of  land  such  owner 
was  to  get,  but  contains  nothing  as  to  the  location  of  the  disputed 
line,  is  not  admissible  in  evidence  to  prove  the  location  of  such  line. 

lb. 

BXJIIiDINa  AND  LOAN  ASSOCIATIONS— As  to  taxation  of,  see 
Taxation,  7,  8;  State,  ex.  rel.,  v.  Workingmen*s,  etc.,  Assn.,  278. 

A  suit  by  a  building  and  loan  association  to  foreclose  a  mortgage 
and  enforce  a  lien  on  the  shares  of  stock  assigned  as  collateral 
security  is  not  an  action  on  the  certificate  of  stock.  See  Plead- 
ing, 23;  Indiana  Mut.  Building,  etc.,  Assn.  v.  Plank,  197. 

Any  law  either  directly  or  indirectly  exempting  building  and  loan 
associations  from  taxation  is  unconstitutional.  See  Constitu- 
tional Law,  1;  State,  ex.  rel.,  v.  Workingmen's,  etc,  Assn.,  278. 

Items  Charged  Borroicing  Members. — A  building  and  loan  associa- 
tion is  only  authorized  by  law  to  charge  its  borrowing  members 
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with  dues»  assessments  and  fines,  and  premium  and  interest  on 
loans,  and  cannot  charge  interest  on  dues,  assessments  and  fines. 

Kennerv.  Whitelock,  Rec.,  636. 
C  A  RRFRBS— See  Railroads. 

1.  Damages  by  Fire. — Exemption. — Negligence. — A  special  contract 
exempting  a  carrier  from  liability  for  loss  or  damage  caused  by 
fire  is  valid,  but  such  exemption  does  not  protect  the  carrier  when 
the  fire  or  the  consequent  loss  is  the  result  of  his  own  negligence. 

Insurance  Co,  v.  Lake  Erie,  etc.,  R.  Co.,  333. 

2.  Damages  by  Fire.  — Exemption, — Negligence.  — Burden  of  Proof.  — 
In  an  action  against  a  carrier  for  the  loss  of  goods  by  fire  the 
burden  is  upon  plaintiff  to  show  that  the  loss  was  the  result  of  the 
negligence  of  the  carrier,  where  by  the  terms  of  the  bill  of  lading 
the  carrier  was  exempted  from  liability  for  losses  caused  by  fire.  lb. 

CHATTEL  KOBTGAGSS— See  Mortgages. 

1.  Foreclosure. — Complaint — Allegation  as  to  Payment. — An  aver- 
ment in  a  complaint  to  foreclose  a  chattel  mortgage  upon  property 
in  the  hands  of  a  purchaser  thereof,  that  plaintiff  holds  a  lien  on 
the  mortgaged  chattels  by  virtue  of  her  mortgage,  and  that  the 
interest  in  the  property  held  by  the  defendant  is  inferior  and  junior 
to  her  said  lien,  inferentially  shows  that  the  mortgage  debt  was  un- 
paid at  the  time  of  the  commencement  of  the  action,  and  is  suffi- 
cient to  put  defendant  upon  his  answer.  Baldwin  v.  Boyce,  40. 

2.  Foreclosure. — Complaint. — Record  of  Mortgage. — An  allegation 
in  a  complaint  to  foreclose  a  chattel  mortgage  that  the  mortgage 
was  recorded  in  a  certain  county  within  ten  days  after  its  execution, 
and  a  copy  of  the  mortgage,  made  a  part  of  the  complsunt  by  ex- 
hibit, disclosing  that  the  mortgagor  resided  in  such  coimty  at  the 
time  she  executed  the  mortgage,  sufficiently  show  that  the  mort- 
gage was  recorded  in  the  county  in  which  the  mortgagor  resided.  lb. 

8.  Foreclosure. — Complaint. — Maturity  of  Debt.— The  omission  in  a 
complaint  to  foreclose  a  chattel  mortgage  of  an  averment  as  to  the 
maturity  of  the  debt  is  supplied  by  a  copy  of  the  mortgage  filed 
therewith  showing  that  the  note  secured  had  fully  matured  before 
the  action  was  instituted,  and  such  infirmity  in  the  pleading  is 
thereby  cured.  lb. 

4.  Description  of  Property. — Location. — Enforcement  Against  Pur- 
chaser of  Mortgaged  Chattels. — The  description  of  property  in  a 
chattel  mortgage  as  located  at  a  certain  street  and  number,  omitting 
the  name  of  the  city  and  county,  is  sufficiently  definite  to  authorize 
the  enforcement  of  the  lien  against  the  property  in  the  hands  of  a 
purchaser  thereof,  where  the  mortgage  disclosed  that  the  mort- 
gagor was  a  resident  of  a  certain  county;  that  the  mortgage  note 
was  made  payable  at  a  bank  in  the  county  seat  of  such  county;  the 
mortgage  acknowledged  and  recorded  in  such  county ;  and  that  the 
mortgaged  property  was  in  the  possession  of  the  mortgagor  and 
that  she  was  to  retain  the  possession  of  the  mortgaged  property 
imtil  the  maturity  of  the  note  secured.  lb. 

6.  Description. — Identification  of  Property. — Parol  Evidence. — Parol 
evidence  is  admissible  for  the  purpose  of  aiding  the  description  in 
the  mortgage  in  the  identification  of  the  mortgaged  property.      lb. 

CITIES— See  Municipal  Corporations;  Towns. 
Riding  a  bicycle  on  the  sidewalk  of  a  city  is  a  public  offense.    See 
Highways,  9;  Tovm  of  Whiting  v.  Doob,  157. 
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COIiULTERAL  ATTACK-~Of  the  order  of  a  board  of  county  oom- 
missioners  in  the  annexation  of  territory  to  a  town,  see  Towns, 
1,  4;  Hiatt  v.  Toum  of  Darlington^  570, 

COMPIiAINT^See  Pleading. 

In  action  on  account,  see  Pleadino,  8 ;  Qise  t.  Cook,  75, 

In  action  to  recover  penalty  for  failure  to  list  property  for  taxation, 
see  Taxation,  2,  ^\  La  Plante  v.  State,  ex  rel.,  SO, 

In  an  action  for  damages  on  account  of  injuries  sustained  by  pas- 
senger in  attempting  to  enter  car  where  no  platform  was  pro- 
vided, see  CoNTBiBUTORY  Negligence,  2;  Illinois,  etc,,  R.  Co,  v. 
Cheek,  G(i3. 

For  damages  for  wrongful  appropriation  of  real  estate,  see  Plead* 
INO,  7 ;  Pittsburgh,  etc. ,  R.  Co.  v.  Beck,  4^1. 

Sufficiency  of  in  an  action  to  foreclose  chattel  mortgage,  see  Chat- 
tel Mortgages,  1,  2,  3,  4;  Baldwin  v.  Boyce,  46, 

Sufficiency  of  in  an  action  to  enjoin  an  adjoining  landowner  from 
encroaching  upon  the  lands  of  plaintiff*  see  Boundaries,  2;  Burr 
V.  Smith,  400. 

To  enjoin  the  construction  of  a  free  macadamized  road,  see  High- 
ways, 8 ;  Layman  v.  HiigJies,  484. 

Personal  Injuries. — Description  of  Injuries. — Motion  to  Make  More 
Specific. — A  complaint  against  a  railroad  company  for  damages, 
alleging  that  plaintiff,  while  attempting  to  enter  a  passenger  car. 
sustained  severe  and  permanent  injuries,  described  as  the  displace- 
ment of  the  right  ovary,  and  the  rupture  of  the  organs  of  the 
"  pelvic  and  ileocolic  and  right  inguinal  region,  and  the  strain- 
ing of  the  right  fallopian  tube,  and  a  disarrangement  of  the 
uterus."  etc.,  is  not  so  vague  and  uncertain  in  the  description  of  the 
injuries  sustained  as  to  be  subject  to  a  motion  to  make  more  8pe> 
citic.  Illinois,  etc.,  R.  Co,  v.  Cheek,  b*hf. 

CONSTITUTION AIj  LAW — When  constitutionality  of  statute  is  not 
duly  presented,  see  Appellate  Court,  1,  2;  Lewis  v.  Albertsan, 
COS. 

The  rule  that  a  penal  statute  will  be  strictly  construed  does  not 
apply  in  determining  the  constitutionality  thereof.  State  v. 
Ilogreiver,  OoJ. 

The  act  of  March  11, 1895,  amending  the  practice  act,  and  providing 
for  special  verdicts,  sufficiently  expresses  the  subject  in  the  title. 
See  Statutes,  2;  Udell  v.  Citizens  Street  R.  Co.,  507, 

The  act  of  March  11,  1895,  amending  the  practice  act  and  providing 
for  special  verdicts,  is  not  unconstitutional.  See  Special  Ver- 
dict 1. ;  Udell  V.  Citizens  Street  R.  Co.,  507. 

"Where  several  different  acts  are  prohibited  by  law,  a  difference  in 
the  penalties  for  violation  of  such  several  acts  cannot  be  said  to 
constitute  a  breach  of  the  constitutional  provisions  intended  to 
secure  equal  rights  to  all  citizens.  See  Criminal  Law,  28;  State 
▼.  Hogreiver,  65B, 
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1.  Exempting  B%nlding  and  Loan  Stock  from  Taxation. — Any  law 
.either  directly  or  indirectly  exempting  stock  in  building  and  loan 

associations  from  taxation  is  unconstitutional. 

State,  ex.  rel.,  v.  Workinginen^s,  etc.,  Assn.,  278. 

2.  Legalizing  Act. — Municipal  Bonds. — In  the  absence  of  constitu- 
tional restrictions  the  legislature  has  the  right  to  legalize  the  bondbs 
of  a  city  so  long  as  vested  rights  have  not  intervened. 

Schneck  v.  City  of  Jeffersonville,  S04. 

3.  Legalizing  Act. — Exercise  of  Judicial  Power  by  Legislature. — 
Where  certain  bonds  have  been  judicially  declared  to  be  invalid,  an 
act  legalizing  such  bonds  is  not  an  attempt  of  the  legislature  to  ex- 
ercise judicial  power  in  violation  of  section  1,  article  7,  of  the  Con- 
stitution, as  respects  an  action  involving  the  validity  of  such  bonds 
commenced  after  the  passage  of  the  legalizing  act.  lb. 

4.  Act  Legalizing  Jeffersonville  City  Bonds. — The  act  of  March  2, 
1897,  legalizing  certain  bonds  of  the  city  of  Jeffersonville  did  not 
create  a  debt  of  the  city  greater  than  two  per  cent,  of  the  valuation 
of  the  property  therein,  in  violation  of  section  1,  article  13,  of  the 
Constitution  as  amended  March  14,  1881,  but  simply  legalized 
the  debt  which  the  legislature  recognized  as  having  existed  before 
the  Constitution  was  thus  amended.  lb, 

6.  Act  Legalizing  City  Bonds  Not  Local  and  Special  Legislation. — 
An  act  legalizing  city  bonds  is  not  unconstitutional  as  being  local 
and  special  legislation,  since  such  legislation  does  not  fall  within 
the  cases  enumerated  by  section  22,  article  4,  of  the  Constitution.  lb, 

6.  Railroads. — Employers*  Liability  Act. — The  act  of  March  4,  1893, 
sections  7083-7087  Bums  1894,  known  as  the  Employers'  Liability 
Act,  making  railroad  and  other  corporations,  except  muncipal  cor- 
porations, liable  for  injuries  to  employes  resulting  from  negligence 
of  oo-employes,  and  prohibiting  such  oorporations  from  entering 
into  contracts  with  employes  releasing  them  from  liability  to  any 
employe  having  a  right  of  action  under  the  provisions  of  said  act 
is  constitutional.  Pittsburgh,  etc.,  R.  Co.  v.  Hosea,  413. 

7.  Railroad. — Employers*  Liability  Act. — The  Employers'  Liability 
Act  (Acts  1893,  p.  294),  making  railroad  and  other  corporations,  ex- 
cept municipal  corporations,  liable  for  injuries  to  their  employes 
resulting  from  negligence  of  co-employes,  does  not  deny  railroad 
corporations  the  equal  protection  of  the  laws  guaranteed  by  section 
23,  article  1,  of  the  Constitution  of  the  State  and  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States. 

Pittsburgh,  etc.,  R.  Co.  ▼.  Montgomery,  I. 

8.  Title  to  Act. — Employers* s  Liability  Act. — Under  section  19.  arti- 
cle 4,  of  the  State  Constitution,  providing  that  every  act  shall  em- 
brace but  one  subject  and  matters  properly  connected  therewith, 
the  act  of  March  4,  1893,  entitled  *'an  act  regulating  railroads  and 
other  corporations,"  and  which  enlarges  the  liability  of  railroads, 
is  not  unconstitutional.  lb. 

9.  Employers^  Liability  Act. — Railroads. — Release  From  Future  Lia- 
bility.— Section  7087  Bums  1894,  which  nullifies  contracts  made  by 
railroad  companies  or  other  corporations,  releasing  them  from 
future  liability  to  employes  for  personal  injuries  is  not  unconstitu- 
tional, as  being  in  violation  of  section  23,  article  1,  of  the  Constitu- 
tion of  the  State  and  the  fourteenth  amendment  to  the  Constitution 
of  the  United  States.  I  b. 

10.  Employers*  Liability  Act. — Title. — The  prohibition  of  contracts 
releasing    corporations    from     liability    for    personal    injuries    of 
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their  employes,  as  prescribed  by  section  5«  of  the  act  of  March  4, 
1893,  is  germane  to  and  properly  connected  with  the  main  subject 
of  the  act,  and  need  not  be  expressed  in  the  title.  lb. 

11.  Corporations. — Railroads. — Where  an  act  fixing  the  liability  of 
corporations  is  valid  as  to  railroad  corporations,  a  railroad  corpora- 
tion cannot  be  permitted  to  litigate  the  constitutionality  of  the  act 
as  to  other  corporations.  lb. 

12.  Baseball. — Sunday. — Section  3087  Bums  1894  prohibiting  any 
person  from  playing  baseball  on  Sunday,  where  a  fee  is  charged, 
IS  not  class  legislation  within  the  meaning,  and  in  violation  of  the 
fourteenth  amendment  of  the  United  States  Constitution  providing 
that  **  no  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens,  nor  deny  to  any  person, 
within  its  jurisdiction  the  equal  protection  of  the  laws",  nor  of 
article  1,  section  23,  of  the  State  Constitution  providing  that  '*the 
General  Assembly  shall  not  grant  to  any  citizen,  or  class  of  citizens, 
privileges  or  immunities,  which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens."  State  v.  Hogreiver,  65S, 

GONTINXTANCE- 

Discretion  of  Court. — No  error  was  committed  in  overruling  defend- 
ant's motion  for  a  continuance  upon  the  ground  that  he  was  not 
prepared  to  produce  the  evidence  to  refute  new  facts  brought  into 
the  case  by  a  paragraph  of  reply,  filed  by  plaintiff  after  the  issues 
were  closed,  and  on  the  day  of  trial,  where  all  the  material  facts 
pleaded  in  such  reply  were  in  issue  by  the  general  denial. 

Magnuson  v.  Billings,  177. 

CONTRACTS— Violation  of  contracts  of  hire,  see  Master  and  Serv- 
ant, 1,  2,  8,  4,  5;  Hamilton  y.  Love,  642. 

Standing  trees  may  be  subject  to  sale  by  parol.  See  Trespass; 
Spacy  V.  Evans,  431. 

A  special  contract  exempting  a  carrier  from  liability  for  loss  or  dam- 
age caused  by  fire  is  valid,  but  such  exemption  does  not  protect 
the  carrier  when  the  fire  or  the  consequent  loss  is  the  result  of  his 
own  negligence.  See  Carriers,  1 ;  Insurance  Co,  v.  Lake  Erie, 
etc.,B,  Co.,  333. 

1.  Execution  Without  Reading. — It  is  a  general  rule  that  one  who 
executes  a  written  instrument  without  reading  it  will  not  be  re> 
lieved  of  the  consequences  of  his  want  of  care. 

Oivan  v.Masterson,  1S7. 

2.  Execution  Without  Reading. — Fraud.— Ouq  who,  by  known 
trust  and  confidence  reposed  in  another,  relies,  and  has  good  cause 
to  rely,  upon  representations  made  by  such  other  party,  and  is 
thereby  induced  to  execute  an  instrument  for  the  benefit  of  such 
other  p»erson,  and  in  the  belief  that  he  is  executing  another  and  dif- 
ferent instrument,  may  be  relieved  as  against  such  wrong,  in  oase 
no  innocent  third  parties  are  thereby  injured.  16. 

CONTBIBUTOBY  KBaLIGENCE— See  NEauoENCE. 

1.  Special  Verdict. — Conclusion. — ^Where  the  facts  disclosed  by  a 
special  verdict  are  such  as  would  warrant  reasonable  men  in  draw- 
ing two  inferences  as  to  the  contributory  negligence  in  favor  of  the 
plaintiff,  such  inference  will  be  accepted  by  thecourtasconclusiva 

Illinois,  etc.,  R.  Co,  v.  Cheek,  663. 
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2.  Damages. —  Railroads, — Complaint, — A  complaint  against  a  rail- 
road company  for  damages  on  account  of  injuries  sustained  bj 
plaintiff  in  attempting  to  enter  defendant's  passenger  car,  alleged 
that  defendant  neglected  to  construct  a  platform  at  its  station 
where  plaintiff  took  passage;  that  defendant  stopped  its  train  at  a 
place  where  the  distance  from  the  ground  to  the  lowest  step  on 
the  car  was  three  feet,  and  invited  the  plaintiff  to  board  the  car  in 
such  position  without  f  umishine  a  stool  to  assist  her  in  reaching 
the  steps;  that  plaintiff  re(^uested  that  a  stool  be  furnished  for  such 
purpose,  but  the  servants  in  charge  of  the  train  assured  her  that 
they  would  assist  her  to  board  the  train  in  safety,  and  in  making  an 
effort  to  enter  the  car  without  any  fault  or  negligence  on  her  part 
she  was  injured.  Held,  that  the  complaint  does  not  show  &s  a 
matter  of  law  that  plaintiff  was  guilty  of  contributory  negligence. 

lb. 

CORPO&ATIOirS— Where  an  act  fixing  the  liability  of  corporations 

is  valid  as  to  railroad  corporations,  a  railroad  corporation  cannot 

be  permitted  to  litigate  the  constitutionality  of  the  act  as  to  other 

corporations.    See  Constitutional  Law,  11;  Pittsburgh,  etc.,  R. 

Co.  V.  Montgomery,  1. 

1.  Officers. — Services  Outside  Offlcidl  Duties. — Compensation. — The 
claim  of  an  officer  of  a  corporation  for  services  rendered  by  him 
beyond  the  scope  of  his  official  duty  may  be  allowed,  where  no 
element  of  fraud  or  dishonesty  is  involved. 

Kenner  t.  Whitelock,  Rec,,  6S5, 

2.  Stockholders  Bound  by  the  Action  of  Court  in  Appointment  of 
Receiver. — Stockholders  of  a  corporation,  who  are  such  pending 
litigation  resulting  in  the  appointment  of  a  receiver  therefor,  are 
bound  thereby.  Hatfield  t.  Cummings,  Rec,  S80. 

3.  Mortgage  to  Secure  Preferred  Creditors. — Insolvent  Foreign  Cor- 

Cations. — An  insolvent  foreign  corporation  may  mortgage  its 
is  in  this  State  to  secure  a  bona  floe  antecedent  debt  to  a  pre- 
ferred creditor,  where  such  action  is  not  prohibited  by  the  statutes 
of  the  foreign  state.  Nathan,  Ex.,  v.  Lee,  Rec,  2S2. 

4.  Preference  of  Creditors. — Insolvency, — An  insolvent  corporation, 
in  like  manner  as  an  insolvent  natural  person,  may  execute  a  mort- 
gage upon  its  property  for  the  purpose  of  securing  preferred 
cr^itors.  lb. 

5.  Foreign  Corporations. — The  restrictions  or  prohibitions  contained 
in  the  charter  of  a  forei^^i  corporation,  or  those  of  the  governing 
laws  of  the  state  where  it  is  organized,  in  relation  thereto,  are 
recognized  and  enforced  in  other  jurisdictions,  and  not  the  general 
legislation  or  judicial  decisions  of  the  state  in  which  such  corpora- 
tion is  organized.  lb. 

6.  Railroad  Corporation  <jl  Person  vnthin  the  Meaning  of  Bill  of 
Rights. — Constitution  Construed. — Railroad  corporations  are  per- 
sons within  the  meaning  of  section  21.  article  1,  of  the  Constitution 
of  the  State,  and  of  the  equality  clause  of  the  Constitution  of  the 
United  States.  Pittsburgh,  etc.,  R.  Co.  v.  Montgomery,  1, 

COUNTIES — Costs  incident  to  location  of  coimty  seat  may  be  im- 
posed upon  city  where  located.  See  Municipal  Corporations,  8, 
9,  10;  Schneck  v.  City  of  Jeffersonville,  SOJ^. 

1.  Claims. — Jurisdiction  of  Board  of  Commissioners. — The  filing  of 
a  claim  against  a  county  with  the  auditor,  and  his  presenting  the 
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same  to  the  board  of  county  commissioners  is  all  that  is  required  to 
give  the  board  jurisdiction  to  act  thereon.        Myers  v.  Gibson^  500. 

2.  Claims. — Jurisdiction  of  Board  of  Commissioners. — Appeai. — 
Unless  the  board  of  county  commissioners  has  jurisdiction  to  act 
on  the  merits  of  a  claim  presented,  the  circuit  court,  on  an  appeal 
from  an  allowance  by  such  board,  will  not  have  jurisdiction  to  ren- 
der judgment  against  the  county.  ib. 

3.  Claims  Reflled  After  Disallowance. — Jurisdiction  of  Board  of 
Commi8sio7iers, — ^Where  a  claim  against  a  county  for  work  and 
material  was  filed  with  the  board  of  commissioners,  and  by  them 
disallowed,  and  no  appeal  was  taken,  the  board  at  a  subsequeot 
session  had  no  jurisdiction  to  allow  a  claim  presented  for  the  same 
work  and  material.  lb. 

COUNTY  ASSESSOB— See  Taxation. 

,  May  inspect  books  of  building  and  loan  and  other  corporations. 
See  Taxation,  7;  State,  ex.  rel.,  v.  Working7nen*s,  etc.,  Assn.,  S78. 

COUNTY  SUBVEYOR— See  Boundaries;  Survey. 

COUNTY  TBEASUBEB— Construction  of  the  act  of  1897  (Acts  1807, 
p.  288)  fixing  the  time  for  the  commencement  of  term  of  office. 
See  Officers,  1,  2,  3;  Aikman  T.State^.ex.  rel.,  667;  Weaver  ▼. 
State  ex.  rd.,  479. 

COURTS— See  Supreme  Court;  Appellate  Court. 

1.  Execution. — hxjunction. — The  court  of  one  county  may  restrain 
tlie  illegal  sale  of  lands  in  such  county  under  an  execution  issued 
from  the  court  of  another  county.     Zimmerman  v.  Makepeace,  199. 

2.  Rules  for  Conduct  of  Business. — Courts  have  power  to  adopt  rules 
for  conducting  the  business  therein,  not  repugnant  to  the  laws  of 
the  Stj\te,  and  wlien  adopted  they  have  the  force  and  effect  of 
law,  and  cannot  be  dispensed  with  in  a  particular  case. 

Magnuson  v.  Billings,  177. 
8.  Rules  for  Conduct  of  Business.  —  Pleading.  —  Argumentative 
Denial. — The  action  of  the  court  in  permitting  plaintiff  to  file  an 
additional  paragraph  of  reply  after  the  issues  were  closed,  contrary 
to  a  rule  of  court  is  not  reversible  error,  where  the  pleading 
amounted  merely  to  an  argumentative  denial,  and  all  the  evidence 
under  it  was  admissible  under  the  general  denial.  lb. 

4.  Assignment  for  Benefit  of  Creditors.— Preferences. — Insolvent 
Corporations. — Decision  of  Courts  of  Sister  State, — A  mortgage 
executed  by  an  insolvent  corporation  of  another  state  upon  lands 
in  this  State  to  secure  preferred  creditors  residing  in  the  sister 
state  will  not  be  held  invalid  because  of  a  decision  of  the  supreme 
court  of  such  state  that  an  insolvent  corporation  cannot  lawfully 
dispose  of  or  encumber  its  property  otherwise  thati  for  the  equ^ 
benefit  of  all  of  its  creditors,  where  such  mortgage  was  not  exe- 
cuted in  violation  of  any  statute  of  such  state,  nor  in  violation  of 
any  construction  placed  upon  any  statute  of  such  state,  by  its  highest 
court.  Nathan,  Ex.,  v.  Lee,  Rec.,  ^3S. 

CBIMINAL  LAW— See  Forgery. 
Time   in    whi(!h    to   present  bill  of  exceptions,  see  Appeal  and 
Error,  15;  Robards  v.  State,  20^. 
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Termination  of  prosecution,  see  Malicious  pROSEomiON,  1,   2; 

Stark  V.  Bindley,  1S2. 
As  to  the  giving  of  irrelevant  instructions  in  a  criminal  cause,  see 

Instructions,  10,  11,  12;  Robinson  v.  State.  S04. 

1.  Indictment. — Appeal  and  Error. — The  sufficiency  of  an  indict- 
ment cannot  be  questioned  for  the  first  time  on  appeal. 

Pace  V.  State,  S4S. 

2.  Affidavit. — Baseball. — Sunday. — An  affidavit  in  a  prosecution  for 
playing  baseball  on  Sunday  where  an  admittance  fee  is  charged,  in 
violation  of  section  2087  Bums  1894,  is  not  bad  for  failing  to  state 
the  name  of  some  person  who  paid  an  admission  fee. 

State  V.  Hogreiver,  653. 

3.  Defense. — Special  Pleas. — Such  matters  of  defense  as  might  have 
been  set  up  b^  special  plea  at  common  law  may  yet  be  presented  in 
that  manner  in  this  State.  Davis  v.  State,  146, 

4.  Defenses  Wliich  May  he  Specially  Pleaded. — Besides  the  special 
pleas  to  the  jurisdiction  of  the  court  and  in  abatement,  the  only 
defenses  that  may  be  specially  pleaded  are  a  former  acquittal,  a 
former  conviction,  and  insanity.  lb. 

6.  Evidence. — Examination  of  Defendant  as  to  Previous  Offenses. — 
No  error  was  committed  in  permitting  the  prosecuting  attorney 
to  ask  defendant  on  cross-examination  concerning  certain  prosecu- 
tions against  him  for  criminal  offenses  committed  by  him  previous 
to  the  commission  of  the  offense  for  which  he  was  being  tried. 

Ellis  V.  State,  S26. 

6.  Previous  Threats. — Homicide. — Previous  threats  made  by  de- 
ceased against  defendant  are  not  admissible  in  evidence  in  the  trial 
of  a  person  charged  with  committing  homicide,  where  it  was  not 
shown  that  deceased  attacked  defendant.  Ih. 

7.  Evidence. —  Previous  Threats. —  Homicide. — In  the  trial  of  a 
case  of  homicide,  previous  threats  of  deceased  are  not  admissible  in 
evidence,  where  it  is  not  shown  that  such  threats  had  been  commu- 
nicated to  defendant  before  the  homicide.  Ih. 

8.  Evidence. — Examination  of  Defendant  as  to  Previous  Offenses. — 
Where  defendant  was  cross-examined  concerning  certain  prose- 
cutions against  him  for  criminal  offenses  committed  previous  to  the 
offense  for  which  he  was  being  tried,  he  is  not  entitled  to  testify  as 
to  matters  in  excuse  and  extenuation  of  such  acts.  Ih. 

9.  Trial. — Presence  of  Accused. — The  filing  by  defendant  of  a  motion 
for  change  of  venue  and  for  leave  to  summon  witnesses  to  appear 
and  testify  in  support  thereof  and  the  proceedings  of  the  court  on 
such  motions  are  neither  parts  of  the  trial,  nor  incidents  of  it, 
within  the  meaning  of  the  provisions  of  section  1855  Bums  1804, 
that  no  person  prosecuted  for  an  offen.se  punishable  by  death,  or 
confinement  in  the  state  prison  or  county  jail  shall  be  tried  unless 
present  during  the  trial.  Jones  v.  State,  SIS. 

10.  Assault  and  Battery  with  Intent. — Emdence.—Opinion  of  Wit- 
ness.— The  opinion  of  a  w^itness  that  a  revolver  used  in  committing 
an  alleged  assault  and  battery  with  intent  to  commit  murder  would 
not  probably  kill  at  a  given  distance  is  inadmissible  in  evidence. 

Rains  v.  State,  69. 

11.  Instruction. — Ghod  Character  of  Defendant.^ An  instruction  that, 
if  the  jury  believed  that  the  defendant  was  guilty  as  charged 
in  the  indictment,  beyond  a  reasonable  doubt,  it  would  be  their 
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duty  to  convict  him,  though  he  had  previously  been  of  good  repu- 
tation for  peace  and  quietude,  was  not  prejudicial  to  the  defendant 
when  given  in  connection  with  other  instructions  properly  charg- 
ing the  jury  upon  the  question  of  defendant's  good  character.     lb. 

12.  Self- Defense. — Appreheiision  of  Danger. — Evidence.  —  Weight. — 
Homicide. — Where  in  the  trial  of  a  criminal  cause  the  jury,  by 
their  verdict,  decided  that  defendant  had  no  reasonable  apprehen- 
sion of  danger  when  he  shot  deceased,  it  is  not  the  provinc^e  of  the 
Supreme  Court  to  weigh  the  evidence,  if  that  part  of  it  tending  to 
support  the  verdict  is  legally  sufficient  to  justify  the  finding  of  the 
jury.  Ellis  v.  State,  3:i6. 

13.  Evidence. — Record  of  the  Trial  and  Conviction  of  another  Charg- 
ed With  same  offense. — The  record  of  the  trial  and  conviction  of 
another  person  who  was  indicted  and  separately  tried  for  the  same 
offense  is  not  admissible  in  evidence  either  to  prove  defendant's  in- 
nocence or  to  establish  the  grade  of  the  offense.  Davis  v.  State,  145. 

14.  Change  of  Venue. — Separate  Trial. — ^The  separate  motion  of  one 
jointly  indicted  with  another  for  a  change  of  venue  involves  and 
includes  a  motion  for  a  separate  trial  Jones  v.  State,  318. 

15.  Separate  Trial.^Affidavit  of  One  Jointly  Indicted. — Appeal  and 
Error. — The  affidavit  of  a  person  jointly  indicted  with  appellant, 
is  not  competent  evidence  on  appeal  to  show  that  such  person  did 
not  demand  a  separate  trial,  where  such  affidavit  was  not  part  of 
the  bill  of  exceptions.  lb. 

16.  Assault  and  Battery  with  Intent. — Instructions. — Harmless  Error. 
— Erroneous  instructions  as  to  malice  and  other  elements  which 
enter  into  the  crime  of  murder  in  the  first  and  second  degrees  will 
be  considered  harmless,  where  appellant  was  convicted  only  of  as- 
sault with  intent  to  commit  manslaughter.  Bains  v.  State,  69. 

17.  Instruction. — Reasonable  Doubt. — An  instruction  that  the  jury 
is  not  required  to  be  satisfied  beyond  a  reasonable  doubt  of  '*eacn 
link  in  the  chain  of  evidence  relied  upon  to  establish  the  guilt 
of  the  defendant,"  when  standing  alone,  is  inaccurate  and  objec- 
tionable, but  such  instruction  does  not  constitute  reversible  error 
when  given  with  full,  complete,  and  correct  instructions  on  the  sub- 
ject of  reasonable  doubt.  lb. 

18.  Instructions. — Self- Defense. — An  instruction  to  the  effect  that  a 
person  is  not  justified  in  using  a  deadly  weapon  in  defense  of  his  per- 
son when  assaulted  by  one  who  has  no  weapon  in  his  hands,  nor 
the  appearance  thereof,  is  erroneous.  Davis  v.  State,  34, 

19.  Instruction. — Revenge. — On  the  trial  of  one  charged  with  assault 
with  intent  to  commit  murder  an  instruction  which  deals  with 
the  ouestion  of  self-defense  is  not  vitiated  by  the  addition  of  the 
words,  "the  law  does  not  permit  a  person  to  revenge  himself  in 
any  case."  Rains  v.  State  69. 

20.  Instruction. — Harmless  Error. — An  instruction  directing  the  jury 
to  assess  the  punishment  of  defendant  if  they  f oxmd  him  guilty, 
when  under  the  law  they  could  determine  only  the  question  of  guUt 
or  innocence,  is  harmless.  Davis  v.  State,  146. 

21.  Misconduct  of  Bailiff. — Presumption.— Jury. — It  will  not  be  pre- 
sumed in  the  absence  of  evidence  that  an  improper  statement  made 
to  a  juror  b^  the  bailiff  was  communicated  by  him  to  other  mem- 
bers of  the  jury,  and  that  it  exerted  such  an  influence  over  the  jury 
as  to  cause  them  to  return  a  verdict  against  defendant  in  a  criminal 
cause  more  unfavorable  to  him  than  they  otherwise  would. 

Messenger  v.  State.  tS7. 
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22.  Jury, — Miscondtict. — Separation. — New  TVial. — No  error  was  com- 
mitted in  oTerruling  a  motion  for  a  new  trial  based  upon  the  alleged 
misconduct  of  the  jury  in  separating  after  thej  retired  from  the 
court  room,  without  leave,  where  it  is  shown  that  the  separation 
was  unavoidable;  that  they  were  not  out  of  the  custody  and  sight 
of  the  baili£F,  and  that  not  a  word  was  sjMken  to  them  by  any 
person.  Jones  v.  State,  318, 

28  Homicide.  —  Self-Defense.  —  Apprehension  of  Danger.  —  WJien 
Question  for  Jury. — The  evidence  showed  that  deceased  came  to 
the  house  where  defendant  boarded,  about  10  o'clock  at  night, 
and  asked  to  stay  overnight ;  that  defendant  went  to  the  door 
and  informed  him  that  it  was  not  a  lodging  house,  and,  after 
consulting  the  landladv,  went  back  to  the  door  and,  having  some 
words  with  deceased,  closed  the  door,  when  deceased  threw  some- 
thing and  struck  the  house  about  three  feet  from  the  door  ;  that 
defendant  went  to  his  bedroom  and  got  his  revolver,  went  to  the 
door  and  fired  at  once  at  deceased,  who  had  gone  outside  the  front 
gate  about  fifteen  feet  away.  There  was  no  evidence  that  deceased 
attempted  to  enter  the  house,  but  defendant  claimed  that  when  he 
opened  the  door  deceased  made  a  movement  as  if  to  shoot  or  throw 
at  him,  and,  upon  this  appearance,  he  fired  the  fatal  shot.  Held, 
that  it  was  the  province  of  the  jury  to  determine  whether  the  cir- 
cumstances afforded  reasonable  grounds  for  defendant  to  appre- 
hend that  his  life  was  in  danger,  or  that  he  was  in  danger  of  great 
bodily  harm.  Ellis  v.  State,  SS6. 

24.  Indeterminate  Sentence  Law. — Constitutional  Law. — Assault  and 
Battery  with  Felonious  Intent. — The  act  of  March  8,  1897  (Acts 
1897,  p.  219).  known  as  the  indeterminate  sentence  law,  is  not  an 
ex  post  facto  law  within  the  meaning  of  section  twenty- four,  article 
one  of  the  bill  of  rights  as  apolied  to  an  indeterminate  sentence 
upon  conviction  of  assault  ana  battery  with  felonious  intent,  the 
crime  having  been  committed  before  the  passage  of  the  act,  as 
the  new  law  does  not  add  to  or  increase  tne  punishment  of  the 
offense  beyond  that  existing  at  the  time  of  its  commission. 

Davis  V.  State,  SU. 

25.  Indeif'rminate  Sentence  Law.— Constitutional  Law. — Repeal  of 
Good  Time  Law.— The  Act  of  March  8,  1897  (Acts  1897  p.  219), 
known  as  the  indeterminate  sentence  law,  is  not  ex  post  facto  in 
that  it  repeals  the  good  time  law,  as  the  good  time  law  relates  only 
to  rules  for  the  government  of  the  prison  officials,  and  the  indeter- 
minate sentence  law  substitutes  a  new  and  different  method  of 
crediting  good  time  to  the  convict.  lb. 

26.  Baseball. —Sunday.— Section  2087  Bums  1894.  prohibiting  anj 
person  from  playing  baseball  on  Sunday  "where  any  fee  is 
charged"  is  not  void  for  uncertainty  as  to  the  meaning  of  the 
word  **  fee",  or  by  whom  it  is  to  be  paid.       State  v.  Hogreiver,  66S, 

27.  Penalties. — Review.— The  graduation  of  penalties  for  offenses, 
differing  in  their  circumstances  and  surroundings  is  a  matter 
wholly  within  the  discretion  of  the  legislature,  and  will  not  be  re- 
viewed by  the  courts  where  an  abuse  of  discretion  is  not  shown.  lb. 

28.  Penalties. — Constitutional  Lata. — Where  several  different  acts 
are  prohibited  by  law,  a  difference  in  the  penalties  for  viola- 
tions of  sucn  several  acts  cannot  be  said  to  constitute  a  breach  of 
the  constitutional  provisions  intended  to  secure  equal  rights  to  all 
citizens.  lb. 

Vol.   152 — 46 
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29.  Police  Poirer.—Baseball.Sunday.'SQction  2087  Bums  1894  pro- 
hibiting persons  from  playing  baseball  on  Sunday  where  a  fee  is 
charged  is  a  valid  exercise  of  the  police  power  of  the  State.         lb. 

BAMAOES— See  Railroads;  Carrdebs;  Nbguobnoe;  Master  and 
Servant;  Personal  Injuries. 

Sufficiency  of  complaint  in  an  action  for  the  wrongful  appropria- 
tion of  real  estate,  see  Pleadinq,  7;  Pittsburgh,  etc.,  R,  Co.  v. 
Beck,  421. 

As  to  excessive  damages,  see  Appeal  and  Error,  60,  51 ;  lUinoU, 
etc.,  R.  Co.  V.  Cheek,  663. 

Administrator  cannot  recover  for  the  physical  pain  and  suffering  of 

his  intestate.    See  Personal  Injuries,  3;  Hilliker  v.  Citizens 

Street  R.  Co.,  86. 

Personal  Injuries. — Physical  and  Mental  Suffering. — In  an  action  for 
damages  for  personal  injuries  physical  and  mental  soffering  are 
proper  elements  of  damages. 

Pittsburgh,  etc.,  R.  Co.  v.  Montgomery,  I. 

DEATH — Section  285  Bums  1894  creates  a  new  and  independent  right 

of  action  in  favor  of  the  personal  representatives  of  a  person 

whose  death  was  caused  by  the  wrongful  act  of  another.    See 

Action;  Pittsburgh,  etc,  R.  Co.  v.  Hosea,  412. 

DECEDENTS'  ESTATES— See  Descent  and  Distribution. 

As  to  setting  aside  final  settlement  for  the  purpose  of  collecting 

taxes,  see  Taxation,  9, 10, 11;  Qraham  v.  Russell,  Aud.,  1S6. 

\  Filing  of  Claims. — Taa^es. — The  State  is  not  required  to  file  for 
payment  its  claim  for  taxes  against  a  decedent's  estate. 

Qraham  v.  Russell,  Aud.,  186. 

2.  Action  to  Foreclose  Mortgage. — Administration  on  Estate. — In 
an  action  to  foreclose  a  mortgage  made  payable  to  mortgagee's 
children  and  grandchildren  it  was  not  necessary  to  prove  that  the 
estates  of  such  children  as  were  deceased  had  been  settled,  where 
the  complaint  alleged  that  the  children  died  intestate,  leaving  no 
debts,  and  that  no  administrator  had  been  appointed  on  account  of 
their  estates.  Brunson  v.  Henry,  310. 

DEEDS — See  Easements.    Are  governed  by  the  law  of  the  situs  of 

the  realty.    See  Mortoaqes,  1;  Nathan,  Ex.,  v.  Lee,  Rec,  £32. 
Reservation  of  right  of  way  in  deed,  see  Easements,  2;  Boyd  v. 

Bloom,  15S. 
Where  conveyance  made  by  husband  to  wife  may  be  set  aside  on 

account  of  fraud  of  wife  in  abuse  of  confidential  relations,  see 

Husband  and  Wife,  8;  Basye  v.  Basye,  112. 

1.  Execution  Without  Reading. — Mlien  Set  Aside  for  Fraud. — 
Where  a  stepson  at  the  request  of  his  stepfather  signed  a  deed 
without  reading,  believing,  as  was  represented  by  such  stepfather, 
that  he  was  signing  a  mortgage  which  he  had  just  read,  such  deed 
will  be  set  aside  for  fraud.  Givan  v.  Masterson,  127. 

2.  Mistake. — Correction. — Where  a  mistake  was  made  in  a  deed, 
a  deed  of  correction  and  confirmation  relates  bac*>k  to  the  time  of 
the  original  conveyance,  no  new  rights  having  intervened. 

Pittsburgh,  etc.,  R.  Co.  v.  Beck,  J^l. 
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3.  RpcitcU  Reserving  Life  Estate, — Construction, — A  convevanoe 
in  the  ordinary  form,  except  a  recital  that  the  "deed  is  to  take 
effect  and  be  in  full  force  on  and  after  the  death  of  this  grantor," 
is  a  deed,  and  is  not  testamentary  in  character.  The  only  effect  of 
the  recital  being  to  reserve  a  life  estate  to  the  grantor,  and  thus 
postpone  the  possession  of  the  grantee  until  after  the  death  of  the 
grantor.  KeUey,  Odn,,T,  Shimer,  Adm.^  S90, 

4.  How  Premises  Sought  to  he  Described  May  be  Identified. — 
For  the  purpose  of  identifying  the  premises  sought  to  be  described 
reference  may  be  had  to  other  couTeyances,  plats,  lines,  or  reoozds, 
well  known  in  the  neighborhood,  or  on  file  in  public  offices. 

Pittsburgh^  etc.,  R,  Co.  v.  Beck,  4X1. 

6.  xifter  Acquired  Title. — Husband  and  Wife. — Mortgages. — Fore- 
closure.— Inchoate  Interest  of  Wife. — Redemption. — A  grantor  con- 
veyed land  giving  only  a  certificate  of  purchase.  Theland  was  af- 
terward conveyed  by  successive  warranty  deeds.  The  last  g^rantee 
mortgaged  same  for  the  purchase  money,  his  wife  not  joining  there- 
in, and  the  mortgage  was  foreclosed  without  making  the  wife  a 
party.  After  the  foreclosure,  and  pending  the  sale,  the  original 
grantor  executed  a  warranty  deed  to  the  last  g^rantor.  Held^  that 
such  deed  related  back  and  vested  the  after-acquired  title  in  gran- 
tee as  of  the  date  of  his  deed ;  that  the  inchoate  interest  of  grantee's 
wife  also  attached  as  of  that  date;  that  the  purchaser  at  the  fore- 
closure Kale  acquired  the  legal  title  to  the  land,  subject  to  the  right 
of  the  wife  to  redeem  as  to  her  one-third  interest  in  the  manner 
provided  by  law.  Frain  v.  Burgett,  65. 

6.  Action  to  Set  Aside  for  Fraud. — Where  a  husband  and  wife  join 
in  adeed  to  the  husband's  stepfather,  believing,  as  represented  by 
such  stepfather,  that  they  were  executing  a  mortgage,  and  an 
action  is  afterwards  brought  to  set  aside  the  deed,  the  evidence  of 
the  wife  that  she  had  reposed  great  trust  and  confidence  in  her  hus- 
band's stepfather  was  admissible.  Oivan  v.  Masterson,  147. 

7.  Action  to  Set  Aside  for  Fraud, — When  F^aud  May  be  Proved 
by  Preponderance  of  Evidence. — In  an  action  to  set  aside  a  deed 
alleged  to  have  been  procured  by  the  fraud  of  one  in  whom  the 
grantors  properly  reposed  trust  and  confidence,  the  fraud  may  be 
established  by  a  preponderance  of  the  evidence;  the  rule  that  the 
evidence,  in  order  to  prevail  against  a  deed  regular  in  form  and  duly 
acknowledged,  must  satisfy  the  court  beyond  a  reasonable  doubt 
that  the  execution  of  the  deed  w*as  procured  through  the  fraud  of 
the  grantee,  not  being  applicable.  lb. 

8.  Action  to  Set  Aside  for  Fraud.  ~- Evidence. —In  an  action  by  a 
stepson  to  set  aside  a  deed  alleged  to  have  been  procured  by  his 
stepfather  by  fraudulently  representing  at  the  time  of  its  execution 
that  it  was  a  mortgage,  where  it  is  claimed  by  plaintiff  that  he  did 
not  know  the  real  nature  of  the  instrument  for  two  months  after  its 
execution,  the  testimony  of  a  w^itn^ss  that  she  had  afterwards  in- 
formed plaintiff  of  the  true  character  of  the  instrument  he  had 
signed,  is  admissible  as  corroborating  the  evidence  of  plaintiff  that 
he  did  not  know  the  instrument  was  a  deed  when  he  signed  it.    lb 

DEMURBEB— As  to  form  of  joint  and  several  demurrer,  see  Plead- 
ing, 16;  Roumd  V.  State,  39. 
When  will  be  treated  as  a  joint  and  several  demurrer  on  appeal, 
Eee  State,  ex.  rel.,  v.  Working  men's,  etc.,  Assn.,  278. 
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DESCENT  AND  DISTBTBUTION^See  Decedents'  Estates.  In- 
choate interest  of  wife  in  lands  of  husband,  see  Husbaxd  and 
Wife,  4 ;  Frain  v.  Burgett,  66. 

1.  Husband  and  Wife. — Childless  Second  Wife. — Section  1  of  the  act 
of  March  11,  1889  (Acts  1889,  p.  430,  section  2644  Burns  1894)  provid- 
ing that  if  a  man  marrj  a  second  or  subsequent  wife  and  has  by  her 
no  children,  but  has  children  alive  by  a  former  wife,  the  interest  (if 
such  wife  in  the  lands  of  her  husband  shall  be  a  life  estate,  and  the 
fee  of  the  same  shall  vest  in  such  children  at  the  death  of  the  hus- 
band is  void,  as  it  sought  to  amend  section  2  of  the  act  of  1853  w*hich 
was  repealed  by  the  act  of  March  9,  1867.  Helt  v.  Helt,  14£. 

2.  Husband  and  Wife.  ^-Childless  Second  Wife. — Plaintiff  brought 
suit  for  partition  of  her  one-third  interest  in  her  deceased  husband's 
real  estate.  The  pleadings  showed  that  plaintiff  was  a  second  wife, 
having  no  children  by  the  marriage  existing  at  the  time  of  her 
husband's  death,  but  having  a  child  living  by  a  prior  marriage  be- 
tween her  and  her  husband,  which  had  been  dissolved,  and  that 
the  husband  had  children  living  by  a  previous  wife.  Held,  that  the 
rights  of  plaintiff  in  said  lands  are  determined  by  section  24^7  R. 
S.  1881,  or  2640  Burns  1894,  either  of  which  gives  her  one- third  of 
the  land  in  fee  simple,  with  limitation  as  to  descent  and  disposition 
thereof  as  provided  in  section  2487  R.  S.  1881  or  section  2641 
Burns  1894.  Ih. 

DRAINS— 

1.  Completion.  —  Right  of  Landoumer  to  be  Heard. — The  act  of 
1891  (section  5690  et  seq.  Bums  1894)  providing  for  the  construction 
of  public  drains  contemplates  that  the  petition  for  the  proposed 
ditch  shall  remain  upon  the  docket  until  the  final  completion  of  the 
work ;  that  when  the  work  is  completed  the  engineer  is  to  make  a 
final  report  to  the  board  for  its  approval,  and  any  landowner  whose 
land  is  affected  by  the  improvement  is  entitled  to  appear  before  the 
board  and  controvert  the  question  of  the  completion  of  the  ditch. 

Studabaker  v.  Studabaker,  S'J. 

2.  Public  Ditch. — Construction. — Duty  of  Engineer. — It  is  the  duty 
of  the  engineer  who  is  appointed  by  the  board  of  commission- 
ers to  superintend  the  construction  of  a  public  ditch,  under  Uie 
provisions  of  section  5690  et  seq.  Bums  1894,  to  see  that  the  ditch  is 
completed  according  to  the  terms  of  the  contract,  and  upon  the  fail- 
ure of  the  contractor  to  complete  the  work  according  to  contract 
the  engineer  is  invested  with  the  power  to  have  the  job  resold.    Jb. 

3.  Construction.  —  Assessment  of  Benefits,  —  Under  the  provi^don8 
of  sections  4285  and  4288,  R.  S.  1881,  authorizing  the  construc- 
tion of  drains  when  the  same  shall  be  conducive  to  the  public  health, 
convenience,  or  welfare,  or  when  the  same  will  be  of  public  benefit 
or  utility ,  and  the  assessing  of  lands  with  benefits  for  the  construction 
thereof,  whether  the  drain  passes  through  the  lands  assessed  or  not, 
whatever  will  come  to  the  land  from  the  drain  to  make  it  more 
valuable  for  tillage,  or  more  desirable  as  a  place  of  residence,  or 
more  valuable  in  the  general  market,  should  be  reckoned  as  benefits, 
whether  the  drain  actually  reaches  the  land  and  receives  the  water 
directly  from  it  or  not.  Culbertson  v.  Knight,  131. 

4.  Assessment  of  Benefits. — In  assessing  benefits  against  lands  for 
the  construction  of  a  drain  for  carrying  off  water  discharged  from 
such  lands  by  artificial  drains,  the  viewers  may  take  into  considera- 
tion that  the  upper  landowners  are  liable  to  be  enjoined  by  the 
owners  of  the  lower  lands  from  discharging  waters  collected  by 
them  by  such  drains.  26. 


INDEX.  725 

DRAINS— Continued. 

5.  Assessment  of  Benefits. — ^Where  the  owner  of  an  upper  estate  col- 
lects surface  water  into  a  body  by  a  system  of  artificial  drainage, 
or  even  cuts  a  channel  that  will  enable  the  water  to  flow  more  rap- 
idly or  in  a  larger  volume  upon  lower  lands,  benefits  may  be  as- 
sessed against  the  upper  lands  for  the  construction  of  a  drain  upon 
the  lower  lands  which  provides  means  of  escape  of  such  water.  lb, 

6.  Failure  of  Viewers  to  Report. — Where  viewers  were  appointed 
and  ordered  to  report  on  a  proposed  drain  at  the  March  term  of 
court,  but,  with  the  knowleage  and  acquiescence  of  the  petition- 
ers, did  not  report  until  the  September  term,  an  extension  of  time 
for  good  cause  shown  having  been  granted  both  at  the  March  and 
the  June  terms,  does  not  amoimt  to  an  abandonment  of  the  peti- 
tion. Bondurant  v.  Armey,  24J^. 

7.  Construction  in  Tux>  or  More  Counties. — Jurisdiction  of  County 
Commissioners. — Where  a  petition  was  filed  in  Kosciusko  county 
for  the  construction  of  a  ditch  having  its  source  in  Kosciusko 
county  and  its  terminus  in  Marshall  county,  and  for  an  arm  of  such 
ditch  having  its  source  in  St.  Joseph  county,  the  petition  in  so  far 
as  it  relates  to  the  construction  of  the  arm  was  properly  dismissed 
for  want  of  jurisdiction,  imder  section  24  of  the  act  of  April  21, 
1881.  Jb. 

8.  Construction  in  Two  or  More  Counties. — Joint  Session  of  County 
Commissioners. — ^Where  a  petition  filed  for  the  construction  of  a 
ditch  extending  into  two  counties,  and  for  an  arm  of  such  ditch 
extending  into  a  third  county,  was  dismissed  in  so  far  as  it  related 
to  the  construction  of  the  arm,  it  was  not  necessary  in  a  joint  ses- 
sion of  the  county  commissioners  that  the  third  county  be  present. 

lb. 

9.  Public  Ditch. — Board  Determines  when  Ditch  is  Completed. — 
The  board  of  commissioners  determines  when  a  public  ditch,  con- 
structed under  the  provisions  of  section  5690  et  seq.  Bums  1894,  is 
completed  according  to  the  terms  of  the  contract.    • 

Studabaker  v.  Studabaker,  89. 

10.  Assessments.  —Injunction. — Complaint. — Before  an  action  to  en- 
join the  collection  of  an  assessment  for  a  public  ditch  can  be 
maintained,  the  portion  of  the  tax  which  is  valid  must  be  paid  or 
a  tender  thereof  made,  and  such  fact  must  be  alleged  in  the  com- 
plaint or  it  will  not  be  sufficient  to  repel  a  demurrer.  lb. 

11.  Assessments. — Injunctions. — Complaint. — An  averment  in  a  com- 
plaint to  enjoin  the  collection  of  a  ditch  assessment  that  plain- 
tiff has  paid  all  the  taxes  due  is  but  a  conclusion  of  the  pleader, 
and  will  be  disregarded.  lb. 

12.  Assessments. — Injunction. — An  injunction  will  not  lie  to  prevent 
the  collection  of  an  assessment  made  for  the  construction  of  a  pub- 
lic ditch  for  the  reason  that  the  ditch  was  not  constructed  accord- 
ing to  the  plans  and  specifications,  where  the  complaint  does  not 
impute  any  invalidity  to  the  proceedings  establishing  the  ditch.    lb. 

EASEMENTS— 

1.  Right  of  Way. — Oates. — Where  one  grants  a  right  of  way  across 
his  land,  he  may  shut  the  termini  of  the  same  by  gates,  which  the 
grantee  must  open  and  close  when  he  uses  the  same,  unless  an 
open  way  is  expressly  granted.  Boyd  v.  Bloom,  152. 

2.  Deed — Construction. — Right  of  Way. — A  provision  in  a  deed  that 
the  grantee  should  have  a  free  and  undisturbed  ri^ht  to  use  a  cer- 
tain way  out  to  the  jmblic  highway  is  not  the  grant  of  an  open  way 
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preventing  the  grantor  from  maintedning  a  reasonable  number  of 
gates  across  the  way.  lb. 

EHPLOYEKS'  LIABILITY  ACT— The  act  of  March  4.  1893  (Acts 
1893,  p.  294)  is  constitutional.  See  Constitutional  Law,  6,  7; 
Pitt^mrgh,  etc.,  R.  Co.  v.  Montgomery,  1;  Pitt^nirgh,  etc..  R,  Co, 
V.  Hoseay  4  IS. 

Action  for  personal  injury  caused  by  negligence  of  fellow  servant 
acting  as  temporary  foreman,  see  Master  and  Servant,  15; 
Hodges  v.  Standard  Wheel  Co,,  680, 

Action  against  railroad  company  for  injury  to  employe  caused  by 
negligence  of  engineer,  see  Railroads,  1 ;  Pittsburgh,  etc. ,  R.  Co, 
V.  Montgomery,  1. 

As  to  release  of  railroad  company  from  liability  for  injuries  sus- 
tained by  the  acceptance  of  benefits  therefor  from  a  voluntary 
relief  association,  see  Railroads,  2,  3;  PitUburgh,  etc.,  R.  Co,  v. 
Moore,  Adm,,  S45;  Pittsburgh,  etc.,  R,  Co.  t.  Hosea,  412, 

ESTOPPEL — When  acceptance  of  benefits  by  partner,  accrued  un- 
der decree  of  court  in  receivership,  amounts  to  a  waiver  of  right 
of  appeal  from  appointment  of  receiver,  see  Appeal  and  Error, 
55 ;  WUliams  r,  Richards,  628. 

When  the  owners  of  lands  annexed  to  a  town  are  estopped  from 
questioning  the  validity  of  annexation  proceedings,  see  Towns,  8 ; 
Hiatt  V.  Tovm  of  Darlington,  570. 

When  defendant  in  an  action  to  foreclose  a  mortgage  is  estopped 
from  denying  the  validity  of  his  title  to  the  real  estate,  see  Plead- 
ma,  20;  Allen  v.  Stvdebaker  Bros,  Mfg,  Co,,  4O6, 

1 .  Pleading. —Matters  creating  an  estoppel  must  be  specially  pleaded. 

Frain  v.  Burgeti,  60. 

2.  Attachment. — Appeal. — Defendant  in  an  action  on  an  attach- 
ment undertaking  for  damages  for  the  loss  of  the  use  of  property 
pending  an  appeal  to  the  Supreme  Court  from  a  judgment  dis- 
allowing part  of  a  claim  in  attachment  will  not  be  estopped  from 
denying  the  sufficiency  of  the  appeal  bond  to  hold  the  property  by 
the  mere  fact  that  the  property  attached  was  not  released  pending 
the  appeal.  Waring  v.  Fletcher,  ujO. 

EVIDENCE — Exceptions  to  ruling  on  admission  of  evidence,  see  Ap- 
peal and  Error,  6.  22;  La  Plante  v.  State,  ex  rel.,  80;  Illinois  Cen- 
tral  R.  Co.  v.  Cheek,  663. 

Extrinsic  evidence  in  the  construction  of  wills,  see  Wills,  1.  2; 
WhitemanY.  Whiteman,  263. 

Letter  as  evidence,  see  Boundaries,  8;  Williams  v.  Atkinson,  98. 

Parol  evidence  is  admissible  for  the  purpose  of  aiding  the  description 
in  chattel  mortgage.  See  Chattel  Mortoaoes,  5;  BaZdun'nv. 
Boyce,  46. 

County  surveyor's  record  as  evidence.  See  Boundaries,  7,  8;  WH- 
Hams  V.  Atkinson,  VS. 
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The  executor  of  a  will  is  a  competent  witness  in  support  of  the  will 
as  to  nuktters  accruing  during  the  lifetime  of  the  testator.  White- 
man  V.  Whiteman,  263. 

Admissibility  in  evidence  of  the  reoord  of  the  trial  and  conviction 
of  another  charged  with  same  offense,  see  Criminal  Law,  13; 
Davis  V.  State,  145. 

In  action  to  set  aside  deed  on  account  of  fraud,  see  Deeds,  6,  8; 
Givan  v.  Masterson,  127. 

When  fraud  in  the  execution  of  a  deed  may  be  established  by  pre- 
ponderance of  evidence,  see  Deeds,  7.  lb. 

When  previous  threats  made  by  deceased  against  defendant  are  not 
admissible  in  evidence  in  the  trial  of  a  person  charged  with  com- 
mitting homicide,  see  Criminal  Law,  6,  7;  EllU  v.  State,  S26. 

The  one  who  appeals  from  a  survey  of  land,  under  section  6955 
Homer  1897,  has  the  burden  of  showing  that  the  survey  was  in- 
correct.   Bennett  ▼.  Simon,  490, 

As  to  weighing  the  evidence  by  the  Supveme  Court  in  a  criminal 
cause,  see  Criminal  Law,  12;  Ellis  t.  State,  S36. 

Opinion  of  a  witness  that  a  revolver  used  in  committing  an  assault 
and  battery  with  intent  to  oommit  murder  would  not  probably 
kill  at  a  given  distance  is  inadmissible  in  evidence.  See  Crim- 
inal Law,  10;  Bains  T.State^  69. 

When  evidence  will  not  be  considered  where  maps  and  plats  re- 
ferred to  by  witnesses  are  not  in  record,  see  Appeal  and  Error, 
25 :  Consolidated  Stone  Co,  v.  Summit,  297. 

Sufficiency  of  in  an  action  to  set  aside  a  conveyance  as  fraudulent, 
see  Fraudulent  Conveyances,  1 ;  Hay  v.  Marsh,  651. 

Supreme  Court  will  not  weigh.  See  Appeal  and  Error,  28,  29, 80, 
31;  Pittsburgh,  etc.,  R.  Co.  v.  Beck,  421;  Burr  v.  Smith,  469;  Hat- 
field v.  Cummings,  Bee.,  537;  Botvnd  v.  State,  39. 

1.  Deed. — Description. — Beferenee  to  Addition  of  Town. — ^Where  a 
deed,  introduced  in  evidence  for  the  purpose  of  locating  a  particu- 
lar piece  of  land,  locates  the  starting  point  of  the  description  of 
the  land  by  reference  to  an  addition  to  a  town,  it  is  not  necessary 
to  introduce  in  evidence  the  plat  of  the  addition,  the  existence  and 
location  of  which  is  not  in  dispute. 

Pittsburgh,  etc.,  B.  Co.  t.  Beck,  421. 

2.  Adverse  Possession. — Declaration  of  Orantor. — The  declarations 
of  grantor  made  at  the  time  of  negotiation  and  sale  of  real  estate  as 
to  the  boundaries  thereof  are  admissible  in  evidence  in  an  action  by 
grantee  to  enjoin  an  adjoining  owner  from  encroachment,  where 
the  title  of  plaintiff  depended  upon  adverse  possession. 

Burr  V.  Smith,  469. 

8.  Personal  Injuries. — Bailroads. — Where,  in  the  trial  of  an  action 
for  damages  on  account  of  personal  injuries  sustained  by  plain- 
tiff in  catching  his  foot  in  an  exposed  wire  used  in  an  inter- 
locking switch  device  while  coupling  cars,  the  court  permitted 
defendant  to  show  that  other  first- class  roads  constructed  such 
switches  in  a  similar  manner,  no  error  was  committed  in  refusing 
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it  the  right  to  show  the  particulars  in  the  construction  ef   such 
switdies,  other  than  upon  its  own  road. 

Indiana,  etc.,  R.  Co.  v .  Bundy,  690. 

4.  Personal  Injuries. —  Railroads. — In  the  trial  of  an  action  for 
a  personal  injury  sustained  by  plaintiff  in  catching  his  foot  on  a 
wire  used  in  a  switching  device  while  coupling  cars,  evidence  of 
defendant's  foreman  of  the  switching  crew  that  he  had  notified  the 
superintendent  prior  to  plaintiff's  injury  that  the  exposed  wires 
were  dangerous  to  men  working  around  the  track,  and  the  superin- 
tendent's reply  thereto,  was  properly  admitted  in  evidence.         Ih. 

5.  Railroads. — Personal  Injuries. — Rules  of  Company. — Rules  of 
a  railroad  company  for  the  government  and  information  of  its  em- 
ployes are  not  admissible  in  evidence  in  the  trial  of  an  action 
against  the  railroad  company  for  a  personal  injury  to  an  employe, 
where  it  was  not  shown  that  plaintiff  had  ever  received  a  copy  of 
the  rules.  lb. 

•.  Review. — Special  Finding. — ^Where  there  is  evidence  which,  if 
standing  alone,  supports  the  finding  of  the  trial  court,  it  is  the  duty 
of  the  Supreme  Uourt  to  accept  such  evidence  and  disregud  aU 
evidence  in  conflict  therewith.  Hap  v.  Marsh,  66 L 

EXEOUnON— 

When  a  judgment  defendant  to  whom  the  judgment  has  been  as- 
signed is  entitled  to  execution,  see  Judgments,  2;  Zimmerman 
V.  Oaumer,  652. 

1.  Judgment. — Sales, — Secret  Equities. — ^A  judgment  creditor  who 
in  good  faith  buys  land  at  an  execution  sale  on  his  own  judgment 
takes  the  land  free  from  prior  secret  equities  of  which  he  had  no 
notice  in  like  manner  as  a  stranger  purchaser.  Boling  v.  Howell, 
89  Ind.  839,  Petry  v.  Ambrosher,  100  Ind.  610,  Tarkingtonv.  Purvis, 
128  Ind.  182,  Orb  v.  Coapstick,  186  Ind.  818,  and  Shirk  v.  Thomas, 
121  Ind.  147,  in  so  far  as  they  may  be  deemed  to  affirm  the  contrary 
doctrine,  are  disapproved.  Pugh  v.  Highley,  £6S. 

2.  TVttsi  Estate. — ^Where  lands  were  devised  to  trustees  who  were 
to  keep  the  same  rented  and  pay  the  rents  and  profits  collected  to 
the  son  of  testatrix  annually  during  his  life,  or  if  the  son  should 
fail  to  provide  for  his  family,  to  apply  a  sufficient  amount  thereof 
to  its  support,  and  pay  to  the  son  the  overplus,  and  at  his  death  to 
convey  the  lands  to  certain  persons,  with  power  to  sell  and  convey 
the  land  at  any  time  and  account  for  the  interest  and  purchase 
money  in  the  same  manner  as  the  land  and  its  rents  were  to  be  ac- 
counted for,  the  son  has  no  interest  in  the  lands  subject  to  sale  on 
execution  for  his  debts,  under  subdivision  four  of  section  752  R.  8. 
1881.  Zimmerman  v.  Makepeace,  199. 

8.  Supplementary  Proceedings. — Life  Insurance.— Assignment  of 
Policy. — Plaintiff  sought  by  proceedings  supplementary  to  execu- 
tion to  subject  to  the  payment  of  her  judgment  against  defendant, 
an  endowment  insurance  policy  on  the  life  of  defendant,  which 
policy  by  its  terms  was  payable  fifteen  years  after  date  to  the  in- 
sured, his  heirs,  executors,  administrators,  or  assigns.  Before 
the  commencement  of  the  action  the  policy  was  sold  and  assigned 
by  defendant  to  his  wife.  Held,  that  in  the  absence  of  fraud  in 
the  assignment  of  the  policy  the  action  could  not  be  maintained. 

RodvoeU  V.  Johnston,  6f5. 
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EXECUTION  SAXE— When  execution  sale  of  real  estate  may  be 
enjoined,  see  Injunction  1 ;  Zimmerman  v.  Makepeace,  190. 

EXHIBIT — When  not  the  foundation  of  the  action  it  cannot  be  con- 
considered  in  determining  the  sufficiency  of  the  pleading.  See 
Pleading.  24;  Indiana  Mut.  Building,  etc.,  Assn.  v.  Plank,  197. 

EX  POST  FACTO  LAWS — Indeterminate  sentence  law  (Act  of 
March  8,  1897)  not  ex  post  facto.  See  Criminal  Law,  24;  Davis 
V.  StatCy  S4' 

FOBGEEY— 

Affidavit  and  Infonnation. — An  affidavit  and  information  charging 
that  defendant  **  altered,  forged  and  counterfeited  a  certain  writ- 
ten receipt"  is  bad  for  repugnancy.  State  v.  Bracken,  666, 

FRAUD — In  procuring  the  execution  of  a  contract,  see  Contracts, 
2 ;  Oivan  v.  Masteraon,  127. 

When  fraud  in  the  execution  of  a  deed  may  be  established  by  pre- 
ponderance of  the  evidence,  see  Deeds,  7.  lb. 

When  deed  executed  without  reading  will  be  set  aside  on  account 
of  fraud,  see  Deeds,  1.  Ih, 

Sufficiency  of  evidence  to  sustain  finding  of  fraud,  see  Appeal  and 

Error,  81 ;  Roumd  v.  State,  S9, 
Abuse  of  confidential  relations  of  husband  and  wife,  see  Husband 

AND  Wipe,  6,  7,  8;  Basyev,  Basye,  172. 

FBAX7DULENT  CONVEYANCES— 

1.  Evidence. — Sufficiency. — In  an  action  to  set  aside  a  conveyance  as 
fraudulent  grantor  testified  that  he  had  received  from  the  grantee 
several  items  of  cash  and  personal  property ;  that  these  had  not  sup- 
plied the  consideration  for  the  conveyance,  but  that  he  had  as- 
signed a  certain  judgment  in  payment  or  as  security  therefor; 
that  grantee  gave  nothing  for  the  deed ;  that  he  told  grantee  of  his 
indebtedness  to  plaintiffs,  and  grantee  ''said  he  would  do  them 
up."  Held,  that  the  evidence  was  sufficient  to  set  aside  the  con- 
veyance as  fraudulent  against  creditors.  Hay  v.  Marsh,  661. 

2.  Husband  and  Wife. — Excessive  Judgment. — Relief. — No  error 
was  committed  in  overruling  defendant's  motion  for  judgment  in 
an  action  to  set  aside  as  fraudulent  a  conveyance  of  real  estate 
from  husband  to  wife,  where  the  facts  found  showed  that  after  de- 
ducting the  wife's  one-third  interest  in  the  real  estate  conveyed,  and 
the  husband's  9^00  exemption,  there  remained  a  small  balance  sub- 
ject to  plaintiff's  debt,  as  defendant's  remedy  was  by  motion  to 
modify  tne  judgment.  Nelson  v.  Cottingham,  1S6, 

HIGHWAYS— See  Easements. 

1.  Establishment. — Petition.— Railroad  Crossing. — Where  a  petition 
for  the  establishment  of  a  public  highway  which  crosses  a  railroad 
right  of  way  does  not  ask  for  a  crossing  under  the  tracks,  it  will  be 
held  to  be  a  petition  for  the  location  of  a  highway  to  cross  the  rail- 
road tracks  at  grade.  Anderson  v.  Johnson,  '^49. 

2.  Change  of  Location. — Railroad  Crossings.— Instructions. — In  the 
trial  of  an  action  to  change  the  location  of  a  public  highway,  which 
had  been  established,  but  not  opened,  the  court  in  one  in55tru(;tion 
told  the  jury  that  the  highway  proposed  to  be  vacated  must  cross 


730  INDEX. 

HIGHWAYS— Continued. 

the  railroad  at  grade  and  not  under  it;  in  another  that  such  high- 
way may  be  carried  under  the  railroad,  if  that  be  the  most  conven- 
ient manner  of  crossing,  and  in  another  instruction  informed  Uie 
jury  that  it  could  not  be  judicially  determined  what  kind  of  a  cross- 
ing will  be  constructed  across  the  railroad  on  the  line  of  the  high- 
way sought  to  be  vacated.  The  highway  sought  to  be  vacated,  as 
shown  in  the  petition  therefor,  crosses  the  railroad  at  grada  HekL 
that  the  first  instruction  correctly  stated  the  law  and  that  the  sec- 
ond and  third  were  in  direct  conflict  therewith  and  erroneous.    lb, 

3,  Construction  of  Free  Gravel  Roads. — Under  sections  6091,  5092 
Homer  1897,  the  board  of  county  commissioners  is  empowered  to 
levy  an  additional  assessment  upon  the  lands  benefited  by  the  im- 
provement of  a  public  highway,  when  the  original  assessment 
proves  to  be  insufficient.  Kline  v.  Board,  etc,  S31. 

4.  Free  Gravel  Roads. — Additional  Assessment. — ^The  original  order 
of  the  board  of  county  commissioners  in  a  proceeding  for  the  con- 
struction of  a  free  gravel  road  is  not  a  final  determination  of  the 
question  of  benefits  accruing  to  adjacent  landowners,  and  does  not 
preclude  the  board  from  making  a  second  assessment  to  meet  a 
deficit  in  the  cost  of  such  improvement.  Ih. 

6.  Free  Gravel  Roads. — Additional  Assessment. — Statute  of  Limita- 
tions.— Where  the  original  assessment  of  benefits  to  adjacent  lands 
was  not  sufficient  to  meet  the  entire  cost  of  the  improvement,  and 
proceedings  were  instituted  by  the  board  of  county  commissioners 
for  an  additional  assessment  of  such  lands,  the  six-jeekrs  statute  of 
limitations  has  no  application.  Ih» 

6.  Free  Gravel  Roads. — Additional  Assessment  to  Reimburse  County. 
— An  additional  assessment  to  meet  the  cost  of  constructing  a  free 
gravel  road  cannot  be  defeated  by  the  fact  that  the  cost  of  the  im- 
provement had  been  fully  paid  by  the  county,  and  that  the  purpose 
of  the  assessment  was  to  reimburse  the  county.  Jh. 

7.  Construction  of  Free  Macadamized  Road. — Irregularities  in  Mak- 
ing Assessments. — Injunction. — Collateral  Attack. — A  suit  to  enjoin 
a  county  treasurer  from  collecting  assessments  to  pay  the  expenses 
for  the  construction  of  a  free  macadamized  road,  being  a  collateral 
attack,  mere  irregularities  and  defects  in  making  the  assessments 
cannot  be  inquired  into.  *  Laynmn  v.  Hughes,  4S4, 

8.  Suit  to  Enjoin  Collection  of  Assessments  for  Construction  of 
Free  Macadamized  Road. — Complaint. — A  complaint  to  enjoin  the 
collection  of  assessments  for  the  construction,  under  the  act  of 
March  8,  1877,  of  a  free  macadamized  road,  alleging  that  plaintiff's 
lands  had  not  been  reported  by  any  engineer,  or  by  viewers,  as 
benefited,  is  insufficient  without  a  further  allegation  as  to  what  the 
record  of  the  board  of  county  commissioners  discloses  on  the  subject 
since  ample  authority  is  conferred  upon  such  commissionerBto  miake 
all  needed  corrections  and  supply  all  omissions.  id. 

9.  Vehicle  on  Sidewalk. — Bicycle  a  Vehicle. — A  bicycle  is  a  vehicle 
the  riding  of  which  on  a  sidewalk  of  a  city  or  town  is  a  public 
offense  punishable  under  section  8361  R  S.  1881. 

Toum  of  Whiting  ▼.  D006, 167. 
HOmciDE—See  Criminal  Law. 

HUSBAND  ANB  WIFE— 

Inchoate  interest  of  wife  in  husband's  real  estate,  see  Deeds,  5; 
Frain  v.  Burgett,  55. 
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Interest  of  childless  second  wife  in  lands  of  husband,  see  Descent 
AND  DiSTRIBtmoN,  1,  2;  Helt  V.  Helt,  J4^, 

As  to  fraudulent  conveyance  from  husband  to  wife,  see  Fraudu- 
lent Conveyances,  2;  Nelson  v.  Cottingham^  1S5, 

A  husband  cannot  maintain  an  action  against  his  wife's  estate  for 
an  indebtedness  created  before  their  marriage.  Ooenell  v.  Jones, 
Adm.,  638. 

Where  a  husband  and  wife  executed  a  note  for  money  loaned  the 
wife  and  used  by  the  husband,  the  husband  is  principal  and  the 
wife  surety.    Lackey  v.  Boruff,  S71, 

1.  Advancement  to  Wife.— It  will  be  presumed,  in  the  absence  of 
evidence,  that  payments  made  by  the  husband  upon  the  debts  of 
his  wife  were  made  as  an  advancement  to  her  by  virtue  of  her 
marital  rights,  and  she  is  not  bound  to  repay  the  same. 

OosneU  v.  Jones,  Adm.,  6S8, 

2.  Principal  and  Agent. — Recovery  of  Money  Expended  in  Man- 
agement of  Wife*s  Estate. — Burden  of  Proof. ^In  order  to  sustain  a 
claim  by  a  husband  a^^nst  his  wife's  estate  for  money  used  by  him 
in  payment  of  her  debts  and  other  expenses  incident  to  the  man- 
agement of  her  estate,  the  burden  rests  upon  the  husband  of  prov- 
ing that  he  used  his  own  money.  Ih, 

8.  Principal  and  Surety. — Bills  and  Notes. — Married  Women. — A 
note  executed  by  a  husband  and  wife  in  renewal  of  a  note  for 
money  loaned  the  wife  and  used  by  the  husband,  executed  prior  to 
the  act  of  1881  (sections  6960-6970  Bums  1894),  enlarging  the  rights 
of  married  women,  is  a  valid  and  binding  obligation  of  the  hus- 
band, although  void  as  to  the  wife,  whether  he  executed  the  same 
as  principal  or  only  as  surety  for  his  wife.        Lackey  v.  Boruff,  371. 

4.  Inchoate  Interest  of  Wife  in  Lands  of  Husband. — A  wife  cannot 
be  said  to  take  the  interest  given  her  by  section  2491  R.  S.  1881, 
through  her  husband,  but  such  interest  attaches  as  an  incident  to 
his  seisin  during  coverture  and  cannot  be  devested  through  any 
charge  or  conveyance  made  by  him,  unless  she  joins  therein. 

Frain  v.  Burgett,  66. 

5.  Purchase-Money  Mortgage  Executed  by  Husband  Alone. — Fore- 
closure.— Inchoate  Interest  of  Wife. — A  purchaser  of  real  estate  at 
a  foreclosure  sale  under  a  mortgage  executed  by  the  husband  alone 
takes  under  such  sale  nothing  more  than  the  interest  or  title  of  the 
husband,  which  does  not  embrace  the  inchoate  interest  of  the  wife; 
and  if  the  mortgage  be  for  purchase- money  it  is  then  held  by  the 
purchaser  subject  to  the  right  of  the  wife  to  redeem  in  the  manner 
and  under  the  conditions  provided  by  law.  lb. 

6.  Abuse  of  Confidential  Relations. — Fraud. — Equitable  Reliefs 
Whenever  the  confidence  resulting  from  a  relationship  of  special 
trust  and  confidence,  such  as  should  exist  between  husband  and 
wife,  is  abused  equity  will  afford  relief.  Basye  v.  Basye,  172. 

7.  Demonstrations  of  Love. — Promise  as  to  Future  Conduct.— Repre- 
sentation of  Existing  Fact. — Fraud. — Professions  and  demonstra- 
tions of  love  and  promises  as  to  future  conduct,  when  made  by  a 
wife  to  her  husband,  are  reprasentations  concerning  a  present  fact, 
and  when  falsely  made  to  induce  the  husband  to  convey  to  her  his 
real  estate,  fraud  may  be  predicted  thereon.  lb. 

8.  Conveyance  to  Wife. — Fraud. — Rescission. — Where  a  wife,  who 
had  treated  lier  hubband  coldly  for  a  long  time  without  cause,  sud- 
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denly  became  profuse  in  her  professions  and  demonstrations  of  love 
and  thereby  induced  him  to  deed  her  certain  real  estate  without 
consideration  other  than  that  the  title  should  be  in  her  as  his  wife 
and  in  trust  for  him,  and  that  their  marital  relations,  should  con- 
tinue peaceful  and  loving,  after  which  she  immediately  abandoned 
him  without  cause  and  began  suit  for  divorce,  the  oonveyanoe 
should  be  set  aside.  Rose  v.  Rose,  93  Ind.  179,  in  so  far  as  it  might 
be  considered  an  authority  to  the  contrary,  is  overruled.  lb. 

INDETEBMUfATE  SENTENCE  LAW— Is  not  an  ex  post  facto 
law  within  the  meaning  of  section  24,  article  1,  of  the  Constitu- 
tion.   See  Criminal  Law,  24,  25;  Davis  v.  State,  3J^ 

INFANTS  ~Inf ant  as  trespasser  on  street  car,  see  Street  Railways, 
2;  Vdell  V.  Citizens' Street  R.  Co,,  507. 

INJUNCTION— The  court  of  one  county  may  restrain  the  illegal 
sale  of  lands  in  such  county  under  an  execution  issued  from  the 
court  of  another  county.  See  Courts,  1 ;  Zimmerman  v.  Make- 
peace,  199, 

Sufficiency  of  complaint  in  action  to  enjoin  the  collection  of  ditch 
assessment,  see  Drains,  10,  11,  12;  Studabaker  v.  Studabaker,  89. 

An  alleged  error  in  refusing  to  dissolve  a  restraining  order  is 
waived  by  putting  the  cause  at  issue  and  proceeding  to  trial  on 
the  merits.    Zimmerman  v.  Makepeace,  199. 

An  appeal  from  a  term  time  interlocutory  restraining  order  cannot 
be  taken  after  the  close  of  the  term.  Zimmermxin  v.  Make- 
peace, 199. 

1.  Executions. — Courts  of  equity  have  jurisdiction  to  enjoin  an  exe- 
cution sale  of  real  estate  which  mifi:ht  cloud  and  complicate  the 
title  thereof,  although  such  sale  would  pass  no  right  or  title  to  the 
purchaser.  lb. 

2.  Pipe  Line. — One  who  lays  a  pipe  line  for  conducting  gas  through 
the  lands  without  the  permission  of  the  owner  thereof,  is  not  enti- 
tled to  maintain  a  suit  to  enjoin  such  landowner  from  removing  the 
pipe  line.  WindfaU  Nat,  Oas,  etc.,  Co.  v.  TerwtUiger,  36^ 

8.  Laying  Pipe  Line  on  Land  of  Another  Without  License.  — Removal 
by  Landowner. — A  gas  company  that  lays  a  pipe  line  through  lands 
without  permission  of  the  owner  is  not  entitled  to  maintain  a  suit 
to  enjoin  the  landowner  from  removing  the  pipe  line.  lb, 

INSTBUCTIGNS— As  to  good  character  of  defendant  in  a  criminal 
case,  see  Criminal  Law.  11;  Rains  v.  State,  69. 

Erroneous  instructions  as  to  elements  which  enter  into  the  crime  of 
murder  are  harmless,  where  defendant  was  convicted  only  of  the 
crime  of  assault  with  intent  to  commit  manslaughter.  See  Crim- 
inal Law,  16;  lb. 

As  to  reasonable  doubt,  see  Criminal  Law,  17;  lb. 

As  to  the  law  of  self-defense,  see  Criminal  Law,  18,  19;  Davis  t. 
State,  S4;  Rains  v.  State,  69. 

An  instruction  directing  the  jury  to  assess  the  punishment  of  de- 
fendant if  they  found  him  guilty,  when  under  the  law,  they  could 
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determine  only  the  question  of  guilt  or  innocence,  is  harmless. 

See  Criminal  Law,  20 ;  Davis  v.  State,  14S. 
When  cause  will  not  be  reversed  on  accoimt  of  erroneous  instruc- 
tion, see  Appeal  and  Error,  43;  La  Plante  t.  State^  ex  rel,,,SO. 
Joint  assignment  of  error  upon  action  of  court  in  refusing  to  give 

certain  instructions,  see  Appeal  and  Error,   10 ;    Consolidated 

Stone  Co.  v.  Summit,  2V7, 
May  be  made  part  of  record  by  order  of  court.      See  Appeal  and 

Error,  18;  Pennsylvania  Co.  -v.Ehaugh,  6S1. 
The  presumptions,  on  appeal,  in  favor  of  the  action  of  the  trial 

court  extend  to  the  giving  of  instructions.     See  Hamilton  v. 

Love^  641. 

1.  Time  of  Presentation. — Defendant's  exception  to  the  refusal  of  the 
court  to  g^ve  instructions  tendered  is  not  prejudiced  by  a  recital 
in  the  record  showing  that  the  instructions  were  ofiFered  and  re- 
jected before  the  close  of  the  evidence. 

Indiana,  etc.,  R.  Co.  v.  Bundy,  500. 

2.  Exception. --Marginal  Notes. — An  exception  to  the  refusal  of  the 
court  to  give  an  instruction  tendered  by  defendant  is  properly  re- 
served by  an  indornement  on  the  margin  thereof  "  refused  and  ex- 
cepted to."  although  such  marginal  notes  do  not  disclose  which 
party  excepted .  /  b. 

3.  Exception. — Marginal  Notes. — An  exception  to  an  instruction 
given  by  the  court  on  its  own  motion  by  an  indorsement  on  the  mar- 
gin thereof  "  given  and  excepted  to"  is  not  properly  reserved,  where 
it  is  not  properly  shown  by  the  bill  of  exceptions  that  either  party 
took  or  reserved  exceptions  to  such  instructions.  Ih. 

4.  Refusal  to  Give. — The  refusal  of  instructions  is  not  error  where 
the  instructions  offered  were  given  in  substance  by  the  court  on  its 
own  motion.  lb. 

5.  Must  be  Considered  as  a  Whole. — Where  the  instructions  to 
the  jury,  taken  as  a  whole,  state  the  law  correctly,  the  cause  will 
not  be  reversed  on  appeal,  though  the  whole  or  the  law  upon  a 
particular  head  is  not  fully  stated  in  one  or  more  of  the  separate 
parts  of  the  charge.  Hamilton  v.  Love,  041. 

6.  Must  be  Considered  Together. — An  inaccurate  instruction  will  not 
operate  in  reversing  a  judgment,  where  the  instructions  considered 
as  a  whole  correctly  aa vised  the  jury  relative  to  the  law  by  which 
they  were  to  be  controlled  in  arriving  at  a  verdict.  ' 

LaPlante  v.  State,  ex  rel,  SO. 

7.  Issues  Upon  Which  There  Was  no  Evidence. — The  court  is  not 
re<iuired  to  instruct  the  jury  as  to  issues  upon  which  there  was  no 
evidence.  Whiteman  v.  Whiteman,  2GJ. 

8.  Abstract  Rules  of  Law. — The  court  is  not  boimd  to  give  instruc- 
tions which  state  mere  abstract  rules  of  law,  without  explanation 
or  qualification.  lb. 

9.  Correct  cw  Abstract  Proposition  of  Law. — An  instruction  which 
leaves  the  jury  in  doubt  or  uncertainty  as  to  how  it  should  be  cp- 
plied  to  the  evidence,  although  correct  as  an  abstract  proposition  of 
law,  is  erroneous.  Davis  v.  State,  34. 
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10.  Irrelevant  Instructions. — Criminal  Law, — Giving  instructions  ir- 
relevant to  the  issues  and  evidence  constitutes  reversible  error, 
where  such  instructions  tend  to  injure  the  complaining  party. 

Robinson  v.  State,  SOJ^ 

11.  Irrelevant  Instructions. — Criminal  Law. — Giving  an  instruction 
defining  self-defense  in  a  prosecution  for  an  assault  and  battery 
with  intent  to  commit  manslaughter  does  not  amount  to  reversible 
error,  although  the  evidence  showed  that  defendant  was  at  no  time 
assaulted  nor  menaced  by  any  threat,  sign  or  gesture,  nor  at  any 
time  in  a  situation  to  apprehend  bodily  barm.  Ih. 

12.  Irrelevant  Instructions. — Criminal  Law. — Error  cannot  be  predi- 
cated by  defendant  on  the  giving  of  an  instruction  defining  malice 
and  stating  some  elements  of  proof  thereof  as  related  to  murder, 
where  defendant  was  convicted  of  assault  and  battery  with  intent  to 
commit  manslaughter.  lb. 

13.  lllien  Correct  as  Applied  to  One  Issue, — Giving  an  instruction 
correct  in  form  and  substance  as  to  one  of  the  issues  of  the  cause, 
not  purporting  to  apply  to  other  issues,  and  directing  the  jury  to 
find  for  the  defendant  if  that  issue  was  determined  in  his  favor, 
is  not  reversible  error,  where  the  jury  was  properly  instructed 
as  to  the  other  issues  in  the  cause  in  subsequent  instructions  given. 

Wlutetuan  v.  Wtdteman,  SdS. 

14.  Special  Verdict. — Where  a  special  verdict  is  requested  no  in- 
structions are  proper,  except  such  as  are  necessary  to  inform  the 
jury  as  to  the  issues  made  by  the  pleadings,  the  rules  for  weighing 
and  reconciling  the  testimony,  and  who  has  the  burden  of  proof  as 
to  the  facts  to  be  found,  with  whatever  else  may  be  necessary  to 
enable  the  jury  clearly  to  understand  their  duties  concerning  such 
special  verdict  and  the  facts  to  be  found  therein. 

Udell  V.  Citizens  Street  R.  Co,,  607. 

15.  With. — Loss  of  Memory. — No  error  was  committed  in  refusing 
to  Instruct  the  jury  in  the  trial  of  an  action  to  contest  a  will  that 
a  person  who  has  lost  his  memory  is  incapable  of  making  a  valid 
will.  Whiteman  v.  Wliite^inan,  !S6S. 

16.  Railroads. — Personal  Injury. ^Master  and  Servant. — Knowledge 
of  Danger. — An  instruction  in  the  trial  of  an  action  against  a  rail- 
road company  for  injury  to  a  brakeman  caused  by  catching  his 
foot  in  a  wire  used  in  connection  with  an  interlocking  switch  de- 
vice, to  the  effect  that  if  plaintiff  knew  the  method  of  operating 
interlocking  switches  he  was  bound  to  know  the  particular  grounds 
occupied  by  the  wnres,  is  erroneous,  where  no  reference  is  made  to 
plaintiff's  opportunity  for  observation  or  inquiry,  or  to  the  number 
of  tracks  at  the  place  of  the  accident. 

Indiana,  etc.,  R.  Co.  v.  Bundy,  590. 

17.  Assault  and  Battery. — Criminal  Law. — An  instruction  to  the  effect 
that  if  the  jury  believed,  beyond  a  reasonable  doubt,  that  defendant 
committed  the  assault  and  battery  charged  in  the  indictment,  and 
that  at  the  time  he  did  so  he  was  in  a  sudden  heat  of  passion,  pro- 
duced by  the  prosecuting  witnesses,  or  either  of  them,  in  the  em- 
ployment of  personal  violence  upon  him,  and  being  in  such  heats 
Defore  sufficient  time  had  elapsed  for  the  heat  to  cool,  he,  by 
said  assault  and  battery,  without  malice,  purposed  and  designed  to 
kill,  then  the  defendant  should  be  found  guilty  of  assault  and  bat- 
tery with  intent  to  commit  voliuitary  manslaughter,  is  not  bad  for 
obscurity,  nor  by  reason  of  its  failure  to  qualify  the  degree  of  vio- 
lence defendant  must  suffer  before  he  became  entitled  to  the  prin- 
ciple of  self-defense.  Robinson  v.  State,  iin^. 
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INSX7BANCE— Assignment  of  life  insurance  policy  to  >%afe,   see 
Execution,  8;  Rodwell  v.  Johnston,  626, 
Payment  of  amount  due  on  life  insurance  policy  to  wrong  person, 
see  Assumpsit;  Shultz  v.  Boyd,  166, 

INTEB&OGATOBIES  TO  JTJBY— See  Practice;  Special  Verdict. 

1.  WJien  Properly  Rejected.— InteTTogAtones  which  do  not  call  for 
findings  of  essential  facts  within  the  issues  are  properly  rejected. 

Illinois^  etc.,  R.  Co,  v.  Cheek,  66S, 

2.  Practice. — No  error  was  committed  in  refusing  to  submit  certain 
interrogatories  to  the  jury  prepared  and  tendered  by  counsel,  where 
the  interrogatories  submitted  covered  every  material  question  of 
fact  in  the  case.  Udell  ▼.  Citizens  St,  M,  Co,,  601, 

8.  When  Properly  Rejected.— Special  Verdict. — Where  a  special  ver- 
dict is  so  framed,  by  means  of  interrogatories,  that  the  jury  can 
find,  under  the  evidence,  all  the  material  facts  of  the  case,  neither 
party  can  successfully  complain  of  the  action  of  the  court  in  reject- 
mg  interrogatories  submitted.  lb, 

4.  When  Not  in  Conflict  with  Cfeneral  Verdict, — Master  and  Serv- 
ant.— Answers  to  interrogatories  in  an  action  for  damageti  oii 
account  of  injuries  sustained  by  plaintiff  while  at  work  in  defend- 
ant's stone  quarry  by  reason  of  a  bank  of  clay  falling  upon  him, 
that  plaintiff  had  worked  in  the  quarry  for  over  a  year  and  knew 
that  mud  seams  and  dry  seams  were  usual  in  the  quarry ;  that  he 
received  no  specific  command  on  the  day  of  the  injury  to  go  to  the 
place  where  he  w^as  at  work  when  injured ;  that  at  the  time  he  went 
oeneath  the  embankment,  and  before  it  fell  upon  him,  he  examined 
the  embankment  with  the  eye  and  was  prevented  by  sand  and  min- 
eral deposit  from  seeing  the  exact  character  of  the  mud  bank  are 
not  in  irreconcilable  conflict  with  a  general  verdict  for  plaintiff. 

,  Peerless  Stone  Co,  v.  Wray,  27. 

IKTOXICATING  UaUOBS— The  act  of  April  10,  1885.  authoriz- 
ing town  trustees  to  license  the  sale  of  intoxicating  liquors  is 
void.    See  Statutes,  8;  Copeland  v.  Tovon  of  Sheridan,  1U7, 

License  by  Town.— By  the  act  of  Maroh  81,  1870  (Acts  1879.  p.  201). 
the  seventh  clause  of  the  act  of  1852  was  amended  so  as  to  authorize 
town  trustees  to  license  the  sale  of  vinous,  malt,  and  other  intoxi- 
cating liquors,  charging  a  license  fee  not  to  exceed  the  amount  re- 
(quired  by  the  statutes  of  the  State  to  sell  or  retail  intoxicating 
liquors;  the  sum  then  r^uired  by  the  State  for  a  license  to  sell 
spirituous,  vinous,  and  malt  liquors,  was  $100;  and  for  a  license  to 
sell  vinous  and  malt  liquors  only,  |50.  Held,  that  construing  said 
laws  together  a  town  had  the  right  to  issue  a  license  to  sell  intoxi- 
cating liquors  generally,  and  charge  a  license  fee  of  $100. 

Copeland  v.  Town  of  Sheridan,  107. 

JEFFBBSONVILLB  CITY  BONDS— As  to  act  of  legislature  legal- 
izing Jeffersonville  city  bonds,  see  Constitutional  Law,  2,  8,  4, 
5;  Schneck  v.  City  of  Jeffersonville,  204, 

JUDGMENTS— See  Special  Finding. 
As  to  remedy  for  excessive  judgment,  see  Fraudulent  Convey- 
ances, 2;  Nelson  v.  Cottingham.,  135. 

1.  Payment  by  One  Primarily  Liable. — Assignment  by  Judgment 
Plaintiff. — The  payment  of  a  judgment  bv  one  primarily  liable  f<»r 
the  payment  thereof  amounts  to  an  absolute  satisfaction  of  the  same, 
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although  the  judgment  is  assigned  by  the  judgment  plaincifF  to  the 
person  paying  it.  Zimmerman  v.  Gaumer,  5oJ. 

2.  Payment  by  Judgment  Defendant.  —  Assignment.  —  Principal 
and  Surety^ — When  a  judgment  is  paid  by  one  of  the  judgment 
defendants  and  the  judgment  assigned  to  him  he  is  not  entitled  to 
an  execution  thereon  until  it  has  been  judicially  determined,  either 
that  he  was  surety  on  the  contract  upon  which  the  judgment  was 
rendered,  or  that  he  stood  in  that  relation  to  the  judgment  when  he 
paid  the  same,  or  that  as  between  himself  and  the  other  judgment 
defendants,  he  paid  more  than  his  share  of  the  judgment.  lb, 

3.  Motion  in  Arrest. — Sufficiency. — A  motion  in  arrest  of  judg- 
ment on  the  ground  that  the  complaint  had  been  changed  in  a 
material  part  without  leave  of  the  court  after  the  cause  had  been 
reversed  by  the  Supreme  Court  is  properly  overruled,  where  it  does 
not  appear  when  or  by  whom  the  alteration  was  made,  or  at  what 
time  It  was  discovered.  Hatfield  v.  CummingSt  Rec,  6J7. 

4.  Motion  for  New  Trial. — WTien  Does  Not  Operate  as  Stay  of  Exe- 
cution.— ^A  motion  for  a  new  trial  filed  after  entry  of  judgment,  and 
within  the  time  allowed  by  law,  does  not  operate  as  a  stay  of  ex- 
ecution on  the  judgment.  Logan  v.  Suit,  4J4. 

5.  Nunc  Pro  Tunc  Entry. — ^The  oral  announcement  in  open  court  to 
the  counsel  of  both  parties  that  the  court  rendered  and  would  cause 
to  be  entered  a  judgment  for  the  plaintiff  is  not  a  sufficient  basis  for 
the  entry  of  a  judgment  nunc  pro  tunc.  Boyd  v.  Schott,  161. 

6.  Vacation  of  When  Taken  by  Agreement  of  Attorney  Acting  With- 
out Authority. — Physician. — Certificate  to  Practice  Medicine. — In 
conformity  with  the  act  of  March  8,  1897,  an  application  for  a 
certificate  to  practice  medicine  was  filed  with  the  State  Board  of 
MediciJ  Registration  and  Examination.  The  certificate  was  re- 
fused *'on  the  ground  that  the  applicant  had  been  and  was  guilty  of 
gross  immorality."  The  applicant  appealed  to  the  circuit  court, 
where,  by  agreement  of  an  attorney  acting  for  the  prosecuting  attor- 
ney without  authority,  a  judgment  was  entered  that  the  applicant 
was  entitled  to  a  certificate  which  the  board  was  directed  to  issue. 
Held,  that  the  judgment  so  taken  could  not  be  sustained. 

In  re  Application  of  Coffin,  4S9. 

JUDICIAIi  SALES — See  Injunction.  A  judgment  creditor  who 
in  good  faith  buys  land  at  an  execution  sale  on  his  own  judg- 
ment takes  the  land  free  from  prior  secret  equities  of  which 
he  had  no  notice.    See  Execution,  1 ;  Pugh  v.  Highley,  352. 

JURISDICTIOJSI — Of  board  of  county  commissioners  as  to  claims 
against  county,  see  Counties,  8 ;  Myers  v.  Gibson,  500. 

JVKY — Misconduct  of  in  separating  without  leave,  see  Criminal 

Law,  22,  Jones  v.  State,  SIS. 

When  verdict  will  not  be  set  aside  because  of  misconduct  of  bailiff 

in  talking  to  jury,  see  Criminal  Law,  21 ;  Messenger  v.  State,  SS7. 

Juror  Excused  on  Court's  Own  Motion. — When  Not  Erroneous. — It  is 
not  error  for  the  court  on  its  own  motion  to  excuse  a  juror,  where 
it  is  not  shown  that  the  jury  which  was  finally  impaneled  was  not 
a  fair  and  impartial  jury.    Pittsburgh^  etc.,  R.  Co.  v.  Montgonhcry,  J, 

LANDLORD  AND  TENANT— 

1.  Lease  for  Coal  Mining  Purposes. — Implied  Obligations  to  Begin 
Mining  Within  a  Reasonable  Time. — Where  in  a  lease  of  lands  for 
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coal  purposes  the  lessee  agrees  to  pay  to  the  lessor  a  royalty  or  rent, 
whicn  depends  on  the  amount  of  coal  mined,  the  lessee  thereby,  in 
the  absence  of  any  provisions  to  the  contrary,  impliedly  obligates 
himself  to  begin  the  mining  of  the  coal  within  a  reasonable  time 
after  the  execution  of  the  lease.  Island  Coal  Co,  v.  Coniba,  S79. 

2.  Lease  for  Coal  Mininq  Purposes. — Forfeiture. — A  provision  in  a 
lease  oi  lands  for  coal  purposes,  under  penalty  of  forfeiture, 
that  within  a  specified  time  the  necessary  work  for  developing  the 
coal  interests  in  the  lands  leased,  by  opening  shafts  so  that  the  un- 
derlying coal  may  be  removed  and  transported  to  market,  requires 
that  the  mining  of  coal  should  be  commenced  within  the  time  speci- 
fied, and  that  the  construction  and  equipment  of  shafts  is  not  a 
sufficient  compliance  with  the  terms  of  the  lease  so  as  to  prevent  a 
forfeiture.  Ih. 

8.  Breach  of  Condition  of  Lease. — Acquiescence  of  Lessor. — Waiver, 
Mere  acquiescence  of  the  lessor  is  not  to  be  construed  as  a  waiver 
of  a  breach  of  a  condition  of  forfeiture.  Ih. 

4.  Breach  of  Condition  in  Lease. — Forfeiture. — Demand, — Where 
the  owner  of  leased  premises  is  in  possession,  such  owner  is  not  re- 
quired to  make  demand  for  possession  on  a  forfeiture  of  the  lease.  lb, 

5.  Breach  of  Condition  in  Lease, — Forfeiture. — Demand. — Waiver.  — 
A  provision  in  a  lease,  that  the  lessors,  upon  the  violation  of  a  cer- 
tain condition  therein,  may,  without  demand,  notice  or  act,  re-enter 
the  premises,  is  an  express  waiver  upon  the  part  of  the  lessee  of  all 
demand  or  notice  upon  a  breach  of  tne  condition  of  forfeiture.    lb, 

IaAW  of  OASB— As  to  sufficiency  of  complaint,  see  Appbal  and 
Error,  2;  Hatfield  v.  Cummings,  Bee,,  637, 
All  questions  decided  by  the  Supreme  Court  become  the  law  of  the 
case  from  that  time  forward.    See  Appeal  and  £bbor,  1 ;  Bran- 
son V  Henry.  310. 

UEN8 — The  lien  of  a  mortgage  foreclosed  more  than  a  year  after 
the  filing  of  a  mechanic's  lien  is  senior  to  that  of  the  mechanic's 
lien,  where  the  holder  of  the  mortgage  was  not  made  a  party  to 
the  suit  to  foreclose  the  mechanic's  lien.  See  Mechanic's  Likn 
1,  2;  Union  Nat.  Savings,  etc.,  Assn.  T,Helberg,  139;  Stoermer  v 
Peoples  Savings  Bank,  lOJ^ 

LIFE  ESTATES— Recital  in  deed  reserving  life  estate,  see  Deeds,  8; 
Kelley,  Odn.,  y.  Shinier,  Adm,,  290. 

LIMITATION  OF  ACTIONS— 

One  who  is  made  a  defendant  in  an  action  to  foreclose  a  mortgage 

because  he  claims  an  interest  in  the  mortgaged  property  cannot 

plead  the  statute  of  limitations  unless  he  alleges  facts  showing 

that  he  has  an  interest  in  the  property.     See  Pleading,  25;  Cor- 

bey  V.  Rogers,  169. 

Amended  Complaint. — An  amended  complaint  which  does  not  intro- 
duce a  new  cause  of  action  has  reference  to  the  time  of  the  filing 
of  the  original  complaint,  and  a  plea  of  the  statute  of  limitations 
will  be  determined  with  reference  to  the  date  when  the  action  was 
originally  commenced.  Peerless  Stone  Co.  v.  Wray,  f  7. 

MACADAMIZED  &OADS— See  Highways. 

Vol.  152—17 
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MALICIOUS  PBOSECXmOK— 

1.  Termination  of  Prosecution. — Where  a  person  was  recognized  to 
appear  before  the  circuit  court  at  the  November  term  thereof  to  an- 
swer to  the  charge  of  larceny,  and  the  grand  jury  at  the  Septem* 
ber  term  of  court  investigated  the  charges  against  accused,  and 
endorsed  on  the  papers,  certified  to  the  circuit  court  by  the  justice 
of  the  peace,  the  word  "Ignoramus,"  such  action  will  not  amount 
to  a  termination  of  the  prosecution.  Stark  v.  Bindley,  182. 

2.  Termination  of  Prosecution.  — An  action  for  malicious  prosecutioii 
cannot  be  maintained  until  the  prosecution  complained  of  has  been 
legally  terminated  in  favor  of  the  defendant  therein.  lb. 

MABBIAGE— 

Extinguishment  of  Debts. — Husband  and  Wife, — A  husband  cannot 
maintain  an  action  against  his  wife's  estate  for  an  indebtedness 
created  before  their  marriage.  Oosnett  v.  Jones,  Adm.,  6SS. 

MABBTBD  WOMEN— See  Husband  and  Wife. 
Contract  of  suretyship  by  a  married  woman  is  voidable  and  not 
void.    See  Principal  and  Surety,  1 ;  Lackey  v.  Boruff,  S7l. 

MABSHALING  ASSETS— 

1.  Liens—.  Judgments.— Comjolaint.— A  complaint  by  a  judgment  cred* 
itor  to  set  aside  certain  chattel  mortgages  upon  property  levied 
upon,  and  to  sell  said  encumbered  property,  and  marshal  the  assets 
and  distribute  the  same  to  the  persons  holding  liens  thereon  accord- 
ing to  their  priority,  and  for  tne  appointment  of  a  receiver  is  suf- 
ficient without  any  allegations  as  to  fraudulent  intent  and  purpose 
in  the  execution  of  the  mortgages.  Bownd  v.  State,  ^9. 

2.  Liens, — Where  one  has  a  lien  on  two  or  more  funds  as  security  for 
a  debt,  and  another  has  a  lien  on  one  only  of  such  funds,  and  others 
have  liens,  some  on  all  of  such  funds,  and  some  only  on  a  part 
thereof,  a  bill  to  marshal  the  assets  will  lie.  lb. 

MASTER  ANB  SERVAUT— Sufiicienoy  of  complaint  in  action  for 

personal  injuries  sustained  while  at  work  in  a  stone  quarry  to  show 
negligence  on  part  of  defendant  and  freedom  from  contribu- 
tory negligence  on  part  of  plaintiff,  see  Peerless  Stone  Co.  v. 
Wray,  27. 

Contract  by  employe  of  railroad  company  with  voluntary  relief  as- 
sociation as  to  release  of  liability  of  railroad  company  for  inju- 
ries or  death,  see  Railroads.  2,  8 ;  Pittsburgh,  etc.,  R.  Co.  v. 
Moore,  Adm.,  S45;  Pittsburgh,  etc.,  R.  Co.  v.  Hosea,  41^. 

Presumption  as  to  servant's  knowledge  of  danger,  in  an  action 
against  master  for  personal  injuries,  see  Instructions.  16;  Jndt- 
ana,  etc. ,  JR.  Co.  v.  Bundy,  690. 

1.  Wrongful  Discharge  of  Servant. — Complaint.^  A  complaint  in  an 
action  by  an  employe  for  his  wrongful  discharge,  alleging  a  viola- 
tion of  the  contract  of  employment,  the  amount  plaintiff  would  have 
earned  under  the  contract,  and  demanding  judgment  therefor, 
sufficiently  alleges  the  damages  so  as  to  make  the  complaint  good 
on  demurrer.  Hamilton  v.  Luf^,  C^l. 

2.  Disobedience  of  Servant  in  Immaterial  Maffer.H. — An  employer 
has  no  right  to  dischart^e  an  employe  before  the  expiration  of  the 
term  of  einploynieiit  for  trivial  and  unimportant  acts  of  disobedi- 
ence or  negligence.  lb. 
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3.  Breach  of  Contract  of  Employment.  —  When  Action  May  be 
Brought. — An  employe  who  has  been  wrongfully  discharged  may 
bring  suit  immediately  upon  the  breach  of  the  contract  of  employ- 
ment and  recover  his  full  damages  to  the  end  of  the  term  for  which 
he  was  employed.  Ib» 

4.  Di$dbedience  of  Servant,  —  Discharge. — The  failure  of  an  em- 
ploye to  observe  bis  employer's  rules  for  conducting  business,  of 
which  rules  the  employe  had  no  notice,  is  not  sufficient  reason  for 
discharging  an  employe  before  the  expiration  of  the  time  for  which 
he  was  employed.  lb. 

5.  Wrongful  Discharge  of  Servant. — Complaint. — In  an  action  by 
an  employe  for  his  wrongful  discharge  the  complaint  need  not 
show  that  plaintiff  could  not,  with  reasonable  care  and  diligence, 
have  obtained  other  equally  profitable  employment  during  the  re- 
mainder of  the  life  of  the  contract,  since  that  is  a  matter  of  de- 
fense, lb. 

6 .  Negligence.  — Personal  Injuries.  — Proximate  Cause.  — Plaintiff  was 
employed  by  defendant  to  turn  switches  at  an  intersection  of  its 
street  car  lines,  and,  after  turning  a  switch  on  the  south  track, 
stepped  backward  toward  the  north  track,  and  so  near  it  that  he 
was  struck  by  a  car  going  west  on  the  north  track,  and  was  injured. 
There  was  room  for  him  to  stand  safely  between  the  tracks  at  the 
point  where  he  was  injured,  but  he  stepped  backward  too  far  in 
order  to  avoid  a  frightened  team  of  horses  drawing  a  car  on  the 
south  track.  Held,  that  the  threatening  appearance  of  the  horses 
drawing  the  approeu;hing  car  was  the  proximate  cause  of  the  acci- 
dent, which  was  one  of  the  risks  of  the  employment  assumed  by 
plaintiff.  Thompson  v.  Citizens  Street  R.  Co.,  461. 

7.  Negligence. — Railroads. — An  employe  of  a  railroad  company  has 
a  right  to  believe,  and  rely  upon  the  belief,  that  the  company  will 
obey  a  city  ordinance  regulating  the  speed  of  trains  and  requiring 
all  backing  trains,  or  reversed  engines,  with  tenders  in  front,  to 
carry  a  light  in  front  at  night,  and  to  sound  the  whistle  and  nrig 
the  bell.  Pittsburgh,  etc.,  R.  Co.  v.  Moore,  Adni.,  345. 

8.  Personal  Injuries. — Knowledge  of  Danger. — Assumption  of  Risk, 
— The  mere  fact  that  a  servant  may  know  or  could  have  known 
of  a  defect  by  the  exercise  of  ordinary  care  does  not  necessarily 
charge  him  with  an  assumption  of  the  risk  growing  out  of  such  de- 
fect, because  the  risks  and  hazards  on  account  thereof  may  not  be 
so  open  and  apparent  as  to  be  appreciated  by  him  on  account  of  his 
ignorance  or  want  of  experience. 

Consolidated  Stone  Co.  v.  Summit,  297. 

9.  Knowledge  of  Danger. — Assumption  of  Risk. — An  employe  as- 
sumes not  only  the  ordinary  dangers  of  his  employment  wliich  are 
known  to  him,  but  also  such  as  by  the  exercise  of  ordinary  dili- 
gence would  have  been  known  to  him. 

Pennsylvania  Co.  v.  Ebaugh,  SSI. 

10.  Assumption  of  Risk  by  Servant. — An  employe  who  has  knowl- 
edge, or  who  by  the  exercise  of  ordinary  diligence  or  observation 
can  learn  the  imperfections  of  machinery  or  a))[)liances  with  which 
he  works,  or  the  hazards  of  the  premises  wliere  he  performs  the 
duties  of  his  employment,  and  continues  in  the  service  without  ob- 
jection or  promise  of  repairment,  will  be  deemed  to  have  assumed 
all  the  risks  incident  to  such  defects  and  hazards. 

Wabash  R.  Co.  v.  Ray,  Adm.,  302. 
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11.  When  Hazard  Assumed  by  Servant. — ^Where  a  danp^r  or  hazard 
of  the  business  is  alike  open  to  the  observation  of  all.  the  master 
and  the  servant,  under  such  circumstances,  are  on  an  equality,  and 
the  former  is  not  liable  to  the  latter  for  an  injury  resulting  from 
such  danger.  lb. 

12.  Railroads. — Negligence. — City  Ordinance  Regulating  Manner  of 
Running  Trains. — The  power  of  a  city  to  pass  an  ordinance  regu- 
lating the  manner  of  running  trains  in  the  city  limits  is  conferred 
as  a  police  power,  and  the  fact  that  a  person  is  in  the  service  of  a 
railroad  company  affected  by  such  ordmance  presents  no  reason  for 
depriving  him  of  its  protection. 

Pittsburgh,  etc,  R.  Co.  v.  Moore,  Adm.,S4S. 

13.  Railroads. — Brakeman. — Assumed  Risk  Incident  to  Unblocked 
Space  at  End  of  GMard-raiZ.— Plaintiff's  intestate,  acting  in  the 
capacity  of  freight  brakeman  in  the  employment  of  defendant  com- 
pany, passed  over  defendant's  line  of  railroad  once  a  day,  exct- pt 
Sunday,  for  a  month  prior  to  the  accident  which  resulted  in  his 
death.  During  tlie  period  of  such  employment  the  defendant  com- 
pany constructed  guard-rails  at  fifty  of  the  crossings  over  such  road. 
The  open  spaces  at  the  ends  of  such  guard-rails  were  all  left  un- 
blocked. Plaintiff's  intestate,  who  knew,  or  might  have  known 
by  the  exercise  of  ordinary  care,  that  the  spaces  at  the  ends  of  the 
guard-rails  were  left  unblocked,  and  while  attempting  to  make  a 
coupling  caught  his  foot  in  one  of  the  open  spaces,  and  before  he 
could  extricate  it  he  was  run  over  by  the  cars  and  killed.  Held, 
that  plaintiff's  intestate  assumed  the  risk  incident  to  the  unblocked 
space  at  the  end  of  the  guard-rail. 

Wabash  R.  Co,  v.  Ray,  Adm,^  S9S. 

14.  Fellow  Servant. —  Damages. —  Personal  Injuries. —  Plaintiff  was 
employed  to  assort  and  grade  pieces  of  timber  to  be  used  as  wheel 
rims,  and  to  do  other  common  labor  about  defendant's  factory. 
H.  who  was  employed  to  do  similar  work,  and  who  had  been  au- 
thorized by  the  foreman  of  that  department  to  direct  the  men  as 
to  the  details  of  the  work  while  he  was  temporarily  absent  in  an- 
other part  of  the  building,  instructed  plaintiff  to  remove  some 
lumber  from  the  room  in  which  the  rims  were  stored.  H.  assisted 
plaintiff  in  removing  the  lumber,  and  through  his  negligence  alone 
the  rims  fell  upon  plaintiff  and  injured  him.  Held,  that  H.  was 
acting  solely  as  a  fellow  servant,  and  not  as  a  representative  of  de- 
fendant, and  as  his  negligence  was  tho  sole  cause  of  the  injury, 
plaintiff  cannot  recover.  Hodges  v.  Standard  Wheel  Co.,  dSo. 

15.  Fellow  Servant. — Employers^  Liability  Act. — Plaintiff  is  not  en- 
titled to  recover  under  subdivision  2  of  section  1  of  the  Employ- 
ers' Liability  Act  (Acts  1893,  p.  294)  for  a  personal  injury  sustained 
while  in  the  employ  of  defendant,  where  the  injury  was  caused 
wholly  by  one  engaged  with  him  in  the  work,  but  who  was  placed 
in  charge  of  the  men  by  the  foreman  while  he  was  temporarily  ab- 
sent in  another  part  of  the  building.  lb. 

16.  Negligence. — Railroads.  —  Co-employes.  —  In  the  trial  of  an  ac- 
tion against  a  railroad  company  for  damages  on  account  of  the 
death  of  an  employe  caused  by  the  alleged  negligence  of  the  de- 
fendant, the  jury  have  the  right,  under  section  7088  Bums  1894,  to 
impute  the  disregard  of  defendant's  engineer  of  a  city  ordinance 
regulating  the  Rpeed  of  trains,  and  the  manner  of  backing  trains, 
as  negligence  of  defendant. 

Pittsburgh,  etc.,  R.  Co.  v.  Moore,  Adm,,  S4S. 
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MECHANIC'S  UEK— 

1.  Foreclosure. — Failure  to  Make  Holder  of  Junior  Mortgage  a 
Party. — A  mechanic's  lien  was  foreclosed  and  the  property  pur- 
chased by  the  lien  holder  under  a  decree  of  foreclosure.  The  holder 
of  a  mortgage  jjunior  to  the  mechanic's  lien  was  not  made  a  party 
to  the  proceedings.  Held^  in  an  action  to  foreclose  the  mortgage, 
which  action  was  brought  more  than  a  year  after  the  notice  of  m- 
tention  to  hold  the  lien  was  filed,  that  the  holder  of  the  mechanic's 
lien  had  lost  the  seniority  thereof,  but  had  an  owner's  equity  of 
redemption.  Union  Nat.  SavingSy  etc.,  Assn.  v.  Helbergy  139. 

2.  Foreclosure  of  Mortgage. — Expiration  of  Lien. — A  mechanic's 
lien  which  was  foreclosed  within  one  year,  as  provided  by  section 
7259  Bums  1894,  without  making  a  mortgagee  of  the  premises  a 
party,  is  void  as  to  such  mortgagee  at  the  expiration  of  one  year 
from  the  time  the  notice  of  the  intention  to  hold  the  lien  was  filed. 

Stoermer  v.  Peoples  Savings  Bank,  104. 

MINES  AND  MININGS— As  to  lease  for  coal  mining  purposes,  see 
Landlord  and  Tenant,  1,  2;  Island  Coal  Co.  v.  Combs,  S79. 

MOBTOAGES— See  Chattel  Mortgages. 

Mortgage  of  partnership  property  by  individual  partner,  see  Part- 
nership; Johnson  V.  Shirley,  4SS. 

As  to  mortgage  by  an  insolvent  foreign  oorporation  to  secure  pre- 
ferred creditors,  see  Corporations,  3;  Nathan,  Ex.,  v.  Lee,  Bee., 

2S2. 

Right  of  wife  to  redeem  from  sale  of  real  estate  under  purchase- 
money  mortgage  executed  by  husband  alone,  see  Hxxsband  and 
Wife,  5;  Frain  v.  Burgett,  65. 

The  lien  of  a  mortgage  foreclosed  more  than  a  year  after  the  filing 
of  a  mechanic's  lien  is  senior  to  that  of  the  mechanic's  lien  where 
the  holder  of  the  mortgage  was  not  made  a  party  to  the  suit  to 
foreclose  the  mechanic's  lien.  See  Mechanic's  Lien,  1 ;  Union 
Nat.  Savings,  etc.,  Assn.  v.  Helberg,  139, 

The  consideration  sustaining  a  note  is  sufficient  to  sustain  a  con- 
temporaneous mortgage  securing  the  same.  See  Bills  and 
NotES;  Lackey  v.  Boruff,  371. 

1.  Deeds. — Qovemed  by  Law  of  Situs  of  Realty. — Mortgages  or  con- 
veyances of  real  estate  are  governed  by  the  law  of  the  sitv^  of  the 
realty,  and  all  questions  relating  to  the  validity  thereof  are  deter- 
mined according  to  that  law,  and  not  according  to  the  law  of  tlie 
domicil  of  the  contracting  parties.      Nathan,  Ex.,  v.  Lee,  Bee,  2.U. 

2.  Record. — Validity.— Fraud. — A  mortgage  executed  by  a  corpora- 
tion to  secure  a  loan  is  valid  as  against  existing  creditors,  although 
accompanied  by  an  ag^ement  that  its  execution  should  be  kept 
concealed,  and  that  it  should  not  be  recorded  within  the  time  pre- 
scribed by  law.  American  Trust,  etc.,  Bank  v.  McOettigan,  oSJ. 

3.  Action  to  Set  Aside. — Receivers. — A  receiver  cannot  maintain 
an  action  on  a  complaint  to  set  aside  a  mortgage  existing  on  the 
trust  property  on  the  ground  that  the  mortgage  was  not  recorded, 
and  that  its  execution  was  concealed,  where  the  complaint  shows 
upon  its  face  that  the  relief  sought  is  for  the  equal  benefit  of  exist- 
ing creditors  and  subsequent  creditors  without  notice.  lb. 
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MOTIONS — To  strike  out  part  of  pleading  can  only  be  made  part  of 
record  by  bill  of  exceptions  or  order  of  court.    Corbey  t.  Rogers, 

IGD. 

MUNICIPAL  COBPORATIOKS— See  Towns.  The  power  of  a  city 
to  pass  an  ordinance  regulating  the  manner  of  running  trains  in 
city  limits  is  conferred  as  a  police  power.  See  Master  and 
Servant,  12;  Pittsburgh,  etc.,  R.  Co,  v.  Moore,  Adm.,  S4S. 
As  to  legalizing  municipal  bonds,  see  Constitutional  Law,  2, 8,  4, 
5;  Schneck  v.  City  of  JeffersanvUle,  20 J^ 

1.  Changing  of  Boundary  Lines, -^'^he  creation,  enlarging,  and 
contraction  of  boundaries  of  municipal  corporations  are  legisla- 
tive, and  not  judicial  functions,  and  may  be  exercised  without  the 
consent,  and   against   the  remonstrance  of  those  interested. 

Woolverton  v.  Toum  of  Albany ,  77. 

2.  Disannexing  Territory.  —  Courts  are  Without  Jurisdiction. — 
Where  the  board  of  trustees  of  an  incorporated  town  refuses  to 
act  upon  a  petition,  under  section  8248  Homer  1897,  asking  that 
certain  territory  be  disannexed,  an  action  will  not  lie  to  ^lisannex 
such  territory.  lb. 

8.  Anneacation  of  Territory. — Taxation — Estoppel. — Where  a  cor- 
poration, having  notice  of  the  attempted  annexation  of  its  property 
to  a  city,  received  benefits  from  the  city  in  the  wa^  of  fire  and 
police  protection  for  more  than  three  years,  and  permitted  its  prop- 
erty to  be  sold  for  city  taxes  without  calling  in  question  the  right 
of  the  city  to  levy  the  taxes,  it  will  not  be  permitted  to  invoke  the 
invalidity  of  the  act  of  annexation  for  the  purpose  of  escaping  tax- 
ation. DePauw  Plate  Glass  Co.  v.  City  of  Alexandria,  44^7. 

4.  Improvements.  —  Liability  of  City. — A  city  cannot  render  itself 
liable  for  work  done,  and  materials  furnished,  "beyond  the  con- 
tract," in  the  construction  of  improvements  which  were  to  be  paid 
for  by  assessments  on  the  lots  and  lands  to  be  benefited. 

City  of  Uuntington  v.  Force.  .P-S. 

5.  Improvements. — Complaint  by  Contractor  for  Extras. — Siiffi- 
cierlcy  of. — A  complaint  for  extra  work  and  materials  by  one  who 
contracted  with  the  city  to  make  certain  public  improvements, 
which  does  not  show  that  the  extra  work  and  materials  were  per- 
formed and  furnished  upon  orders  in  writing  signed  by  the  engineer 
and  approved  by  the  common  council,  as  required  by  the  terms  of 
the  contract,  is  bad  on  demurrer.  lb. 

6.  When  City  Becomes  Liable  on  Contracts  for  Public  Improvements. 
— Statute  Construed. — Under  the  act  of  March  8,  1889,  known  as 
the  **  Barrett  Law,"  a  city  is  not  liable  on  contracts  for  the  con- 
struction of  certain  public  sewers  until  it  has  issued  and  sold  im- 
provement bonds,  collected  assessments,  or  otherwise  realized  from 
the  property  benefited  the  amoimts  to  be  paid  out  to  the  con- 
tractors, lb. 

7.  Municipality  Serves  as  an  Agency  for  the  Legislature. — A  munic- 
ipal corporation  serves  but  as  an  agency  or  instrumentality  in  the 
hands  of  tlie  legislature  to  carry  out  its  will  in  regard  to  local  gov- 
ernmental functions.  Schnech  v.  City  of  Jeffersonville,  r".^ 

8.  Aid  for  Public  Improvements.  — Location  of  County  Seat.  — Statute 
Construed. — The  location  in  a  city  of  a  county  seat  and  the  erection 
of  the  necjes.sary  county  buildin.o:s  are  not  "public  improvements  or 
public  works"  within  the  moaning  of   section  3152    R.  S.  1881, 
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IDJNICIPAI^  CORPORATIONS— Continued. 

authorizing  cities  to  donate  money  or  bonds  in  aid  of  public  im- 
provements or  public  works.  Jb. 

9.  Bonds  for  the  Relocation  of  County  Seat. — Statutes  Afford  Color 
of  Legal  Authority. —Section  2  of  the  act  of  March  9,  1875,  (Acts 
1875,  p.  84,)  authorizing  county  authorities  to  accept  donations  to- 
wards the  expenses  of  constructing  public  buildings  in  connection 
with  the  relocation  of  a  county  seat  construed  with  section  8152  R. 
S.  1881,  empowering  cities  to  donate  money  or  bonds  in  aid  of  pub- 
lic improvements  or  public  works,  did  not,  in  the  year  1876, 
authorize  a  city  to  incur  a  debt  for  the  removal  of  a  county  seat  and 
issue  bonds  therefor;  but  these  sections  of  the  statutes  afford  such 
color  of  legal  authority  for  the  issue  of  bonds  for  that  purpose  that 
it  will  be  presumed  that  when  such  bonds  were  issued  that  the 
common  council  of  the  city  acted  in  good  faith.  lb. 

10  Costs  Incident  to  Location  of  County  Seat  May  be  Imposed  Upon 
City  Where  Located. — A.  city  receives  such  special  benefits  from  the 
location  of  a  county  seat  within  its  corporate  limits  as  would  jus- 
tify the  legislature,  in  its  discretion,  in  authorizing  the  entire  bur- 
den of  the  expenses  incident  to  such  location  to  be  laid  upon  the 
property  of  such  city.  lb. 

11.  Riding  on  Sidewalk. — Ordinance  Which  May  be  Enforced. — As 
the  statutes  now  stand  in  this  State  a  municipal  corporation  may 
by  ordinance  impose  a  penalty  for  riding  a  bicycle  on  sidewalks 
other  than  those  constructed  of  brick,  stone,  plank  or  gravel. 

Toum  of  Whiting  v.  Doob,  157. 

13.  Statutes  Prohibiting  Riding  on  Sideuyalk.^ Construction. — The 
act  of  March  10, 1885  (section  8388  Homer  1897),  empowering  boards 
of  town  trustees  to  prohibit  the  incumbering  of  sidewalks,  and 
riding  or  driving  thereon,  does  not  repeal  by  implication  section 
1^40  Homer  1897,  which  forbids  cities  and  towns  to  impose  penal- 
ties by  ordinance  for  offenses  punishable  under  a  statute  of  the 
State.  lb. 

NEGIilQENCE— See  Carriers:  Contributory  Neqlioenob;  Dam- 
ages; Master  and  Servant;  Railroads. 

When  negligence  of  servant  may  be  imputed  to  the  master,  see 
Master  and  Servant,  16;  Pittsburgh,  etc.,  R.  Co.  v.  Moore, 
Adm.,  345. 

In  action  for  personal  injuries  sustained  while  at  work  in  stone 
quarry,  see  Peerless  Stone  Co.  v.  Wray,  27. 

Of  railroad  company  while  operating  trains  on  track  of  another 
company,  see  Railroads,  7 ;  Cleveland,  etc.,  R.  Co.  v.  Berry ^  607 » 

Violation  of  ordinance  regulating  speed  of  trains,  see  Master  and 
Servant,  7;  Pittsburgh,  etc.,  R.  Co.  v.  Moore,  Adm.,  S45. 

1.  Carriers. — Loss  of  Ooods  by  Fire. — Placing  a  car  loaded  with 
cotton  on  a  side-track  cannot  be  held  to  be  the  proximate  cause 
of  the  loss  of  the  cotton  by  fire,  where  there  was  no  proof  that 
it  took  fire  at  that  place. 

Insurance  Co.  v.  Lake  Erie,  etc.,  R.  Co.,  SSJ^. 

2.  Proximate  Cause. — Street  Railroads. — A  street  railway  company 
will  not  be  held  liable  for  an  injury  to  plaintiff  caused  by  a  col- 
lision with  a  car  because  of  the  fact  that  the  car  was  running  at  a 
rate  of  s|)eed  in  violation  of  a  city  ordinance,  where  no  causal  con- 
nection IS  shown  between  the  speed  of  the  car  and  the  injury. 

Thompson  v.  Citizens  Street  R.  Co.,  4GI. 
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NEGLIGENCE— Oontinued. 

3.  Pleading. — Evidence. — When  a  complaint  against  a  street  rail- 
way company  for  personal  injuries  contains  only  a  general  charge 
of  negligence  in  tne  manner  of  running  cars,  plaintiff  cannot  prove 
that  his  injuries  resulted  from  the  failure  of  defendant  to  f unush  a 
safe  place  to  work,  and  safe  appliances,  or  that  the  injury  was 
wilful.  lb. 

4.  Railroads. — Construction  of  Switch  Device.— Proof  as  to  similar 
Devices. — A  railroad  company  cannot  establish  freedom  from  neg- 
ligence by  showing  the  construction  of  its  switch  device  to  be  sim- 
ilar to  like  devices  upon  another  first  class  railroad,  ^vithout  fur- 
ther showing,  if  the  construction  may  be  dangerous  to  employes  at 
work  about  it,  that  it  had  given  notice  of  the  danger,  or  given  the 
servant  such  an  opportunity  to  observe  it  as  would  have  put  a 
reasonably  prudent  person  on  his  guard. 

Indiana^  etc.,  R.  Co.  v.  Bundy,  590. 

5.  Street  Railroads. — Presumptions. — It  will  not  be  assumed,  in  the 
absence  of  evidence,  that  the  body  of  a  street  car  passing  around 
a  curve  at  the  rate  of  eight  or  ten  miles  an  hour  will  rock  upon  its 
trucks  to  such  an  extent  as  to  strike  a  person  occui>ying  a  position 
far  enough  away  from  the  tracks  to  escape  collision  with  a  car 
passing  at  a  lower  rate  of  speed. 

Thompson  v.  CUiaens  Street  R.  Co.,  461. 

6.  Railroads.— Carriers. — ^A  railroad  company  is  not  required  to 
place  its  cars  temporarily  standing  on  side-tracks  within  fire  and 
police  protection.  Insurance  Co.  v.  Lake  Erie,  etc.,  R.  Co.,  SS^. 

7.  Assumption  of  Risk. — When  Question  of  Fact. — Plaintiff  while 
coupling  cars  caught  his  foot  in  an  exposed  wire  used  in  an  inter- 
locking switch  device  and  was  injured.  The  evidence  showed  that 
plaintiff  as  brakeman  had  passed  the  switch  at  the  place  of  the 
accident  a  number  of  times,  but  had  not  observed  that  the  wires 
were  unboxed ;  that  at  the  time  of  the  injury  it  was  dark,  and  plain- 
tiff had  a  lantern  in  his  hand  with  which  ha  was  signaling  the 
engineer  in  the  movement  of  the  train,  and.  being  occupied  in  ob- 
serving the  movement  of  the  train,  he  stepped  in  to  make  the 
coupling  without  noticing  the  wire  along  side  the  track;  that 
the  usual  mode  of  constructing  interlocking  switch  devices,  is  to 
leave  the  wires  uncovered  from  the  derail  to  the  distant  signals  but 
that  in  switch  yards  where  a  large  amount  of  car  handling  is  re- 
quired the  generally  approved  method  is  to  box  the  wires  at  such 
places.  Held,  that  the  questions  as  to  defendant's  negligence  and 
assumption  of  risk  by  plaintiff  were  properly  submitted  to  the  jury. 

Indiana,  etc.,  R.  Co.  v.  Bundy,  690. 

NEW  TBIAIj — Causes  for  new  trial  must  be  presented  in  motion  for 
new  trial,  and  the  ruling  on  the  motion  assigned  as  error  on  ap- 
peal.   See  Appeal  and  Error,  87;  Zimmerman  v.  Oaumer,  653. 

It  is  error  to  grant  a  new  trial  as  of  right  before  final  judgment  is 
entered.  Boyd  v.  Schott,  161. 

Where  a  new  trial  as  of  right  is  granted,  a  party  does  not  waive  his 
exception  by  following  the  case  through  a  subsequent  triaL  See 
Appeal  and  Error,  84 ;  Boyd  v.  Schott,  161. 

On  account  of  misconduct  of  bailiff,  see  Appeal  and  Error,  86; 
Messenger  v.  State,  227. 

When  motion  for  does  not  operate  as  a  stay  of  execution,  see  Judq- 
MENTS,  4;  Logan  v.  Suit,  434,. 
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NEW  TBIAL— Continuod. 

The  remedy  for  failure  of  the  jury  to  find  all  the  facts  is  by  motion 
for  new  trial.    See  Venire  De  Novo  ;  Zimmerman  v.  Oaumer,  SJJ. 

1.  Instructions. — Assignment  of  Error. — An  assignment  in  a  motion 
for  a  new  trial  for  * 'error  of  the  court  in  refusing  to  give  to  the 
jury  each  of  the  instructions,  severally  asked,  numbered,  1,  2,  8," 
and  for  **error  of  the  court  in  giving  to  the  iury  each  of  the  in- 
structions given  by  the  court  numbered  1,  2,  8,"  is  sufficient  to 
challenge  each  instruction  of  each  set  of  instructions. 

Pennsylvania  Co.  v.  Ebaugh,  531. 

2.  Misconduct  of  Bailiff. — Jury. —  Waiver. — Criminal  Law. — Where 
the  accused  fails  to  interpose  objections  in  regard  to  the  allej^ed 
misconduct  of  a  bailiff  in  charge  of  the  jury  while  in  consideration 
of  their  verdict  in  the  trial  of  a  criminal  cause  before  the  return  of 
the  verdict  a^nst  him,  without  showing  a  sufficient  excuse  for 
such  failure,  it  will  be  presumed  that  he  acquiesced  therein,  and  he 
will  not  be  heard  after  the  return  of  the  veniict  to  make  complaint 
for  the  first  time  relative  to  such  misconduct. 

Messenger  v.  State,  t27. 

8.  Joint  Motion. — Available  error  cannot  be  predicated  upon  the 
action  of  the  court  in  overruling  a  motion  for  a  new  trial  which  is 
not  well  taken  as  to  all  of  the  defendants,  where  the  motion  is  joint 
and  general  as  to  all  of  the  defendants.      Prescott  v.  Hav>ghey,  517. 

4  Joint  Motion. — Appeal  and  Error. —"Where  a  motion  for  a  new 
trial  made  jointly  as  to  all  of  the  defendants  is  not  well  taken 
as  to  all,  the  failure  of  the  court,  in  the  exercise  of  its  discretion,  to 
sustain  the  motion  as  against  part  of  defendants  and  overrule  it  as 
to  others  is  not  reviewable  on  appeal.  lb. 

voncE— 

When  Presumed  to  Have  Been  Given. — The  rule  that  where  a  public 
record  is  silent  the  law  will  presume  that  notice  was  given,  relates 
only  to  courts  of  general  jurisdiction.        Williams  v.  Atkinson,  98. 

K17N0  PBO  TUNC  ENTRY-- 

When  parol  evidence  is  admissible  in  support  of  a  motion  for  nunc 
pro  tunc  entry,  see  Practice,  8;  Boyd  v.  Schott,  101. 

An  oral  announcement  in  open  court  to  the  counsel  of  both  parties 
that  the  court  rendered,  and  would  cause  to  be  entered,  a  judg- 
ment for  the  plaintiff,  is  not  sufficient  basis  for  the  entry  of  a 
judgment  nunc  pro  tunc.  lb. 

OFFICEBS— 

1.  County  Treasurer. — Term  of  Office.— The  term  of  office  of  a 
county  treasurer  elected  at  the  general  election  of  1896,  whose 
term  nad  not  commenced  when  the  act  of  1897  (Acts  1897,  p.  288) 
took  effect,  commences  on  the  1st  day  of  January  next  following 
the  expiration  of  the  term  of  the  treasurer  in  office  when  the  act 
took  enect.  Aikinan  v.  State^  ex  rel.,  507. 

2.  County  Treasurer. — Term  of  Office. — Where  a  county  treasurer 
whose  term  of  office  expired  August  5,  1897,  had  served  the  con- 
stitutional limit  of  four  years,  the  office  became  vacant  until 
the  1st  day  of  January,  1898,  by  reason  of  the  act  of  1897  (Arrts 
1897,  p.  288)  fixing  the  time  of  commencement  of  the  term  of  office 
of  county  treasurers,  whirh  vacancy  the  board  of  county  commis- 
sioners had  the  right  to  hii  by  appointment.  lb. 
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8.  Appointment  to  Fill  Vacancy. — Term. — Construction  of  Act 
of  March  8,  1897. — A  county  treasurer  elected  at  the  general 
election  in  1806  qualified  and  took  the  office  on  the  9th  of  January, 
1897,  and  continued  to  act  until  October  11,  1897,  when  he  was  re 
moved  and  another  was  appointed  to  fill  the  vacancy.  At  the  gen- 
eral election  in  1898  a  third  person  was  elected,  who  qualified  before 
January  1,  1899.  JHieZd,  that,  under  the  act  of  March  8.  1897  (Acts 
1897,  p.  288),  construed  with  section  2,  article  6  of  the  constitution, 
and  section  6563  Homer  1897,  the  person  elected  at  the  general 
election  in  1898  was  entitled  to  the  office  on  January  1,  1899. 

Weaver  v.  States  ex  rel.,  479. 

OVEBBUIiED  CASES— The  following  cases  are  overruled  in  i)art: 

Pittsburgh,  etc.,  R,  Co.  v.  Montgomery,  ante,  X,    See  Pittsburgh, 

etc.,  R.  Co.  Y.  Moore,  Adm.,  S45,  and  Pittsburgh,  etc.,  R,  Co.  v. 

Hosea,  413. 

Rose  V,  Rose,  93  Ind.  179.    See  Ba^e  v.  Basye,  17S. 

Boling  r.  Howell,  89  Ind.  329.  Retry  v.  Ambrosher,  100  Ind.  510, 
Tarkington  v.  Purvis,  128  Ind.  182,  Orb  v.  Coapstick,  186  Ind.  313. 
and  Shirk  v.  Thomas,  121  Ind.  147.    See  Pugh  t.  Highley,  S5S, 

PARTIES — A  joint  assignment  of  error  on  appeal  must  be  good  as  to 

all  of  the  parties  complaining.    See  Appeal  and  Error,  8 ;  Hat" 

field  V,  Cummings,  Rec,  280, 

When  cross-complainants  are  nut  necessary  parties  to  an  appeal, 

see  Appeal  and  Error,  33 ;  Zimmerman  v.  Gaum^er,  553. 

Trusts. — Where  the  trustee  has  resigned,  and  no  successor  has  been 
appointed,  the  cestui  que  trust  may  bring  suit  to  enjoin  the  illegal 
sale  of  the  trust  estate.  Zimmerman  v.  Makepeajce,  1^9, 

PAJtTNEBSHIP — ^When  partner  is  estopped  from  appealing  from 
order  of  court  appointing  receiver  for  firm,  see  Williams  v.  Rich- 
ards, 528, 

Mortgage  by  Individual  Partner. — Extent  of  Lien.— Rights  of  Firm 
Creditors — A  mortgage  executed  by  one  partner  on  his  undivided 
one-half  of  the  partnership  property  for  the  purpose  of  securing  his 
individual  antecedent  debt,  by  and  with  the  consent  of  his  co-part- 
ner, does  not  attach  to  the  corpus  of  the  partnership  property,  but 
only  to  the  mortgaging  partner's  interest  in  the  surplus  remaining 
after  the  payment  of  the  firm  debts.  Johnson  v.  Shirley,  45 J. 

PEBSONAI^  IN'Jt7BIE&— See  Damages. 
Sufficiency  of  complaint  in  action  for,  see  Complaint;  lUifiois,  etc, 

R,  Co.  V.  Cheek,  663. 
Injury  caused  by  negligence  of  fellow  servant,  see  Railroads,  1; 

Pittsburgh,  etc.,  R.  Co.  v.  Montgomery,  1. 
Of  person  engaged  in  turning  switches  at  intersection  of  street  car 

lines,  see  Master  and  Servant,  6 ;  Thompson  v.  Citizens  Street 

R,  Co.,  4S1. 

1.  When  Death  of  Injured  Person  Abates  the  Action. — In  the  absence 
of  statutory  enactments,  actions  for  injuries  to  the  person  abate 
on  the  death  of  the  person  injured,  and  do  not  survive  to  the  per- 
sonal representatives.  HUliker  v.  Citizens  Street  R.  Co.,  6(j. 
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2.  Damages  for  Pain  and  Suffering. — Action  Abates  with  Death  of 
Injured  Person,  —Under  section  282  Homer  1897,  providing  that  a 
cause  of  action  arising  out  of  an  injury  to  the  person  dies  with 
the  person,  except  where  a  right  of  action  is  given  for  injury- 
causing  death,  an  action  cannot  be  maintained  by  an  administrator 
for  damages  for  the  physical  pain  and  suffering  of  his  intestate, 
since  such  right  of  action  abates  on  the  death  of  uie  intestate.     Ih, 

PHYSICIANS— Refusal  of  certificate  to  practice  medicine  on  the 
ground  that  applicant  had  been  and  was  guilty  of  gross  immo- 
rality.   See  Judgments,  6 ;  In  re  Application  of  Coffin^  4S9. 

PIPE  LINE — Aa  to  construction  of  on  land  of  another  without 
license,  see  Injunction,  2,  3;  Windfall  Nat.  Oas,  etc.,  Co,  v. 
TertoUliger,  36J^, 

PIiEADING — See  Complaint;  Prac?tice;  Set-Opp. 
Matters  creating  an  estoppel,  must  be  specially  pleaded.    Frain  t. 

Burgett,  65. 
Defenses  to  a  criminal  charge  which  may  be  speciaUy  pleaded.   See 

Criminal  Law,  3,  4;  Dax^is  v.  State,  14s. 
When  cannot  be  aided  by  verdict,  see  Appeal  and  Error,  58; 

Pittsburgh,  etc.,  R.  Co,  v.  Moore,  Adm.,  S4S, 

1.  Spedilc  Facts  Control. — The  sufficiency  of  a  pleading  depends 
upon  the  specific  facts  alleged,  and  not  upon  the  mere  conclusions 
of  the  plesMder.  Frain  v.  Burgett,  66. 

2.  When  Pleading  Not  Sufficiently  Specific. —  Remedy. —  Where  a 
complaint  is  not  sufficiently  specific  the  remedy  is  by  motion. 

Cleveland,  etc.,  R.  Co.  v.  Berry,  &07. 

8.  Complaint. — Theory. — Plaintiff  must  recover,  if  at  all,  on  the 
theory  of  his  complaint.  Boyd  v.  Bloom,  16$. 

4.  Amended  Complaint. — Demurrer. — An  amended  complaint  super- 
sedes the  original,  and  a  demurrer  to  the  "complaint"  filed  after  the 
filing  of  an  amended  complaint  refers  to  the  amended  complaint. 

Toum  of  Whiting  v.  Doob,  167. 

5.  Amendjnent. — The  action  of  the  court  in  permitting  plaintiff 
to  amend  his  complaint  after  the  jury  was  impaneled,  and  during 
the  trial,  will  not  be  reviewed  on  appeal,  where  an  abuse  of  dis- 
cretion to  the  prejudice  of  defendant's  substantial  rights  is  not 
shown.  La  Plante,  v.  State,  ex  rel.,  80. 

6.  Complaint. —  Personal  Injuries. —  Knowledge  of  Danger. —  An 
allegation  in  a  complaint  in  an  action  by  an  employe  for  per- 
sonal injuries  sustained  by  reason  of  defective  appliances  that  he 
did  not  know  of  such  defect  or  danger,  not  only  repels  actual 
knowledge,  but  any  implied  knowledge  thereof. 

Consolidated  Stone  Co.  v.  Summit,  £97. 

7.  Complaint  for  Damxiges  for  Wrongful  Appropriation  of  Real 
Estate. — In  an  action  against  a  railroad  company  for  the  wrong- 
ful appropriation  of  certain  lands,  a  complaint  alleging  that  plain- 
tiff is  the  owner  in  fee,  and  was  in  peaceable  possession  under 
claim  of  title  of  described  lands  of  a  certain  value,  and  that  de- 
fendant wrongfully  appropriated  such  lands  to  its  own  use,  where- 
by damages  were  sustained  by  plaintiff,  for  which  damages  judg- 
ment is  demanded,  states  a  cause  of  action  sufficient  to  withstand  a 
demurrer.  Pittsburgh,  etc.,  R.  Co  v.  Beck,  4£1. 
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8.  Complaint. — Account,  Action  on. — A  complaint  alleging  that  the 
"plaintiff  and  defendants  have  had  mutual  dealings  for  two  years, 
each  keeping  his  own  accounts,  the  items  of  which  are  nimierous; 
*  *  *  that  there  is  due  plaintiff  as  a  balance  on  said  mutual 
accounts  about  $200/*  demanding  an  accounting  and  judgment,  is 
insufficient,  where  the  nature  of  the  dealings  between  the  parties 
is  not  stated  and  no  copy  of  the  account  is  made  part  of  the  com- 
plaint Oise  V.  Cook,  75. 

9.  Negligence. — Complaint, — Demurrer. — A  general  allegation  that 
defendant,  a  railroad  company,  carelessly  and  negligently  permitted 
a  heavy  iron  pin  to  be  placed  and  to  remain  on  the  tender  of  its 
locomotive  is  sufficient  to  repel  a  demurrer  in  the  absence  of  a 
statement  of  specifio  facts  showing  otherwise. 

Cleoeland^  etc.,  R.  Co.  v.  Berry,  607. 

10.  Questioned  First  Time  on  Appeal. — Building  and  Loan  Associa^ 
tion. — A  defect  in  a  complaint  in  an  action  to  foreclose  a  mort- 
gage in  favor  of  a  building  and  loan  association  on  acoonnt  of 
the  failure  to  file  a  copy  of  the  constitution  and  by-laws  there^^nth 
is  cured  by  a  finding  and  judgment  for  plaintiff,  and  cannot  be  pre- 
sented for  the  first  time  on  appeal.    Kenner  v .  Whitelock,  Rec. ,  6S5. 

11.  Complaint. — Negligence, — Sufficiency  of  Averments  as  to  Place  of 
Injury. — Averments  in  a  pleading  in  an  action  against  a  railroad 
company  for  the  death  of  an  employe,  caused  by  the  negligence  of 
defendant  in  operating  trains  within  the  corporate  limits  of  a  city, 
in  a  manner  prohibited  by  ordinance,  that  defendant  maintained 
yards  and  a  telegraph  office  in  such  city;  that  deceased  was  em- 

Sloyed  as  operator  in  said  office;  that  it  was  his  duty  to  receive  and 
eliver  orders  to  train  crews  passing  said  office,  and  in  delivering  an 
order  he  was  struck  by  an  engine  and  killed,  sufficiently  show  that 
the  place  of  the  accident  was  within  the  corporate  limits  of  such 
city.  Pittsburgh,  etc.,  R.  Co.  v.  Moore,  Adm.,  3^5. 

12.  Facts  in  One  Paraaraph  Not  Made  Part  of  Another  by  Reference. 
— The  facts  averred  in  one  paragraph  of  a  pleading  cannot  be 
adopted  and  made  a  part  of  another  paragraph  by  reference. 

Corbey  v.  Rogers,  169. 

18.  Anawer.^Demurrer. — Where  a  complaint  fails  to  state  a  cause  of 
action,  it  is  never  reversible  error  to  overrule  a  demurrer  to  an 
answer  thereto.  Hiatt  v.  Toun  of  Darlington,  570. 

14.  Argumentative  Denial. — Demurrer. — A  denial  is  not  demurrable 
because  argumentative.  lb. 

15.  Demurrer, — Receiver. — A  demurrer  to  a  complaint  by  a  receiver  to 
cancel  a  mortgage  existing  on  the  trust  property  calls  in  question  not 
only  the  sufficiency  of  the  facts  alleged  to  constitute  a  cause  of 
action,  but  also  the  right  of  the  receiver  to  maintain  the  action. 

American  Trtist,  etc.,  Bank  v.  McQettigan,  682. 

16.  Demurrer.  — Joint  Demurrer. — Practice. — A  demurrer  to  two  para- 
graphs of  answer  for  the  reason  that  "neitlier  of  said  paragraphs  of 
answer  states  facts  sufficient  to  constitute  a  good  defense  to  either 
of  said  cross-complaints."  is  joint,  and  not  several,  and  if  either 
paragraph  of  answer  was  good  the  demurrer  was  properly  overruled. 

Rou^^id  V.  State,  SB. 

17.  Demurrer. —  Motion  to  Make  More  Specific. — The  fact  that  a  plead- 
ing is  not  as  certain  and  specitic  as  the  rules  of  good  pleading  re- 
quire will  not,  as  a  general  rule,  render  it  bad  on  demurrer;  object- 
ion to  a  pleading  on  the  ground  that  it  is  uncertain  must  be  inter- 
posed by  motion  to  make  more  specific.  Frain  v.  Burgett,  55, 
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18.  Demurrer. — Abatement — ^The  question  as  to  whether  an  action 
should  abate  because  the  complaint  shows  another  action  for  the 
same  cause  pending  between  the  parties  is  not  raised  by  a  demurrer 
for  want  of  facts.  Basye  v.  Bcufye,  112. 

19.  Legal  Capacity  to  Sue. — Demurrer. — Absence  of  legal  capacity  to 
sue  is  prescribed  by  the  code  as  one  of  the  causes  of  demurrer  to  a 
complaint,  and  such  question  cannot  be  presented  on  appeal  where 
the  same  was  not  assigned  as  cause  for  demurrer. 

LaPlante  v.  State^  ex  rel. ,  80. 

20.  A  nswer. — Estoppel.  — Defendants  cannot  avoid  the  payment  of  the 
debts  of  a  corporation  assumed  by  them  in  the  purchase  of  property 
as  part  of  the  purchase  money  thereof  on  the  ground  that  the  deed 
to  them  was  invalid  and  conveyed  no  title,  where  they  were  in 
possession  of  the  property,  without  objection,  claiming  to  own  the 
same,  had  made  valuable  improvements  thereon,  and  executed  a 
mortgage  upon  same  to  plaintiff  to  secure  such  purchase  money. 

Alien  V.  Studebaker  Bros.  Mfg.  Co.,  406. 

21.  Answer. — Verification. — Harmless  Error. — Plaintiff  brought  suit 
to  foreclose  a  mortgage  executed  by  defendants,  and  also  certain 
mortgages  executed  by  defendants'  grantors  upon  the  same  property, 
the  payment  of  which  had  been  assumed  by  defendants  as  a  part 
consideration  of  the  sale  of  the  property  to  them .  Defendants  filed 
an  unverified  answer,  alleging  the  invaliditv  of  the  sale  to  them  and 
the  consequent  want  of  con.sideration  for  their  promise  to  pay  their 
grantors'  debts.  Held,  since  such  answer  could  have  been  stricken 
out  on  motion  by  reason  of  its  failure  to  comply  with  section  867 
Bums  1894,  requiring  such  a  pleading  to  be  verified,  that  sustaining 
a  demurrer  thereto  was  harmless,  if  error,  as  the  correct  result  was 
reached.  lb. 

22.  Argumentative  Denial. — Defendant  filed  an  answer  to  a  complaint 
in  an  action  to  foreclose  a  chattel  mortgage  securing  a  purchase- 
money  note,  charging  that  he  was  induced  to  buy  the  property  by 
the  fraudulent  representations  of  plaintiff,  and  as  soon  as  he  dis- 
covered the  fraud  he  returned  the  property  and  demanded  his  note, 
which  plaintiff  refused  to  surrender.  Plaintiff  filed  a  reply  alleging 
that  defendant  returned  the  property  in  a  damaged  condition,  with- 
out notice  to  her  of  his  intention  to  rescind  the  contract,  and  that 
she  has  never  accepted  a  return  of  the  property.  Held,  that  the  re- 
ply was  merely  an  argumentative  denial,    idagnuson  v.  Billings^  177, 

23.  Exhibit.— Mortgages.  —Foreclosure. — Building  and  Loan  Associa- 
tions.— A  suit  by  a  building  and  loan  association  to  foreclose  a 
mortgage  and  enforce  a  lien  on  the  shares  of  Bt(X3k  assigned  by  the 
mortgagor  in  the  note  and  mortgage  as  collateral  security,  is  not  an 
action  on  the  certificate  of  stock  within  the  meaning  of  section  865 
Burns  1894,  recjuiring  a  copy  of  the  written  instrument  to  be  filed 
with  the  pleadmg,  and  such  certificate  filed  with  the  complaint  will 
be  disregarded  in  determining  the  sufficiency  of  the  complaint. 

Indiana  Mut.  Building,  etc.,  Assn.  v.  Plank,  197. 

24.  Exh'Rnt. — When  the  allegations  of  a  pleading  vary  from  the  pro- 
visions of  the  instrument  which  is  the  foundation  of  the  action, 
the  provisions  of  the  instrument  control;  but  where  the  exhibit 
is  not  the  foundation  of  the  action  it  cannot  be  considered  in  de- 
termining the  sufficiency  of  the  pleading,  but  must  be  disregarded. 

lb. 

25.  Foreclosure  of  Mortgage. — Statute  of  Limitations. — Where  a  com- 
plaint to  foreclose  a  mortgage  recites  that  a  certain  defendant 
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claims  some  interest  in  the  mortgaged  property,  but  that  if  he  has 
any  interest  it  is  subject  to  plaintiff's  mortgage,  such  defendant 
cannot  plead  the  statute  of  limitations,  unless  he  alleges  facts  show- 
ing that  he  has  an  interest  in  the  property.     Corhey  v.  Rogers,  169. 

POLICE  POWEB— To  prohibit  the  playing  of  baseball  on  Sunday 
where  a  fee  is  charged  is  a  valid  exercise  of  the  police  power  of 
the  State.    See  Criminal  Law,  2Q  ;  State  v.  Hogreiver,  652, 

PRACTICE — Where  a  complaint  fails  to  state  a  cause  of  action,  it 

is  never  reversible  error  to  overrule  a  demurrer  to  an  answer 

thereto.     Uiatt  v.  Town  of  Darlington^  570. 
Demurrer  to  the    complaint  filed  after  the  filing  of  an  amended 

complaint  refers  to  the  amended  complaint.      Town  of  Whiting 

V.  Dooh,  157. 
When  overruling  motion  to  paragraph  complaint  is  harmless  error, 

see  Taxation  12;  La  Plante  v.  State,  ex  rel,  80. 
When  refusal  to  submit  certain  interrogatories  to  jury  is  not  error, 

seelNTERRoaATORDSSTO  Jury,  1,  2,  8;    Illinois,  etc.,  R.  Co.  v. 

Cheek,  6GS;  Udell  v.  Citizens  Street  R.  Co.,  507. 
The  separate  motion  of  one  jointly  indicted  with  another  for  a 

cliangeof  venue  involves  and  includes  a  motion  for  a  separate 

trial.    See  Criminal  Law,  14;  Jones  v.  State,  S18. 
Foreclosure  of  Mechanic's  lien  without  making  a  junior  mortgagee 

a  party,  see  Mechanic's  Lien,  1,  2;  Union  Nat.  Savings,  etc.,  Co. 

V.  Helberg,  Li'J;  Stoermer  v.  Peoples  Savings  Bank,  104. 

1.  Motion  to  Modify  Special  Finding. — There  is  no  rule  of  practice 
authorizing  a  motion  to  modify  a  sjiecial  finding  of  facts. 

Windfall  Nat.  Gas,  etc.,  Co.  v.  TenviUiger,  S64. 

3.  Motion  to  Paragraph  Complaint.  —  When  Properly  Overruled. 
— A  motion  to  separate  complaint  into  paragraphs  is  properly  over- 
ruled, where  but  a  single  cause  of  action  is  stated. 

Pittsburgh,  etc.,  R.  Co.  v.  Beck.  42 1. 

8.  Overruling  Motion  to  Strike  Out. — When  Harmless. — The  refusal 
of  the  court  to  strike  out  a  part  of  a  complaint  alleging  that 
damage  resulted  from  particular  facts  is  harmless,  where  the  special 
verdict  returned  by  the  jury  shows  that  no  damages  were  allow- 
ed  on  that  acoount.  lb. 

4.  Motion  for  Judgment  on  Answers  to  Interrogatories. — Where 
a  motion  for  judgment  on  answers  to  interrogatories  is  general,  the 
motion  must  be  overruled  if  the  answers  are  consistent  with  the 
general  verdict  under  either  paragraph  of  complaint. 

Cleveland,  etc.,  R.  Co.  v.  Berry,  607. 

5.  Harmless  Error.— Special  Verdict.— Appeal  and  Error. — Where 
the  special  verdict  followed  tlie  material  facts  as  averred  in  the 
second  paragraph  of  complaint,  an  erroneous  ruling  on  a  demur- 
rer to  the  first  paragraph  will  not  constitute  reversible  error  on 
api)eal.  Illinois,  etc.,  R.  Co.  v.  Cheek,  6CJ. 

0.  Motion  for  Veiiire  De  Not^. — Wlien  Made. — A  motion  for  a  venire 
do  novo  made  after  the  rendition  of  the  judgment  cannot  be  con- 
sidered. Bennett  \.  Simon.  4U0. 
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7.  Complaint  for  Wrongful  Appropriation  of  Land, — Motion  to  Strike 
Out. — In  an  action  against  a  railroad  company  it  is  not  error  to 
refuse  to  strike  from  the  complaint  an  averment  that  in  the  use  by 
the  railroad  company  of  the  switch  or  side-track  constructed  by  ft 
on  the  land  appropriated,  **  a  great  noise  was  kept  up.  and  that  such 
use  occasioned  confusion  and  detriment  to  the  plaintiff." 

Pittsburgh^  etc.,  JR.  Co.  v.  Beck,  421. 

8.  Nunc  Pro  Tunc  Entry.— Parol  Evidence. — It  is  only  in  connection 
with  some  written  minute  or  memorandum  of  the  court's  action 
that  parol  evidence  is  admissible  in  support  of  a  motion  for  a  nunc 
pro  tunc  entry.  Boyd  v.  Schott,  161. 

PRINCIPAL  AND  AGENT— Recovery  of  money  expended  by  hus- 
band in  management  of  wife's  estate,  see  Husband  and  Wife,  2; 
Oosnell  V.  Jones,  Adm.,  CSS. 

PRINCIPAIj  and  SXTBETY— Note  executed  by  husband  and 
wife  for  money  loaned  the  wife  and  used  by  the  husband,  see 
Husband  and  Wife,  8 ;  Lackey  v  Boruff,  371. 

1.  Married  Women. —  Contracts  of  Suretyship,  — How  Avoided.  — 
Contracts  of  suretyship  entered  into  by  a  married  woman  are  void- 
able, not  void,  and  can  only  be  avoided  by  such  married  woman  and 
her  privies  in  blood,  representation,  or  estate.  Ih. 

2.  Husband  and  Wife. — Bills  and  Notes. — ^Where  a  husband  and 
wife  executed  a  note  for  money  loaned  the  wife,  and  used  by  the  hus- 
band, the  husband  is  the  principal,  and  the  wife  the  surety.         lb, 

8.  Bills  and  Notes. — The  relation  of  suretyship  is  fixed  by  the  ar- 
rangement and  equities  between  the  debtors,  and  is  determined  by 
inquiring  who  received  the  consideration  of  the  contract,  or  who, 
according  to  the  arrangements  between  the  parties,  ought  to  pay 
the  debt.  lb. 

4.  Bills  and  Notes. — Consideration. — Husband  and  Wife — ^A  note 
signed  by  a  wife  with  her  husband  in  renewal  of  a  note  for  money 
loaned  the  wife  and  used  by  the  husband,  executed  prior  to  the  act  of 
1881  (sections  6960-6970,  Bums  1894)  enlarging  the  rights  of  married 
women,  is  not  without  consideration  as  U>  the  wife,  althougli  the 
original  note  was  void  as  to  her,  as  the  consideration  moving  to  the 
husband  was  sufficient  to  support  said  note  against  all  who  executed 
the  note  with  him.  lb. 

6.  Husband  and  Wife, — Married  Women. — Contracts  of  Surety- 
ship.— Bills  and  Notes. — A  husband  and  wife  executed  a  note  prior 
to  the  passage  of  the  act  of  1881,  enlarging  the  rights  of  married 
women  for  money  loaned  the  wife  and  used  by  the  husband.  The 
note  was  renewed  in  1881,  and  again  in  1896,  and  secured  by  a 
mortgage  on  the  wife's  separate  real  estate.  Plaintiffs,  judgment 
creditors  of  the  wife,  brought  suit  to  set  aside  the  mortgage  as 
fraudulent.  Held,  that  the  original  note  was  void  as  to  the  wife, 
but  valid  as  to  the  husband ;  that  in  the  execution  of  the  renewal 
note  and  mortgage  the  contract  as  to  the  wife  was  one  of  surety- 
ship; that  the  note  was  not  without  consideration  as  to  her,  since 
the  consideration  moving  to  the  husband  was  sufficient  to  support 
the  note  against  the  surety;  that  while  the  note  and  mortgage 
might  be  voidable  as  to  such  surety  on  the  ground  of  coverture,  it 
was  valid  as  to  plaintiffs.  lb. 

6.  Mortgage  Executed  by  Principal  in  Fraud  of  Creditors. — A 
surety  who  accepts  a  mortgage,  obtained  by  his  co-surety,  exe- 
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cuted  by  the  principal  to  such  sureties  jointly,  in. fraud  of  creditors, 
takes  the  same  cliarged  with  all  of  the  infirmities  affecting  it  by 
reason  of  the  participation  of  the  co-surety  in  the  fraud,  although 
such  surety  had  no  knowledge  of  the  mortgage  until  after  it  was 
executed  and  recorded.  Houmd  v.  State,  39. 

PRIVATE  BO  ADS— Right  of  grantor  to  maintain  gates  across  road, 
see  Easements,  1,  2;  Bayd  v.  Bloom,  152, 

PUBLIC  IMPBOVEMENTS— Necessary  county  buildings  are  not 
"public  improvements  or  public  works"  within  the  meaning  of 
section  3152  R.  S.  1881.  See  Municipal  Corporations,  8; 
Schneck  v.  City  of  JeffersonvUle,  £04. 

QUIETING  TITLE— 

1.  Right  to  Sue, — Special  Finding. — A  finding  that  F.  had  been  the 
owner  in  fee  of  the  lands  in  controversy*  and  had  conveyed  such 
lands  to  C,  and  that  C.  had  died,  leaving  plaintiffs  her  only  heirs  at 
law,  is  sufficient  to  support  an  action  to  quiet  title  against  one  who 
claims  title  through  F.  Island  Coal  Co.  v.  Combs,  379. 

2.  Right  to  Sue. — Lease. — A  suit  to  quiet  title  may  be  maintained 
against  one  who  claims  title  under  a  lease  from  the  grantor  of 
plaintiff's  ancestor.  lb. 

BAILBOADS— See  Carriers;  Personal  Injuries. 
When  the  negligence  of  employe  in  operating  train  may  be  imputed 

to  the  company,  see  Master  and  Servant,  16;  Pittdmrgh,  etc., 

R.  Co.  V.  Moore,  Adm.,  345. 
Where  an  act  fixing  the  liability  of  corporations  is  valid  as  to  a 

railroad  corporation,  such  corporation  cannot  be  permitted  to  liti- 
gate the  constitutionality  of  the  act  as  to  other  corporations.  See 

Constitutional  Law,  11 ;  Pittsurgh,  etc.,  R.  Co.  v.  Montgomery,  1. 
As  to  liability  of  railroad  company  for  loss  by  fire  of  goods  in  car 

on  side-track,  see  Neoligence,  1,  6;  Insurance  Co.  v.  Lake  Erie, 

etCt  R-  Co.,  333. 
As  to  contributory  negligence  of  passenger  in  entering  car  at  place 

other  than  at  station  platform,  see  Contributory  Negligence, 

2;  Illinois,  etc.,  R.  Co.  v.  Cheek,  663. 
As  to  assumption  of  risk  by  brakeman  in  coupling  cars,  see  Negu- 

gence,  7 ;  Indiana,  etc.,  R.  Co.  v.  Bundy,  590. 
Railroad  corporations  are  persons  within  the  meaning  of  section  21, 

article  1,  of  the  Constitution.    See  Corporations,  6 ;  PitUfyurgh^ 

etc.,  R.  Co.  V.  Montgomery,  1. 
Violation  of  ordinance  regulating  speed  of  trains,  see  Master  and 

Servant,  7;  Pittsburgh,  etc.,  R.  Co.  v.  Moore,  Adm.,  345. 
Intention  of  railroad  company  to  appropriate  strip  of  land  between 

telegraph  poles  and  right  of  way,  see  Adverse   Possession; 

Pittsburgh,  etc.,  R.  Co.  v.  Beck,  421. 
Petition  for  highway  across  railroad  right  of  way,  see  Highways, 

1;  Anderson  v.  Johnson,  ^49. 

1.  Personal  Injuries  Caused  by  Negligence  of  Fellow  Servant. — Com- 
plaint.— Employers*  Liability  ^ct.— Under  sections  7088-7087,  Bums 
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1894«  known  as  the  Emplojerq'  Liability  Act,  a  complaint  against  a 
railroad  company  is  sufficient  jto  withstand  a  demurrer  for  want  of 
facts  where  it  states  that  the  engineer,  while  in  the  service  of 
defendant,  in  charge  of  a  locomotive,  negligently  injured  the 
plaintiff,  both  being  at  the  time  acting  in  the  line  of  duty  as  em- 
ployes of  the  defendant;  and  an  averment  that  the  engineer  at 
the  time  he  committed  the  injury  was  acting  in  the  place  and  per- 
forming the  duty  of  the  corporation  in  that  behalf  is  unnecessary. 

PitUHmrgh,  etc,  R.  Co.  v.  Montgomery,  1. 

2,  Master  and  Servant. — Employers^  Liability  Act. — Contracts. — 
Release. — Voluntary  Relief  Association. — Election  of  Remedies. 
— A  contract  volimtarily  entered  into  by  an  employe  with  a 
relief  department  of  the  railroad  company  by  which  he  was  em- 

Sloyed,  agreeing  that  the  acceptance  of  benefits  from  such  relief 
epartment  for  injury  or  death  should  operate  as  a  release  of  all 
claims  for  daonages  against  the  railroad  company  arising  from  such 
injury  or  death,  is  not  a  release  within  the  meaning  of  section  7087 
Bums  1894,  declaring  a  contract  void  which  exonerates  a  railroad 
company  from  a  future  liability  to  an  employe  for  injuries  sus- 
tained, as  such  contract  is  nothing  more  than  a  contract  for  a 
choice  between  two  sources  of  compensation.  The  case  of  Pitts- 
burgh, etc.,  R.  Co.  v.  Montgomery,  ante,  1,  in  so  far  as  it  conflicts 
with  the  foregoing  doctrine  is  disapproved. 

Pittsburgh,  etc.,  R.  Co.  v.  Moore,  Adm.,  346;  Pittsburgh,  etc.,  R. 
Co.  V.  Hosea,  412. 

8.  Master  and  Servant. — Voluntary  Relief  Association. — Contracts. 
— Release. — Where  a  railroad  employe  entered  into  a  contract 
with  the  relief  department  of  the  company  to  the  effect  that  the 
acceptance  of  benefits  from  such  department  for  injury  or  death 
should  oi>erate  as  a  release  of  all  claims  against  the  railroad  com- 
pany arising  from  such  injury  or  death,  the  acceptance  of  benefits 
from  the  relief  department  by  his  widow,  who  was  the  sole  bene- 
ficiary named  in  tne  contract,  will  not  bar  a  recovery  for  the  wrong- 
ful death  of  decedent  for  the  use  of  his  child.  lo. 

4.  Negligence. —  Evidence. —  In  an  action  agalAst  a  railroad  com- 
pany for  injuries  to  plaintiff,  caused  by  an  iron  pin  being  thrown 
frona  the  tender  of  a  passing  train  by  its  speed,  a  verdict  for  plain- 
tiff is  not  supported  by  evidence  which  does  not  disclose  that  the 
pin  was  on  the  tender  in  a  position  from  which  a  reasonably  pru- 
dent person  would  anticipate  that  it  might  be  thrown  off  by  the 
movement  of  the  train,  or  that,  if  the  pin  were  in  a  dangerous  po- 
sition, the  defendant  knew,  or  b^  the  exercise  of  reasonable  dili- 
gence might  have  known  of  it  m  time  to  have  obviated  the  risk. 

Cleveland,  etc. ,  R,  Co.  v.  Berry,  607. 

5.  Iron  Pin  Thrown  from  Tender  of  Parsing  Train. — Injury  to  Per- 
son  Near  Track. — Evidence. — Evidence  that  an  iron  pin  was  thrown 
from  the  top  of  a  locomotive  tender  running  forty-two  miles  an 
hour,  on  a  two-degree  curve,  on  a  smooth  track,  and  struck  plain- 
tiff ten  feet  distant  from  the  track  and  eight  feet  below  the  top  of 
the  tender  does  not  support  an  allegation  of  the  complaint  that  the 
pin  was  so  thrown  by  the  rapid  motion  of  the  train.  lb. 

6.  Injury  to  Employe  Standing  Near  Passing  Train.^CoriiribU" 
tory  Negligence. — One  in  the  employ  of  a  railroad  company,  who  is 
Injured  by  an  iron  pin  thrown  from  a  passing  train,  is  not  shown  to 
be  guilty  of  oontributory  negligence  by  the  finding  of  a  special  ver- 

VOL.    152—48 
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diet  that  such  employe  knew  the  chaTBcter  of  the  train,  when  it 
was  due,  its  usual  rate  of  speed  in  passing  that  point,  and  before  it 
came  along  stepped  aside  at  least  ten  feet  from  the  track,  and  that 
the  place  to  which  he  withdrew  was  safe  from  risks  that  might 
reasonably  be  appvehended.  Ih. 

7.  ^h>eration  of  Trains  on  Tr<ick  of  Another  Company,— Negligence. 
— Liability. — A  railroad  company  operating  its  trains  on  the  track 
of  another  company  is  responsible  for  the  negligence  of  its  em- 
ployes, whether  in  so  operating  its  trains  it  is  a  trespasser,  or  is  op- 
erating under  a  contract  authorized  by  sections  1  and  8  of  the  act 
of  March  10,  1878.  lb. 

RECEIVEBB — Action  cannot  be  maintained  by  receiver  to  set  aside 
mortgage  on  trust  property  on  the  ground  that  the  execution  of 
the  mortgage  was  concealed .  See  Mortgages,  3 ;  American  Trust, 
etc. ,  Batik  v.  McOettigan,  582. 
When  acceptance  by  partner  of  benefits  accrued  under  decree  of 
court  in  a  receivership  amounts  to  a  waiver  of  the  right  of  appeal 
from  appointment  of  receiver,  see  Williams  v.  Richards,  628. 

1.  Appointment. — Notice. — The  court  has  no  jurisdiction  to  appoint 
a  receiver  in  an  action  to  set  aside  a  conveyance  aa  fraudulent  and 
for  the  appointment  of  a  receiver,  without  notice,  and  before  sum- 
mons is  issued  on  such  complaint.    Alexandria  Oas  Co,  v.  Irish,  5 Jo. 

2.  Appointment  of.  —Collateral  Attack. — The  validity  of  the  appoint- 
ment of  a  receiver  when  made  by  a  court  of  competent  jurisdiction, 
is  not  subject  to  collateral  attack.    Hatfield  v.  Cummings,  Rec ,  tSO. 

8.  Appointment. — Collateral  Attack. — Building  and  Loan  Associa- 
tions.— A  stockholder  in  a  building  and  loan  association  cannot 
attack  the  proceedings  and  order  of  the  court  appointing  a  receiver 
of  such  association  in  a  proceeding  by  the  receiver  to  foreclose  a 
mortgage  against  him.  HatJUld  v.  Cwmmings,  Rec,  SJ7. 

4.  Appointment  of  Receiver. — Validity  of.  — Averments  of  facts  show- 
ing that  defendants  were  stockholders  in  a  corporation  when  plain- 
tiff was  appointed  receiver  thereof,  and  that  the  validity  oi  such 
appointment  had  been  finally  adjudicated  in  an  appeal  to  which 
the  corporation  was  a  party,  constitute  a  sufficient  reply  to  an  an- 
swer denying  the  valiaity  of  the  appointment. 

Hatfield  V.  Cummings,  Rec.,  tst). 

5.  AutJiority  to  Bring  Action. — Complaint. — A  complaint  in  an  action 
by  a  receiver  to  foreclose  a  mortgage,  alleging  tnat  plaintiff  was 
duly  appointed  receiver  of  an  association,  and  at  the  time  was  duly 
empowered,  ordered  and  directed  to  collect  by  suit,  if  necessary,  all 
claims  due  such  association,  sufficiently  shows  that  the  receiver  had 
authority  to  sue.  lb. 

6.  To  Wind  Up  the  Affairs  of  Corporations  at  Expiration  of  CJuxr- 
ter. — Authority. — Where,  under  section  8013  Homer  1897,  a  re- 
ceiver is  appointed  to  wind  up  the  affairs  of  a  corporation,  such  re- 
ceiver, in  an  action  to  collect  a  debt  due  the  corporation,  may  sue 
in  his  own  name  without  specific  authority  from  the  court.         lb. 

7.  Lv'ns  of  Creditors. — ^Where  a  court  takes  possession  of  the  prop- 
erty of  an  insolvent  corporation  and  appoints  a  receiver,  it  receives 
such  property  impressed  with  all  existing  rights  and  equities  of 
creditors,  and  the  relative  rank  of  claims  and  the  standing  of  liens 
remain  unaffected  by  the  receivership. 

American  Trust,  etc..  Bank  v.  McOettigan,  68^. 
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8.  Foreclosure  of  Mortgage  by  Receiver. — Complaint. — Where  a 
receiver  was  appointed  to  take  charge  of  the  property  of  a  corpora- 
tion because  its  charter  had  expired,  and  such  receiver  was  empow- 
ered to  collect  by  suit  all  debts  due  the  concern,  a  complaint  by  the 
receiver  to  foreclose  a  mortgage  need  not  show  that  there  are  any 
debts  due  making  the  foreclosure  necessary. 

Hatfield  V,  Cummings,  Ree.,  £80. 

"RKHEAKTNQ — ^Will  not  be  granted  in  order  that  either  party  may 

file  additional  briefs,  or  request  an  oral  argument.    See  Appral 

AND  Error,  56,  57;  Roumd  t.  State,  39. 


Pleading. — Complaint. — Demand. — WilU.—A.  complaint  in  an  action 
in  replevin  containing  a  general  allegation  of  unlawful  possession 
and  wrongful  detention  which  fails  to  allege  a  demand  before  ac- 
tion is  bad  as  against  a  demurrer,  where  the  specific  averments 
show  that  defendant  is  in  possession  of  the  property  under  a  claim 
of  right  by  the  provisions  of  a  will  in  which  tie  was  made  trus- 
tee of  the  property.  Thieme,  IV.,  v.  Zumpe,  359. 

BO  ADS— See  Highways;  Easements. 

SET-OFF — In  an  action  for  breach  of  contract  of  hire,  wages  earned 
by  plaintiff  after  he  was  discharged  cannot  be  pleaded  as  a  set- 
off.   See  Hamilton  v.  Love,  €41.  \ 

SPECIAL  FINDINQ— See  Judgments. 
Sufficiency  of  to  show  title  in  plaintiff  in  action  to  quiet  title  to  real 

estate,  see  Quieting  Title,  1 ;  Island  Coal  Co.  v.  ConibSy  379. 
An  exception  made  jointly  to  two  or  more  conclusions  of  law  must 
fail  if  either  conclusion  ia  correct.    See  Appeal  and  Error,  9 ; 
Kline  v.  Board,  etc. ,  321. 

1.  When  Treated  as  a  General  Finding. — Where  the  record  contains 
what  purports  to  be  a  sp>ecial  finding  with  conclusions  of  law,  which 
does  not  appear  to  have  been  made  at  the  request  of  any  of  the  par- 
ties to  the  action,  it  will  be  treated  as  a  general  finding. 

Nelson  v.  Cottingham,  136. 

2.  Conclusions  of  Law. — Exceptions. — Appeal  and  Error. — The  cor- 
rectness of  the  conclusions  of  law  upon  the  facts  found  can  only 
be  presented  by  exceptions  to  each  conclusion  of  law  and  assigning 
as  error  such  conclusions.  lb. 

8.  Finding  Outside  the  Issue  May  be  Disregarded. — Defendant  is  not 
entitled  to  a  new  trial  in  an  action  to  foreclose  a  mortgage  because 
the  court  went  outside  the  issues  and  directed  the  sale  of  additional 
lands  not  covered  by  the  mortgage,  but  such  erroneous  finding 
should  be  disregarded,  and  judgment  entered  on  the  finding  within 
the  issues.  Brunson  v.  Henry,  310. 

4.  Absence  of  Finding  of  Fact. — Where  the  wife  of  defendant  in 
an  action  to  foreclose  a  mortgage  assigns  on  appeal  error  of  the 
court  in  overruling  her  motion  for  judgment  in  her  favor  on  the 
ground  that  she  did  not  sign  the  mortgage,  and  the  special  finding 
does  not  state  that  she  was  the  wife  of  the  defendant  at  the  time  of 
the  execution  of  the  mortgage,  such  fact  must  be  taken  as  found 
against  her.  lb 

5.  Concluninns  of  Lau;.  —  Ultimate  Fac^ —Where  facts  stated  in  a 
special  finding  admit  of  but  one  conclusion  and  lead  to  but  i>ne  re- 
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suit,  the  deduction  therefrom  is  a  oonclusion  of  law  and  not  an 
ultimate  fact     DePauw  Plate  Glass  Co,  v.  City  of  Alexandria,  44-^. 

6.  Mortgages, — Foreclosure. — Where,  by  the  terms  of  a  mortga^re 
the  notes  secured  thereby  were  made  payable  to  mortgagee's  chil- 
dren and  grandchildren,  it  was  not  necessary  in  an  action  to  fore> 
clQse  such  mortgage,  after  the  death  of  mortgagee,  for  the  court  to 
make  any  findings  as  to  the  debts  of  mortgagee. 

Brunson  v.  Henry,  310, 

7,  Mortgage. — Foreclosure. — A  copy  of  the  mortgage  set  out  in  the 
special  findings  in  an  action  to  foreclose  a  mortgage  is  not  only  evi- 
dentiary, but  an  inferential  fact,  and  is  properly  set  out  in  the  con- 
clusions of  law.  Ih, 

SPECIAL  VEBDICT— See  Interrooatoribs  to  Jury;  Verdict. 

The  act  of  March  11,  1895.  amending  the  practice  act,  and  provid- 
ing for  special  verdicts  sufficiently  expresses  the  subject  in  the 
title.    See  Statutes,  2;  Udell  v.  Citizens  Street  R.  Co.,  507, 

Objection  to  request  for  special  verdict,  see  Appeal  and  Error, 
45 ;  lb. 

Is  entitled  to  the  same  presumptions  in  its  favor  as  a  general  ver- 
dict See  Appeal  and  Error,  28,  80;  Pittsburgh,  etc,  R.  Co. 
V.  Beck,  421;  Hatfield  v.  Cummings,  Rec.,  537. 

What  are  proper  Instructions  when  a  special  verdict  is  requested, 
see  Instructions,  14;  Udell  v.  Citizens  Street  R.  Co.,  507, 
'  Where  facts  found  warrant  the  drawing  of  two  inferences  as  to 
contributory  negligence  of  plaintiff »  and  the  jury  found  the  ulti- 
mate fact  in  favor  of  plaintiff,  such  inference  will  be  accepted  by 
the  court  as  conclusive.  See  Contributory  Nbolioence,  1; 
Illinois,  etc,  R,  Co.  v.  Cheek,  663, 

1.  Constitutional  Law. — Right  of  Trial  by  Jury. — The  act  of  March 
11,  1895,  amending  the  practice  act,  andf  providing  for  special  ver- 
dicts, is  not  unconstitutional,  as  violating  the  right  of  trial  by  jury. 

Udell  V.  Citizens  Street  R.  Co.,  507, 

2.  Only  the  Facts  Found  are  to  be  Considered  by  the  Court. — The 
jury  being  required  in  their  special  verdict  to  find  facts,  mere  con- 
clusions, surmises,  and  evidence  have  no  legitimate  place  therein, 
and  are  entitled  to  no  consideration  by  the  court. 

Wabash  R.  Co.  v.  Ray,  Adm,,  392. 

3.  Failure  to  Find  Material  Fact. — Remedy. — New  Trial. — Where  a 
special  verdict  fails  to  find  material  facts,  within  the  issue,  which 
were  established  by  the  evidence,  the  remedy  is  not  b^  a  motion  to 
coerce  them  into  making  such  finding,  but  by  a  motion  for  a  new 
trial  by  the  party  aggrieved.  Pittsburgh,  etc,  R,  Co.  v.  Montgomery,!. 

4.  Omission  of  Formal  Conclusion. — Where  the  facts  in  a  special 
verdict  are  properly  stated  the  omission  of  the  formal  oonclusion 
will  not  vitiate  it.  Illinois,  etc,  R.  Co.  v.  Cheek,  663. 

5.  Conclusions  of  Lav\  Special  Verdict. — Incorporating  in  a  special 
verdict  interrogatories  requiring  the  jury  to  state  conclusions  of 
law  instead  of  facts  is  harmless.  lb, 

6.  Railroads. — Rules.— Evidence. — A  special  finding  of  the  jury,  that 
under  the  "rules"  of  the  defendant  railroad  company  certain 
duties  were  assigned  to  tlie  engineer  in  charge  of  a  train,  may  be 
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supported  by  the  evidence,  though  no  partioular  ''rule "  was  intro- 
duced in  evidence.  Pittsburgh,  etc.,  R.  Co,  v.  Montgomery,  J, 

7.  Failure  to  Find  Essential  Fact  in  Favor  of  Party  Having  Burden 
of  Proof.— Where  the  party  asking  for  judgment  on  a  special  ver- 
dict is  not  the  one  upon  whom  rests  the  burden  of  the  issue,  he  is 
entitled  to  Judgment  in  the  absence  of  an  essential  fact  which  it 
was  incumbeat  upon  his  adversary  to  establish. 

Wabash  B.  Co,  v.  Ray,  Adm.,  392. 

8.  Failure  to  Sustain  Material  Averments  of  Complaint, — Plaintiff 
was  employed  to  assist  in  blasting  and  removing  stone  and  other 
debris  from  a  sewer,  and  was  injured  by  an  explosion  caused  by 
striking  his  pick  against  an  unexploded  charge  of  dynamite.  The 
negligence  onarged  in  the  complaint  was  that  defendant  in  blast- 
ing drilled  numerous  holes  in  the  stone,  loaded  them  with  dyna- 
mite, and  discharged  them  at  the  same  time,  instead  of  dischafp;- 
ing  one  at  a  time,  causing  portions  of  the  dynamite  to  remain  m 
the  holes  unexploded,  and  rendering  the  place  dangerous.  The 
special  verdict  found  that  plaintiff  knew  that  dvnamite  was 
used  in  such  blasting,  and  on  a  number  of  occasions  dug  out  unex- 
ploded loads  of  dynamite  along  the  line  of  the  sewer;  that  the  work 
of  removing  stone  from  the  sewer  after  blasts  had  been  made  was 
dangerous  and  hazardous,  and  such  danger  was  apparent  to  a  man 
of  ordinary  intelligence;  that  the  method  employed  by  defendant 
for  discharging  the  dynamite  was  the  best  known  for  such  pur- 
poses, and  was  recognized  as  a  proper  and  safe  method.  Held,  that 
the  facts  found  by  the  special  verdict  did  not  entitle  plaintiff  to  a 
judgment  under  his  complaint.  Bane  v.  Keefer,  644. 

STATUTE  OF  LIICITATION'S— See  Limitation  of  Actions. 

STATXJTSS— Section  1  of  the  act  of  March  11,  1889,  fixing  the  inter- 
est of  a  childless  second  wife  in  the  lands  of  her  husband  is  void. 
See  Dbscent  and  Distribution,  1 ;  Helt  v.  Hdt,  U2. 

1.  Construction  of  When  Re-enacted. — When  the  legislature  re- 
enacts  the  statute  of  the  state,  it  adopts  also  the  construction 
given  to  such  statute  by  the  courts  of  the  state  before  such  reen- 
actment.  Hilliker  v.  Citizens  Street  R.  Co.,  86, 

2.  Title. — Constitutional  Law.—Sjyecial  Verdict  Law. — The  act  of 
March  11,  1895,  amending  the  practice  act,  and  providing  for  special 
verdicts,  entitled  *'An  act  to  amend  section  889  of  an  act  concern- 
ing proceedings  in  civil  cases,  approved  April  7,  1881,  and  desig- 
nated as  section  548  of  the  Revised  Statutes  of  1881,"  sufficient- 
ly expresses  the  subject  in  the  title.    Udell  v.  Citizens  St.  R.  Co.,  6ur. 

8.  Amendment.  —  Act  of  1885.-^  Intoxicating  Liquors. ^-License. 
—Tou^nu.— The  act  of  April  10,  1885  (Acts  1885,  p.  171),  for  the  in- 
corporation of  towns,  authorizing  the  trustees  thereof  to  license 
the  sale  of  intoxicating  liquors,  is  void,  since  it  is  an  amendment  of 
the  act  of  March  1,  1877,  held  by  the  Supreme  Court  to  be  invalid. 

Copelatid  v.  Town  of  Sheridan,  107. 

STATUTOBY  OONSTBUCTION— Of  reenacted  statute,   see  Stat- 
utes, 1 ;  Hilliker  v.  Citizens  Street  R.  Co,,  86. 
For  table  of  statutes  cited  and  construed,  see  page  xxviii. 

Constitutional  Imw. — The  rule  that  a  penal  statute  will  be  strict- 
ly construed  does  not  apply  in  determining  the  constitutionality 
thereof.  State  v.  Hogreiver,  65-} . 
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STREET    BAIIiWAYS— Liability    of    street    railway  for   injury 
caused  by  running  cars  at  a  high  rate  of  speed  in  violation  of  city 

ordinance,  see  Neoligencb,  2;  Thompson  v.  Citizens  Street  R. 
Co.,  461, 
Injury  of  person  engaged  in  turning  switohes  at  intersection  of  car 
lines,  see  Master  and  Servant,  6;  /&« 

1.  Injuries  to  Trespasser. — Plaintiff,  a  boy  eight  and  one-half  years 
of  age,  being  unable  to  get  into  an  open  electric  street  car  on 
account  of  the  crowded  condition  thereof,  stood  on  the  side  of 
the  car  not  intended  for  passengers,  and  on  which  strips  were 
placed  to  prevent  the  ingress  or  egress  of  passengers,  with  his  feet 
on  the  boxing  of  the  axle,  and  held  on  to  a  portion  of  a  seat  with 
his  hands.  He  rode  in  a  stooped  position  three-fourths  of  a  mile, 
when,  being  unable  to  retain  his  hold,  he  fell  and  was  run  over  by 
the  wheels  of  the  car,  and  injured.  None  of  the  employes  of  the 
train  saw  the  boy  hanging  on  the  car  when  it  was  m  the  act  of 
starting  nor  while  under  way,  but  might  have  seen  him,  if  they  had 
made  an  examination  of  that  part  of  the  car.  Plaintiff  di^  not 
pay  his  fare,  but  intended  to  do  so  when  called  upon.  Held,  that 
plaintiff  was  not  a  passenger  upon  defendant's  cars,  to  whom  it 
owed  the  duty  of  safe  carriage  and  immunity  from  injury. 

Udell  V.  Citizens  Street  R,  Co.,  507, 

2.  Injuries  to  Trespassers.— Infants. — Special  Verdict. —  Where 
the  special  verdict  in  an  action  against  a  street  railway  company  for 
personal  injuries  shows  that  plaintiff  was  wrongfully  upon  the 
car  at  the  time  of  the  injury,  the  fact  that  he  was  only  eight  and 
one-half  years  of  age  did  not  maJLe  him  any  less  a  trespasser.      lb. 

SUNDAY— Section  2087  Bums  1894,  prohibiting  the  playing  of  bas&^ 

ball  on  Sunday,  is  constitutional.    See  Ck>NSTlTUTiONAL  Law,  12; 

State  V.  Hogreiver,  65S. 

SUPBEME  COUBT.— Transfer  of  cause  to  Appellate  Court,  see  Ap- 
PELLATi:  Court,  2;  Lewis  v.  Alhertson,  693, 

Jurisdiction. — Cause  Will  Not  he  Transferred  from  Appellate  to 
Supreme  Court  at  Instance  of  an  Amicus  Curiae. — The  question  of 
the  constitutionality  of  a  statute  is  not  "duly  presented"  within 
the  meaning  of  section  1336  Burns  1894,  so  as  to  give  jurisdiction 
to  the  Supreme  Court  and  require  a  cause  to  be  transferred  from 
the  Appellate  Court,  where  the  question  of  constitutionality  is 
not  raised  except  in  a  brief  on  appeal  filed   by  an  amicus  curiae. 

Boyd  V.  Brazil  Block  Coal  Co.,  643, 

STXRVEY— See  Boundaries. 

As  to  notice  of  survey  by  coimty  surveyor,  see  Boundaries,  6; 
Williams  v.  Atkinson,  08. 

A  surveyor  not  authorized  to  change  a  lawfully  established  comer 
or  line  because  of  an  agreement  of  adjoining  landowners.  See 
Boundaries,  5;  Ih. 

LAndowner  does  not  waive  rights  under  previous  survey  by  a  de- 
mand for  a  new  survey.  See  Boundaries,  3,  4,  lb;  SjHicy  v. 
Evans,  431. 

Appeal. — Burden  of  Proof, — The  one  who  appeals  from  a  survey 
of  land,  under  section  5955  Homer  1897.  has  the  burden  of 
showing  that  the  survey  appealed  from  was  incorrect.  Bennett  v. 
Simon,  490. 
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TAXATION— Of  building  and  loan  associations,  see  Constittttional 
Law',  1;  State,  exrel.,  v.  IVorkingmen'Sy  etc.,  Assn.,  £78. 
The  State  is  not  required  to  file  for  payment  its  claim  for  taxes 
against  a  decedent's  estate.    Graham  v.  Russell,  Aud. ,  ISO. 

1.  Faihtre  to  List  Property. — Action. — Relation. — An  action  by  the 
State  for  failure  to  list  property  for  taxation  is  properly  brought  on 
the  relation  of  the  prosecuting  attorney. 

La  Plante  v.  State,  ex  rel. ,  SO. 

2.  Failure  to  List  Property. — Complaint. — In  an  action  against  a 
taxpayer  to  recover  penalties  for  failure  to  list  property  for  taxa- 
tion, each  year's  failure  constitutes  a  separate  cause  of  action,  and 
should  be  stated  in  a  separate  paragraph  of  the  complaint  lb. 

3.  Failure  to  List  Property. — Penalty. — A  penalty  of  $1,500  for  fail- 
ure to  list  property  lor  taxation  is  not  excessive,  where  the  evi- 
dence showed  that  defendant  omitted  from  his  tax  list  over  $20,000 
worth  of  property  held  by  him,  subject  to  taxation,  and  converted 
about  $1,800  for  the  purpose  of  avoiding  taxation.  lb. 

4.  Failure  to  List  Property. — Complaint. — A  complaint  in  an  action 
by  the  State  on  the  relation  of  the  prosecuting  attorney  for  the  re- 
covery of  the  penalty  provided  by  statute  for  failure  to  Ust  property 
for  taxation  which  aisclosee  that  the  omitted  property  consisted  of 
money,  bonds,  mortgages,  notes,  etc.,  subject  to  taxation,  is  suffi- 
cient without  averring  the  value  of  the  particular  property.         lb. 

5.  Listing  Omitted  Property  by  County  Assessor. — The  failure  of  the 
county  assessor,  on  listing  omitted  property  for  taxation,  to  file  in 
tlie  county  auditor's  office  a  statement  of  his  reasons  for  listing  the 
property  will  not  render  the  assessment  invalid,  where  there  is  no 
other  assessment  against  the  owner  of  such  omitted  property. 

Hunter  Stone  Co.  v.  Woodard,  474.. 

6.  Corporation. — Listing  Omitted  Property  by  County  Assessor. — 
Where  a  private  corporation  had,  in  good  faith,  made  out  and  de- 
livered to  the  proper  township  assessor  a  verified  schedule  of  its 
property,  as  provided  by  section  78  of  the  general  tax  law  of  1891 
(Acts  1891,  p.  241),  the  failure  thereafter  of  the  county  board  of  re- 
view to  mase  any  assessment  for  taxes  against  the  property,  did 
not  preclude  the  county  assessor  from  listing  for  taxation  the  prop- 
erty of  such  corporation.  A. 

7.  County  Assessor  May  Inspect  Boohs  of  Building  and  Loan  Associa- 
tions and  Other  Corporations.— Mandamus. — For  the  purpose  of 
listing  the  property  of  building  and  loan  associations  and  other 
corporations  for  taxation  a  county  assessor  has  the  right  to  inspect 
the  books  and  papers  thereof,  and  may  enforce  that  right  by  man- 
date. State f  ex.  rel.,  v.  Workingmen*s,  etc.,  Assn.,  278. 

8.  Building  and  Loan  Associations. — Stock  in  building  and  loan  as- 
sociations, whether  paid  up,  prepaid,  running  or  otherwise,  is  taxa- 
ble at  its  true  cash  value.  lb, 

9.  Petition  of  Auditor  on  Behalf  of  State  to  Set  Aside  Final  Settle- 
ment Report  of  DecedenVs  Estate. — Sufficiency  Of  . — Where  a  county 
auditor  petitions  the  court  to  set  aside  the  final  settlement  report  in 
a  decedent's  estate  in  order  that  the  property  of  the  estate  may  be 
subject  to  the  payment  of  delinquent  taxes,  the  petition  need  not 
contain  averments  that  the  petitioner  did  not  appear  at  the  final 
settlement  and  that  he  was  not  personally  summoned  to  attend. 

Graham  v.  Russell.  Aud.,  186. 

10.  Setting  Aside  Final  Settlement  of  DecedenVs  Estate  to  Collect  Taxes, 
— Power  of  County  Auditor. — ^A  county  auditor,  as  the  instrument  or 
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agency  of  the  State  under  section  8560  Bums  1894,  is  authorized  to 
petition  the  court  and  secure  a  final  settlement  of  a  decedent's  es- 
tate to  be  set  aside  so  that  taxes  evaded  by  decedent  may  be  col- 
lected. Jb. 

11.  Reopening  of  Decedenfa  Estate  to  Collect  Taxes. — Ignorance  of 
the  executrix  that  her  testator  had  failed  to  list  and  return  all  his 
property  for  taxation  will  not  defeat  the  setting  aside  of  the  final 
settlement  report  in  order  to  subject  the  estate  to  the  payment  of 
taxes  for  which  decedent  was  liable.  Tb. 

12.  Harmless  Error. — Overruling  Motion  to  Paragraph  the  Com- 
plaint.— ^The  action  of  the  court  in  overruling  a  motion  to  require 
the  State  in  an  action  to  recover  penalties  for  failure  to  list  prop- 
erty for  taxation,  to  state  each  year's  failure  in  separate  paragrapns 
is  harmless,  where  the  State  elected  to  ask  a  recovery  for  one  par- 
ticular year  only.  La  Plante  v.  State,  ex  rel.,  80. 

TOWNS — See  Municipal  Corporations. 
Riding  a  bicycle  on  the  sidewalk  of  a  town  is  a  public  offense,  see 
Highways,  9;  Town  of  Whiting  v,  Dodb,  167. 

1.  Annexation  of  Territory. — Order  of  County  Commissioners. — 
Collateral  Attack. — The  board  of  county  commissioners  has  juris- 
diction to  determine  the  sufficiency  of  a  petition  of  town  trustees, 
under  section  4426  Bums  1894,  for  the  annexation  of  territory,  and 
where  its  record  shows  that  the  petition  came  on  to  be  heard,  and 
it  was  found  that  due  notice  had  been  given,  such  record  is  oonclu- 
sive,  and  is  not  subject  to  collateral  attack  because  of  any  Irregu- 
larity in  the  election  or  qualification  of  the  town  trustees  who  pe- 
titioned for  the  annexation,  or  because  of  any  failure  to  serve  with 
notice  some  landowners  within  such  territory. 

Hiatt  V.  Town  of  Darlington^  570. 

2.  Annexation  of  Territory. — Validity  of  Proceedings. — The  pro- 
ceedings to  annex  territory  to  a  town  are  not  rendered  invalid 
by  the  facts  that  the  certificate  of  election  of  the  town  trustees  pre- 
senting the  petition  was  not  filed  until  the  validity  of  their  acts  nad 
been  called  in  question  in  another  suit,  which  had  been  dismissed, 
that  taxes  paid  by  owners  of  the  annexed  land  exceeded  the  im- 
provements made  thereon,  and  that  the  owners  held  in  fee  the  cem- 
etery lots  in  such  land.  lb. 

8.  Annexation  of  Territory. — When  Owners  of  Lands  Estopped 
from  Questioning  Validity  of  Annexation  Proceedings. — Where  an 
owner  of  territory  annexed  to  a  town  stands  by  and  permits  the 
municipality  to  expend  large  sums  of  money  in  building  streets, 
alleys,  and  sidewalks,  enhancing  the  value  of  his  property,  he  will 
be  Stopped  from  disputing  the  validity  of  annexation  proceedings 
of  which  he  had  notice.  lb. 

4.  Annexation  of  Territory.— -Notice  to  LandoUmers. — Collateral  At- 
tack.— Persons  who  were  not  served  with  notice  of  a  proceeding 
for  the  annexation  of  territory  to  a  town,  as  provided  oy  section 
4426  Burns  1894,  but  who  unite  in  a  joint  attack  thereon  with 
others  who  were  so  served,  cannot  in  that  proceeding  maintain  the 
attack  upon  any  grounds  which  are  not  available  to  their  co- 
plaiutiffs.  16. 

TBESPASS- 

License  to  Cut  Standing  Trees. — Death  of  Licensor. — Revocation. — 
Standing  trees  may  be  the  subject  of  sale  by  parol,  so  as  to  give  the 
purchaser  a  license  to  go  upon  the  land  to  cut  and  remove  them,  but 
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the  death  of  licensor  before  the  license  is  executed  effects  a  revoca- 
tion of  sv.ch  license.  Spacy  v.  Evans,  431. 

TBIAIj— See  Instructions;  Special  Finding;  Special  Verdict. 
The  filing  hy  defendant  of  a  motion  for  change  of  venue  and  the 
proceedings  of  the  court  on  such  motion  are  not  a  part  of  the 
trial  within  the  meaning  of  section  1855  Bums  1894.    See  Crim- 
inal Law,  9;  J(mes  v.  State,  S18. 

TRUSTS — When  trust  estate  not  subject  to  sale  on  execution  for 
debts  of  cestui  que  trust,  see  Execution,  2 :  Zimmerman  v.  Make- 
peace, 109. 
Where  the  trustee  has  resigned,  and  no  successor  has  been  ap- 
pointed, the  cestui  que  trust  may  bring  suit  to  enjoin  the  illegal 
sale  of  the  trust  estate.  lb, 

VENIRE  DE  NOVO — Error  in  overruling  a  motion  for  a  venire  de 

novo  is  not  available  on  appeal  where  no  exception  was  reserved 

to  the  ruling.    Zimmerman  v.  Oaumer,  65S, 

Failure  to  Find  All  the  Facts. — New  Trial. — The  remedy  for  failure 
of  the  jury  to  find  all  the  facts  is  by  motion  for  new  trial,  and  not 
by  motion  for  venire  de  novo.  lb. 

VENUE — The  separate  motion  of  one  jointly  indicted  with  another, 
for  a  change  of  venue,  involves  and  includes  a  motion  for  a  sepa- 
rate trial    See  Criminal  Law,  14;  Jones  v.  State,  318. 

Change  Of. — Discretion  of  Court. — Appeal  and  Error. — Under  the 
statute,  section  1840  Bums  1894,  it  is  discretionary  with  the  court 
to  grant  or  deny  a  motion  for  change  of  venue,  and  an  order  of 
court  refusing  a  change  of  venue  will  not  be  disturbed  on  appeal 
where  there  is  no  abuse  of  discretion  shown.  lb. 

VERDICT— See  Special  Verdict. 
The  action  of  the  court  in  directing  a  verdict  will  not  be  reviewed 

on  appeal  where  the  evidence  is  not  in  the  record.    See  Appeal 

AND  Error,  24 ;  Bane  v.  Keefer,  S44. 
Error  of  court  in  directing  verdict  must  be  presented  by  motion  for 

new  trial.    See  Appeal  and  Error,  47;  7&. 

1.  Answers  to  Interrogatories. — The  general  verdict  determines  all 
issues  in  favor  of  the  party  recovering  same,  and  the  verdict  will 
stand  as  against  a  motion  for  judgment  on  answers  to  interrogatories 
unless  the  answers  are  in  irreconcilable  conflict  therewith. 

Consolidated  Stone  Co.  v.  Summit,  297, 

2.  Answers  to  Interrogatories. — Presumptions. — The  Supreme  Court 
will  indulge  all  reasonable  presumptions  in  favor  of  a  general  ver- 
dict as  against  a  motion  for  judgment  on  anwers  to  interroga- 
tories, lb. 

WAIVER — Failure  to  discuss  an  error  assigned  amounts  to  a  waiver 

thereof.     See  Appeal  and  Error,  88;  Leuns  v.  Albertson,  603. 

An  alleged  error  in  refusing  to  dissolve  a  restraining  order  is 

waived  by  putting  the  cause  at  issue  and  proceeding  to  trial  on 

the  merits.  Zimmerman  v.  Makepeace,  190. 

WILLS — As  to  instruction  that  a  person  who  has  lost  his  memory  is 

incapable  of  making  a  will,  see  Instructions,  15;  \V}uteman\. 

Whiteman,  2G3. 
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1.  Latent  Ambiguity. — Extrinsic  Evidence, — Where  the  writer  of  a 

will  wrote  a  preamble,  "  Whereas,  I, ,  on  the  l^th  day 

of  October,  1890,  made  my  last  will  and  testament  of  that  date,  do 
hereby  declare  the  following  to  be  a  codicil  to  the  same,*'  evidence 
was  properly  admitted  to  show  that  the  writer  wrote  ''  18th  day  of 
October"  instead  of  — —  day  of  February;  that  the  will  written 

on  the day  of  February  was  fully,  and  in  all  of  its  material 

parts,  copied  into  and  incorporated  in  the  instrument  written 
October  18th,and  that  the  will  referred  to  in  the  preamble  thereof 
was  destroyed  at  the  request  of  the  testator,  and  in  his  presence. 

Ih. 

2.  Latent  Ambiguity. — Extrinsic  Evidence. — CodicU.. — Parol  evi- 
dence is  admissible  in  a  suit  to  contest  the  validity  of  a  will  to 
show  that  the  preamble  thereof  purporting  to  be  a  codicil  to  a  will 
of  the  same  date  was  intended  to  refer  to  a  will  of  a  previous  date 
which,  after  writing  such  preamble,  was  copied  therein,  and  then 
destroyed  at  the  request  of  testator,  and  in  his  presence.  lb. 

3.  Construction. — Life  Estate. — Right  of  Possession. — TYustee. — A 
testatrix  in  one  item  of  her  will  bequeathed  certain  property  to 
her  daughter  ' '  subject  to  the  provisions  contained  in  item  ten  of 
this  will."  Item  ten  provided  that  a  person  named  as  trustee  for 
her  should  take  charge  of  all  the  property  given  her  by  the  will, 
except  certain  real  estate  devised  in  another  item  of  the  will,  and 
that  he  pay  her  annually  the  net  income  therefrom,  and  that  upon 
her  death  he  turn  over  said  property  to  her  children.  Held,  that 
the  daughter  takes  only  a  life  interest  in  the  property,  and  that  the 
right  of  possession  is  in  the  trustee.         Thiem£,  TV.,  v.  Zumpe,  SS9. 

4.  Construction. —Use  of  Income  of  Estate  for  Life, — Residuum. — 
Testator  bequeathed  to  his  wife  the  use  of  all  his  property  both 
real  and  personal  for  and  during  her  lifetime,  with  a  provision  that 
*'  she  shall  use  but  the  rents  and  profits  of  said  estate,  or  so  much 
thereof  as  she  can  make  profitable  use  of."  In  a  further  provision  of 
the  will  the  testator  enjoined  upon  his  executors  the  duty  "to  assist 
her  and  attend  to  all  her  business  if  she  so  desired."  Held,  that  the 
will  gave  the  widow  only  a  right  or  power  to  use  the  income,  and, 
upon  her  failure  to  avail  herself  of  that  right,  the  rents  and  profits 
remaining  with  the  executors  at  her  death  went  to  testator's  residu- 
ary legatees.  Branson,  Adm.^  v.  Martin,  111. 

5.  Construction. — Lega^cy. — Vesting  of  Estate. — A  bequest  of  $4,000 
to  testator's  daughter,  and  providing  that  **  If  she  shall  die  leaving 
no  child  surviving  her,  then  said  $4,000  shall  be  equally  divided 
among  my  other  heirs,"  refers  to  the  death  of  such  legatee  during 
the  lifetime  of  the  testator.  Morgan  v.  Rohbins,  S(JJ. 

6.  Construction. — Disinheritance. — A  construction  of  a  will  which 
would  disinherit  a  child  or  direct  descendant  in  favor  of  collat- 
eral kindred,  is  not  to  be  accepted  unless  the  language  of  the  will 
is  such  as  clearly  to  indicate  such  intention.         Aspy  v.  Lewis,  4-^3. 

7.  Construction. — Vesting  of  Estate. — The  law  looks  with  disfavor 
upon  the  postponement  of  estates,  and  the  intent  to  postpone  must 
be  clear  and  manifest,  and  must  not  arise  by  mere  inference  or  con- 
struction, lb. 

8.  Construction. — Devise. — Where  by  the  terms  of  a  will  it  is  clear 
that  the  testator  intended  to  devise  all  of  a  tract  of  land  to  cer> 
tain  persons,  and  the  tract  is  found  to  contain  more  acres  than 
the  will  calls  for  a<^  shown  by  the  sum  of  the  acres  devised  to  the 
different  persons,  the  excess  will  be  apportioned  among  the  de- 
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visees  in  proportion  to  the  number  of  acres  named  for  each  in  the 
will.  Bennett  v.  Simon,  490. 

9.  Construction. — Words  of  Survivorship. — The  words  of  survivor- 
ship in  a  will  must  be  held  to  relate  to  the  death  of  the  testator 
rather  than  to  the  death  of  the  first  taker,  if  the  words  of  tiie 
will  are  capable  of  such  construction.  A^py  v.  Lewis,  493. 

10.  Construction. — Survivorship. — Vested  Remainder. — ^Testator  de- 
vised his  real  estate  to  his  wife  so  long  as  she  remained  his  widow, 
and  provided  that  "  the  above  estate  that  is  bequeathed  to  m^  wife 
shall  be  in  full  possession  of  mj  only  daughter,  Maria  Lomsa,  at 
the  death  or  marriage  of  my  wife,  provided  she  shall  be  living, 
and  if  she  is  not  living,  at  the  death  or  marriage  of  my  wife  then 
the  estate  to  go  to  the  use  of  my  brothers  and  sisters.'*  Held,  that 
the  will  gave  a  vested  remainder  to  the  daughter  at  her  father's 
death,  which,  at  the  daughter's  death  before  her  mother,  descended 
to  her  children.  lb, 

11.  Evidence.— Executor  as  Witness. — The  executor  of  a  will  is  a 
competent  witness  in  support  of  the  will  as  to  matters  accruing 
during  the  lifetime  of  the  testator.       Whitenian  v.  Whiteman^' 263. 

WITNBSSSS — Executor  of  a  will  as  a  witness  in  reference  to  mat- 
ters accruing  during  the  lifetime  of  testator,  see  Wills,   11; 
Whiteman  v.  Whiteman,  ii63. 
Cross-examination  of  defendant  in  a  criminal  action  as  to  other 
criminal  offenses,  see  Criminal  Law,  5,  8 ;  Ellis  v.  State,  326. 

WORDS  AND  PHBASES— 

Appeal  and  Error. — The  word  * 'protest*'  is  not  equivalent  to  the 
word  '*  except"  as  used  in  reserving  an  exception  to  a  ruling  of 
the  court,  and  ''  earnestly  protesting'  against  a  ruling  presents  no 
question  on  such  ruling  for  review.  Robinson  v.  State,  304. 
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